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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
MCALLEN DIVISION

ZEV HELLER,

Plaintiff,

VS. CIVIL ACTION NO. 7:12-CV-422

ACE EUROPEAN GROUP LIMITEDet
al,

Defendants.

w W W W W W W W W

OMNIBUS OPINION AND ORDER

Pending before the Court are no fewer than eigbarsg¢e motions, with associated responses
and replies, totaling seventeen separate briefsnikadHerculean metaphors, faced with a hydra-
headed dockétthe Court will choose the path of virfuend clean out the Augean stables.

First, the Court will address the three motions $ommary judgment, with associated
responses and replies: “Defendants’ Traditional a@halEvidence Motion for Summary
Judgment Regarding Plaintiff's Misrepresentationifk,” “Defendants’ No-Evidence Motion
for Summary Judgment,”’and “Defendants’ No-Evidence Motion for Summarydgment
Regarding Alleged Violations of the Prompt Paym8tdtute.® Of these, the CouBRANTS

the first, DENIES in part andSRANTS in part the second, a@RANTS the third.

! See APOLLODORUS THE LIBRARY (Sir James George Frazier trans., Harvard UnitePsiess), 2.5.2 “The Second
Labour,”available at http://www.theoi.com/Text/Apollodorus1.html.

2 See Annibale CarracciThe Choice of Hercules.

% See THELIBRARY, 2.5.5 “The Fifth Labour.”

* Dkt. Nos. 25 and 26. For Responsas Dkt. No. 27. For Replysee Dkt. No. 28.

® Dkt. Nos. 29 and 30. For Responsas Dkt. No. 35. For Replysee Dkt. No. 39. For Objections to the Response,
see Dkt. No. 40.

® Dkt. Nos. 31 and 32. For Response Dkt. No. 37 and 38. For Replsee Dkt. No. 41.
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The Court will then proceed to address the “MotimiExclude Evidence and for Sanctioris,”
“Motion to Compel Appraisal® “Motion to Compel Deposition? “Motion for Extension of
Time for Plaintiffs Designation of Experts™ and “Motion for Leave to File a Plaintiff's
Request to Re-Open Plaintiff Expert Deadline antefiast Expert Designation DeadlinE. Of
these, the CourGRANTS in part the first, GRANTS the secondDENIES the third, and
DENIES the fourth and fifth.

In summary, the Court dismisses all claims exceapingful denial of coverage. As sanction
for discovery noncooperation, the Court ordersriif&ito compensate Defendant for costs of
deposition and inspection; Defendant will notifg tBourt of remaining actions to be taken. The
Court orders the parties to engage in appraisaABAITES the case until appraisal is complete,
except that the Court remains available in the etlen party-appointed appraisers cannot agree
on an umpire.

I. Background

Zev Heller (“Plaintiff’) owns three properties in dllen, Texas, located at 119 E.
Shasta Avenue, 123 E. Shasta Avenue, and 125 BteSAgenue (119 Shasta,” “123 Shasta,”
“125 Shasta”)? On March 29, 2012, hailstorms swept across Soettad and damaged these
properties® On March 30, 2012, Defendant’'s contractor ACSI tacted Plaintiff,
acknowledging receipt of his claims and assigningv& Schultz to assess the damage. Mr.

Schultz contacted Plaintiff on April 3, 2012, andtrnto inspect the properties on April 3 and 18,

" Dkt. No. 42. For Responsgee Dkt. No. 46. For Replysee Dkt. No. 53.
8 Dkt. No. 43. For Responsgee Dkt. No. 52.

° Dkt. No. 47. For Responsgee Dkt. No. 55.

' Dkt. No. 48.

' Dkt. No. 49.

12 Dkt. No. 1, Attach. 4; Dkt. No. 8, Attach. 1 at.

13 Dkt. No. 8, Attach. 2 at p. 10.
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20121 Mr. Schultz filed his damage estimates for 123 famd.25 E. Shasta on April 27, 2012,
and his damage estimate for 119 E. Shasta on 3@yi2012'° Defendant notified Plaintiff that
the claim for 125 E. Shasta had been acceptedetiubdlow deductible on May 1, 2012, and
paid the full amount of the estimates for 119 aR8 E. Shasta on May 10, 2012.

Alleging a raft of claims, addressed below, Pléiritied suit in state court in October of
2012}" and Defendant timely removed to this Cdfrt.

[I. Summary Judgments Section
A. Law of Summary Judgment

“Summary judgment serves as the ultimate scresvetm out truly insubstantial lawsuits
prior to trial.* In summary judgment, the Court discerns whether gtuation calls for a
judgment as a matter of I&f¥ These situations may occur in one of three walyst,fa fact may
be undisputed. A fact that is not addressed mayeleened admittet. Second, a fact may not be
material to the claim, such that even if it wengetrit would not dispose of the matter. “Factual
disputes that are irrelevant or unnecessary wileocounted Third, a fact may be so clearly
established that no genuine dispute over it cast&xiWhere the record taken as a whole could
not lead a rational trier of fact to find for themmoving party, there is no ‘genuine issue for

trial’.” 24

“ Dkt. No. 27, Attach 11-13.

'*Dkt. No. 27, Attach. 12 and 13.

'°1d., Attach. 11.

17Dkt No. 1, Attach 4See also Plaintiff's Amended Complaint, Dkt. No. 24, Attach

'® Dkt. No. 1.

!9 Crawford-El v. Britton, 523 U.S. 574, 600.

2 Fep. R. OF CIv. P. 56 and 50 present similarities, so that the nonimpyarty’s case must be sufficient to
overcome a trial or post-trial motion for judgmesta matter of law.

2L FEpR. OFCIV. P.56(e).

22 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248

% see, e.g., Scott v. Harris, 550 U.S. 372 (“When opposingtipartell two different stories, one of which isitantly
contradicted by the record, so that no reasonainlegould believe it, a court should not adopt thatsion of the
facts for purposes of ruling on a motion for sunyrjadgment.”).

% Branton v. City of Dallas, 272 F.3d 730, 739 (6ih 2001).
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Parties may cite to any part of the record in theitions or responsésParties need not
proffer evidence in a form admissible at tfalput must proffer evidence substantively
admissible at triad’ “A court considering a motion for summary judgmemast consider all
facts and evidence in the light most favorableh® nonmoving party?® In addition, a court
“must disregard all evidence favorable to the mgvparty that the jury is not required to
believe.”?° “However, the nonmoving party may not rest on mafegations, but must set forth
specific facts indicating a genuine issue for tfal“To withstand summary judgment, [the
nonmoving party] must show, by affidavits, depasi, answers to interrogatories, and
admissions on file, that there are specific falot treate a genuine issue for tridl The Court
will not ferret through the record to complete anfinished casé?

B. Defendant’s Motion for Summary Judgment on Misrepresentation Claims

The Court first sets out the elements for negligemgrepresentation in Texas. “The
elements of a negligent misrepresentation claim €t the representation is made by a
defendant in the course of his business, or im@stction in which he has a pecuniary interest;
(2) the defendant supplies “false information” fbe guidance of others in their business; (3) the
defendant did not exercise reasonable care or deme in obtaining or communicating the

information; and (4) the plaintiff suffers pecurjatoss by justifiably relying on the

% Fep. R. OFCIV. P.56(e), 56(c).
% See Celotex Corp. v. Catrett, 477 U.S. 317, 324 (“Werdn mean that the nonmoving party must produce
evidence in a form that would be admissible at inarder to avoid summary judgment.”).
2" See Bellard v. Gautreaux, 675 F.3d 454, 460 (5th Q12 (“[T]he evidence proffered by the plaintiff $atisfy
his burden of proof must be competent and admissibtrial.”).
% See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 28986); Matsushita Elec. Indus. Co. v. Zenith Radi
Corp., 475 U.S. 574, 587-88 (1986).
2 Haverda v. Hays Cnty., 723 F.3d 586, 591 (5th Z0d.3) (citations omitted).
%0 Elizondo v. Parks, 431 F. App’x 299, 302 (5th Qi911).
31 Celotex Corp. v. Catrett, 477 U.S. 317, 324.
32 see Nicholas Acoustics & Specialty Co. v. H & M Con€o., Inc., 695 F.2d 839, 846-47 (5th Cir. 1983)
(“[PIractical constraints on the time of a judge kmdt impossible for the judge to examine a recofdeven
moderate size with such finitude as to be both estne and exhausting. Judges are not ferretsEd; also
Albrechtsen v. Bd. of Regents of Univ. of WisconSiys., 309 F.3d 433, 436 (7th Cir. 2002) (“Judgesret like
pigs, hunting for truffles buried in the record.”).
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representation®® Plaintiff alleges four main instances of misrepreation. The Court will take
each of these allegations in turn.

First, Plaintiff alleges that Defendant represerdiagin investigation would begin within
15 days of the claim report, but investigation wo tof the properties began 19 days after the
claim report* The allegation exploits an ambiguity in the insw® policy language: the
meaning of “begin any investigation of the clainitie Court notes that this is a claim for breach
of contract, not misrepresentation. Even constrtiegcontract in Plaintiff's favor, as a matter of
law, an allegation of breach of contract does Hegja misrepresentation without more.

Second, Plaintiff alleges that Defendant represepsyment would arrive 5 days after
notification the claim was covered, but payment dwt arrive until two weeks after the
inspectiort> This claim is also for breach of contract, and dHegation ignores Plaintiff's own
responsibility to supply Defendant with the sigretdtement of loss. Plaintiff does not dispute
that after Plaintiff supplied this sworn statem®&nBefendant paid the claim within 5 days.
Thus, Plaintiff has failed to raise a genuine issumaterial fact.

Third, Plaintiff alleges that Mr. Schultz represmhtthe claim would be reported
“promptly,” but waited two weeks to report his finds® While the Court is relieved to find an
actual allegation of misrepresentation, Mr. Schutatement that the report would be sent
“promptly” does not promise any particular dateaiRtff has failed to point to a specific
misrepresentation or to show that Mr. Schultz did nse reasonable care or competence in

communicating the information.

33 Miller v. Raytheon Aircraft Co., 229 S.W.3d 35g%(Tex.App.-Houston [1st Dist.] 2007, no pet.).
34 Dkt. No. 27 at p. 6, 111-2.

% Dkt. No. 27 at pp. 7-8.

% Dkt. No. 26, Attach 4 at p. 24; Dkt. No. 26, Ata& at p. 20.

37Dkt. No. 26, Attach 4 at p. 25; Dkt. No. 26, Atta& at p. 21.

% Dk.t No. 27 at pp. 6-7.
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Fourth, Plaintiff alleges Mr. Schultz told him thedt claims would be covered, but some
of the claims were denied.However, the record clearly shows that Plaintiisraware at the
time that Mr. Schultz disagreed that certain progpdamage should be cover®dso that cannot
be the misrepresentation. Further, Defendant agieedver at least some damage on all three
properties, though as a financial matter the danmagene property fell below the deductible,
thus bearing out any statements Mr. Schultz may Imade. Again Plaintiff has failed to point
to any specific misrepresentation and thereby failstate a claim under Texas law.

For these reasons, the motion for summary judgmesgarding Plaintiff's
misrepresentation claimsGRANTED.

C. Defendant's No Evidence Motion for Summary Judgment Regarding
Causation

In the second motion for summary judgment befoee @ourt, Defendant alleges that
Plaintiff lacks admissible evidence on the contralty-covered amount of damage done to the
properties, and on his laundry list of extracorttratclaims.

Contractual Claims

Defendant argues that because Plaintiff has fdibedesignate experts, Plaintiff lacks
evidence entirel§f* However, Defendant fails to cite any case showiraj expert testimony is
required in a hailstorm insurance c4$@exas law does not require expert testimony tagro

causation for storm damag®.Expert testimony is required “when a laypersonenegal

%9 Dkt. No. 27 at p. 7, 716.

“0Dkt. No. 26, Attach. 1 at pp. 15-6, Interrogatas

1 Dkt. No. 39, at p. 1, 1.

%2 Geiserman v. MacDonald will not bear the weight Defendant places uporsée Geiserman v. Macdonald, 893
F.2d 787 (5th Cir. 1990). Geiserman’s legal malficacclaim required expert testimony, so his falto provide
such testimony proved fatal to his case. Defendiast made no showing that storm-caused residerdiaade
similarly requires expert testimony.

*3U.S. Fire Ins. Co. v. Lynd Co., 399 S.W.3d 2068 ZIex. App. 2012), review denied (Mar. 8, 2013%i{sg that
which of two storms damaged apartment complexes‘amasssue of causation within the common knowledgd
general experience of a layperson.”).
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experience and common understanding would [notblenthe layperson to determine from the
evidence, with reasonable probability, the causdationship between the event and the

condition.”*

“Generally, lay testimony establishing a sequentesvents which provides a
strong, logically traceable connection betweenehent and the condition is sufficient proof of
causation.*

Plaintiffs own affidavit serves as such lay tesiimy*® To be admissible as summary
judgment evidence, an affidavit must be based osopal knowledge, contain facts admissible
in evidence, and demonstrate affiant’s competéh@e affidavit states he was “duly sworn on
her [sic] oath” and is notarized. Defendant objebtst Plaintiff's affidavit contains allegations
not contained in his interrogatory respon&eBespite Plaintiff's confused and confusing lists o
damages and payments, Plaintiff has consistenliqged uncompensated roof damage, listing
with specificity expenses incurred in repairing pisperties'’

In his responses to interrogatory questions anisraffidavit, Plaintiff has alleged and
supported his claim that the storm caused conta#gtaovered damage for which he has not
received payment, thereby creating a genuine displufact sufficient to overcome the motion

for summary judgment. Accordingly the CoENIES the motion for summary judgment as it

relates to Plaintiff's claims for damage causation.

4 Mack Trucks, Inc. v. Tamez, 206 S.W.3d 572, 583(12006).

“5 Morgan v. Compugraphic Corp., 675 S.W.2d 729, (13&. 1984).
“ Dkt. No. 35, Attach. 14.

*"FED.R.CIV. P. 56.

“8 Dkt. No. 40, at p. 11.

“9Dkt. No. 26, Attach. 1, Interrogatory Answers 1649.
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Extracontractual Claims

Had the contractual claim lacked all evidence, @oairt would then have dismissed the
extracontractual claims as well. As it is, Courll ¥allow the winding trail of the claims as listed
in Plaintiff's Response, concluding that Plaint&#€ks evidentiary support for any of them.

* Unconscionable Acts. Plaintiff offers as evidence of unconscionable diart only that
Defendant paid for damage inside one property witlpaying for damage to the roof, a
course of conduct inconsistent with Defendant’soast on the other propertiéd The
Texas Deceptive Trade Practices Act defines uncomable acts as “an act or practice
which, to a consumer's detriment, takes advantdgieolack of knowledge, ability,
experience, or capacity of the consumer to a grassfair degree® As a matter of law,
disagreement over the extent of coverage on diffggeperties does not, in and of itself,
tend to show Defendant took advantage of Plaitdith grossly unfair degree. This claim
is DISMISSED.

* Violation of Texas Insurance Code 541.060(a)(2): Refusal to Pay Claim when Liability is
Reasonably Clear. “An insurer faces [liability under § 541.060(a)®)] if it does not
attempt in good faith to effectuate prompt, faindaequitable settlements of claims
submitted in which liability has become reasonatigar.”® This entails the duty “to
exercise ordinary care in the settlement of claiongrotect its insureds against judgments
in excess of policy limits>® By Plaintiffs own telling, Defendant had the pesfy

inspected within 30 days, and paid the amount ifiedtby the inspector promptR/. As

0 Dkt. No. 35 at pp. 15-6.

1 TEX. BUS. & CoM. CODE § 17.45(5).

2 Rocor Intl, Inc. v. Nat'l Union Fire Ins. Co., &.W.3d 253, 260 (Tex. 2002) (internal quotatiornrkaaand
citation omitted).

3 1d. (“There is nothing to indicate that the Legislatimad in mind any standard other than the famSiawers
standard.”)see G.A. Stowers Furniture Co. v. Am. Indem. Co., 1%22d 544 (Tex.1929).

¥ Dkt. No. 35 at pp.3-4.
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a matter of law, disagreement over denial of cayeravithout more, does not show bad
faith. Without evidence on this score, Plaintiilsim isDISMISSED.

Violation of Texas Insurance Code 541.060(a)(7): Refusal to Pay a Claim and to
Conduct a Reasonable Investigation. Plaintiff alleges that Defendant’s representative
conducted a substandard investigafidiYet Plaintiff has proffered no evidence, other
than his own opinion, about the standard for aamalsle insurance investigation. The
business practices of the insurance industry arevitbin the knowledge of an ordinary
juror, and require expert testimony. Accordingljaiftiff lacks evidence, and summary
judgment is appropriate. The claimD$SMISSED.

Violation of Texas Insurance Code 541.060(a)(4)(&pilure to Affirm or Deny
Coverage within a Reasonable Period of Time. TharQwoeeds nothing other than the
face of Plaintiffs Response to conclude the cldaoks a good-faith basis. Plaintiff
writes, “Payment took more than 30 days . . . A€Et Plaintiff a letter on May 2, 2012
informing Plaintiff of payment and a proof of lokgm.”*® The fact that affirmation or
denial of coverage differs from payment, as it diedoes, should not require a judicial
determination. Payment occurring past 30 days shoething about affirmation or
denial, whichPlaintiff avers occurred within 30 days — well within a mesble period of
time. This claim iDISMISSED.

Violation of Texas Insurance Code 542.003(b)(3): Failure to Adopt and Implement
Reasonable Standards for the Prompt Investigation of Claims. The Court struggles to

express how little evidence Plaintiff has proffeiedsupport of this contentiot.Sadly,

%5 Dkt. No. 35 at pp. 16-17.
% Dkt. No. 35, at p. 17, 1 53.
" Dkt. No. 35 at pp. 17-8.
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amounts less than zero exist only in mathematiat theoretical physics. With no
evidence, expert or otherwise, to support this saton, the claim i®ISMISSED.

» Violation of Texas Insurance Code 542.003(b)(5): Compelling Policyholder to Institute a
Suit by Offering Substantially Less than Amount Ultimately Recovered in the Suit.
Defendant cannot have violated this provision, beeaPlaintiff has not as yet recovered
anything. With no “amount ultimately recovered,” amount substantially less than that
amount yet exist® Because Plaintiftannot allege this complaint yet, the claim is
DISMISSED.

* Violation of Texas Insurance Code 541.060(a)(6): Undertaking to Enforce a Full and
Final Release of a Claim When Only Partial Settlement Has Been Made. Again, this
claim lacks a good-faith basis on its face. Plfintiay have “felt to believe” (sic) that he
was signing a full and final relea3tbut the documents he signed do not purport to be
such a release. Further, the affidavit Plaintitesias evidence for this contention does
not breathe so much as a whisper of this b&lighe claim isDISMISSED.

* Violation of Texas Insurance Code 541.060(a)(5): Refusing a Settlement Offer on the
Basis Other Coverage May Be Available. Again, Plaintiff fails to plead a violation of #i
provision. The fact that Defendant denied coveragenhole or in part for some
properties has nothing to do with a refusal to mdhe contract on the basis that another
insurance company is already paying for the damabe. Texas Insurance Code here

aims at the latter, not the former. Plaintiff abblsgthe former, not the latter. Plaintiff's

8 To avoid confusion among the less metaphysicaitjined, one may also say the Court cannot yetrohine
whether the amount awarded will be substantiallg nan the amount offered.

%9 Dkt. No. 35, at p. 19, 1 63.

®Dkt. No. 35, Attach. 14.
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allegations and the plain text of the law pass edbér as ships in the nightThis claim
is DISMISSED.

* Breach of Duty of Good Faith and Fair Dealing. Texas law imposes on insurers “a
common law duty to deal fairly and in good faithttwits insured in the processing and
payment of claims® If an insurer denies a claim when the insurer koewhould have
known that it was reasonably clear that the claias wovered, or fails to reasonably
investigate a claim, the insurer may be lid5l@he Court uses an objective standard
based on insurers under similar circumstances d¢mléeot whether the claim was valid,
but whether the insurer acted reasonably. To redoom an insurer’s breach of its duty
to act in good faith, a claimant must show thatiasurer's actions “produced an
independent injury® Because Plaintiff has shown no unreasonable agtiwor alleged
an injury independent of the denial of coverage,dlaim isDISMISSED.

The CourtDENIES the motion for summary judgment as to the claimbadach of
contract, buGRANTS the motion for summary judgment as to all extrawitial claims.
D. Defendant’s Motion for Summary Judgment Regarding Raintiff's Prompt
Payment Claims
As a preliminary matter, the filings docketed aspanses to Defendant’s motfdrare
titled “Plaintiff's, Zev Heller, Response to Defards, ACE European Group Limited,

Traditional and No-Evidence Motion for Summary Juegt, Regarding Plaintiff's

®1 See HENRY WADSWORTH LONGFELLOW, TALES OF AWAYSIDE INN (“Only a look and a voice, then darkness
again and a silence.”).
62 Aleman v. Zenith Ins. Co., 343 S.W.3d 817, 822x(Aep.-El Paso 2011, no pet.) (citing Republic 1689. v.
683t0ker, 903 S.W.2d 338, 340 (Tex.1995)).

Id.
% Aranda v. Insurance Co. of North America, 748 Q@\210, 214 (Tex.1988); see also United Serv. Algsn v.
Gordon, 103 S.W.3d 436, 442 (Tex.App.-San Antori02 no pet.) (“An insured is not entitled to reepextra-
contractual damages unless the complained of actioromissions cause injury independent of therynjasulting
from a wrongful denial of policy benefits.”).
% Dkt. No. 32.
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Misrepresentation Claim$2 This title is identical to that of the filings wdfi respond to the first
motion for summary judgment the Court considerett] ghe two filings differ very little.
Generously construing this ungrammatical and nwestifiling as a response to Defendant’s
motion, the Court nonetheless finds Plaintiff haitetl to support his allegations.

Plaintiff believes paying later than 5 days frontifncation of coverage constitutes a
prompt payment violation. Even if Defendant breachee contract by failing to pay within 5
days of Mr. Schultz’s visit, that breach would watlate the Texas Insurance Code. The Texas
Insurance Code § 542.057 provides that an insuust pay a claim within 20 days after giving
notice the claim has been accepted. Plaintiff's awisreading of the Code in his amended
petition gave Defendant 60 days from receipt ofrajuired paperwork to make payméht.
Plaintiff has never alleged that Defendant camenéueye near these deadlines; the claim lacks a
good-faith basis. The CouBRANTS this motion for summary judgment amSMISSES
Plaintiff's prompt payment claim.

[ll. Motions Relating to Evidence and Appraisal
A. Defendant’s Motion to Exclude Evidence and For Sarions

Defendant asks the Court to exclude evidence andpose sanctions on Plaintiff in
response to six different violations of Court ogi&r(1) failure to supply Rule 26 disclosures;
(2) failure to provide other Court-ordered informat (3) failure to reply fully to
Interrogatories; (4) failure to designate expe(t) failure to provide Plaintiff himself for
deposition; and (6) failure to provide the propenyguestion for inspection. Defendant asks the
Court to strike Plaintiff's complaint, or to ordBtaintiff to allow deposition and inspection and

pay Defendant’s expenses. The Court has alreadessiet] the first three violations on May 22

% Dkt. Nos. 37 and 3&f. Dkt. No. 10.
7 Dkt. No. 24, Attach. 1 at p. 11.
% Dkt. No. 42.
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and June 3 of 2013 by sanctioning Plaintiff twie@laintiff's failure to designate experts does
not warrant sanctions, as it carries its own pungsit with it. This leaves the Court with the
alleged failures to cooperate with deposition argphection.

The record does show a remarkable lack of resptvase Plaintiff. On July 19 and 29,
Defendant requested dates to inspect the properéésrencing a prior oral requéStStill
without response from Plaintiff, Defendant moved f three-week extension of time to
designate experts.The Court granted this motion on July 1in a truly odd tactic, Plaintiff
emailed Defendant on August 1 to give notice thainiff had conducted, alone, a binding
appraisal pursuant to the appraisal clddsBlaintiff then emailed Defendant on August 5,
offering the property for inspection on August Iefendant declined in two separate letters,
asking for an inspection date during the week ofguat 19°* Thus, the record supports
Defendant’s assertion that Plaintiff has ignoreplesged discovery requests, only offering the
property for inspection one time, for one day. Aitr pattern holds for Defendant’s requests to
depose Plaintiff®

According to Rule 37(a)(3)(B)(iv), a party may mdeecompel discovery if the opposing
party fails to respond that inspection will be pgted. If the Court issues an order and the
delinquent party still fails to comply, then sanass are appropriate. Under Rule 37, Defendant’s
first response should have been to file a motiototopel discovery. This, Defendant did not do.

The Court will not exercise the extreme remedyisiilssing Plaintiff's claims. Noting that the

9 Dkt. Nos. 17 and 22.

0 Dkt. No. 42, Attach. 5 and Attach. 6.
"1 Dkt. No. 33.

2 Dkt. No. 34.

3 Dkt. No. 42, Attach. 7.

"4 Dkt. No. 53, Attach. 3.

> Dkt. No. 42, Attach. 4, 9, 10, 11.
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parties may have completed deposition and inspettithe CourtGRANTS this motion in the
following manner: Defendant must update the Courttbe status of the deposition and
inspection; Plaintiff must compensate Defendanttf@se costs; and Defendant’s deadline to
designate experts and conclude discovery is extend#l January 15, 2014. Should Defendant
require more time, he should petition the Courtater than 10 days prior to that date.

B. Plaintiff's Motion to Compel Appraisal

Plaintiff now invokes the contract’s appraisal clell “An appraisal clause ‘binds the
parties to have the extent or amount of the lossraened in a particular way.’ Like any other
contractual provision, appraisal clauses shoul@rferced . . . without preemptive intervention
by the courts.”®

Defendant responds that Plaintiff has waived, bydnand conduct, his right to appraisal.
Though waiver is ordinarily a question of fact, wéhe facts are clearly established, as they are
here, waiver becomes a question of [AWVaiver is an affirmative defense and may be shimwn
either of two ways: either by evincing an intentioot to engage in appraisal, or by sitting on
that right unreasonably to the prejudice of theasppg party.

To show intent to abandon the right to appraisalfeDdant first relies on a conversation
between counsels on December 18, 2012, during wirclsaenz indicated he did not intend to
seek apprais&f Given that Mr. Saenz claims to have thought of tonversation as a sort of
preliminary negotiatioi> this conversation does not evince an objectivenintto waive

appraisal; that is, it does not provide evidenealitg available to a third party. Next, Defendant

> Dkt. No. 53, Attach. 2, 4.

" Dkt. No. 43.

'8 State Farm Lloyds v. Johnson, 290 S.W.3d 886,(88%. 2009).

9 See Tenneco Inc. v. Enter. Products Co., 925 S.W.Z4 643 (Tex. 1996).
8 Dkt. No. 52 at pp. 3-4.

8. Dkt. No. 52, Attach. 5 at pp. 1-2.
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argues that Plaintiff has performed intentional dizet inconsistent with the right to appraisal.
Rather than requesting appraisal during the alteeacheduling, Plaintiff instead engaged in
protracted discovery aimed at claims which coultdb®resolved through apprai§aHowever,
the Court did not explicitly state that failureibwoke appraisal during the alternative scheduling
order would result in waiver; and discovery doed oonstitute conduct inconsistent with
appraisal, because appraisal can resolve only bife enany issues involved in the lawsit.

Defendant also claims prejudice due to Plaintiffimtory enforcement of the appraisal
clause. Texas courts have found waiver where g pétgt on its right for an unreasonable tifhe
and thereby causes prejudice to the other Partyowever, asUnderwriters points out,
Defendant could have avoided any putative prejubicdemanding appraisal, but did not.

While Texas courts encourage appraisal as an atteento litigation as a matter of
public policy, and resorting to appraisal after eawyof litigation certainly flouts this policy,
appraisal can still avoid some litigation in these. The Court therefo@RANTS the motion to
compel appraisal, and orders both parties to cdrajyaraisal by January 30, 2014.

C. Plaintiff’'s Motion to Compel Deposition
The Court must determine whether Defendant’s atlefgdure to provide Mr. Schultz for
deposition excuses Plaintiff's neglect in complgtiiscovery®® Plaintiff requested a deposition

within three weeks on May 30, 2013; nearly a mdatér, Defendant responded, offering some

81d. at p. 1.

8 Lundstrom v. United Servs. Auto. Ass'n—CIC, 192VRd 78, 87 (Tex.App.-Houston [14th Dist.] 2006t.pe
denied) (“The effect of an appraisal provisiondsstop one party from contesting the issue of da@si& a suit on
the insurance contract, leaving only the questidrability for the court.”).

8 In re Slavonic Mut. Fire Ins. Ass'n, 308 S.W.3d65562 (Tex. App. 2010) (“[Slilence or inaction fan
unreasonable period of time may show an intentioyi¢ld a known right . . . the date of disagreemenimpasse,
is the point of reference to determine whetherraated for an appraisal is made within a reasonamblke. ).

8 In re Universal Underwriters of Texas Ins. Co.53IW.3d 404, 411 (Tex. 2011) (“[M]ere delay is eabugh to
find waiver; a party must show that it has beernuglieed . . . If a party senses that impasse has beached, it can
avoid prejudice by demanding an appraisal itself.”)

8 Dkt. No. 47. Because this motion was made afterdéadline, the Court applies the “excusable négiandard
rather than the “good cause” standarmeb.R. Civ. P.6(b)(1)(B).
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time in “early August.®’ Plaintiff did not then reply until the end of tileposition period, 71
days latef® A diligent pursuit of discovery — even one whevermsels proved unable to agree on
a deposition time — would have shown Plaintiff wefahe deadline whether to seek Court
assistance. The bare record before the Court tefl@taintiffs unexcused neglect, not
Defendant’s “refusal” to provide Mr. Schultz forplesition. The motion is therefoBENIED.

D. Motion for Extension of Time for Plaintiff's Designation of Experts, and

Motion for Leave to File Plaintiffs Request to Re©Open Plaintiff Expert
Deadline and Extend Expert Designation Deadline

Plaintiff's next two motions request an extensidntime to remedy Plaintiff's failure to
designate experts timefy.The second motion adds irrelevant exhibits, butnew reason to
extend time to designate experts. Defendant ask<Cthurt to strike the motion for failure to
comply with Local Rule 7.1D, but the motion doedait contain an averment that the movant
has conferred with the respondent. Defendant doeshow that Plaintiff has not complied with
the Rule; Defendant presents evidence that thererdris false, raising concerns that Plaintiff's
counsel may have violated Rule 11 of the Feder&dRef Civil Procedure.

Moving to the substance of the motions, Plaintiikes no attempt to justify his failure to
comply with the deadline. Unjustified neglect canbe excused. The Court theref@&NIES
both motions.

IV. Holding

In sum, the Court dismisses all claims except wiadngdenial of coverage. As sanction for
discovery noncooperation, the Court orders Pldintf compensate Defendant for costs of
deposition and inspection; Defendant will notifg tBourt of remaining actions to be taken. The

Court orders the parties to engage in appraisaABATES the case until appraisal is complete,

8 Dkt. No. 47, Attach. 3.
% Dkt. No. 47, Attach. 4.
89 Dkts. No. 48, 49. Just as above, the Court apfiegxcusable neglect standard.
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except that the Court remains available in the etlen party-appointed appraisers cannot agree

on an umpire.

IT IS SO ORDERED.

DONE this 16th day of December, 2013, in McAlleexas.

\\’\.%Nm -

Micaela Alvarez_~
UNITED STATES DISTRICT JUDGE
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