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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
MCALLEN DIVISION

SYLVIA GARCIA,

Plaintiff,

VS. CIVIL ACTION NO. 7:13-CV-460

CITY OF MCALLEN, et al,

w W W W W W W W

Defendants.

ORDER AND OPINION

The Court now considers the self-styled “Defend@itly of McAllen’s Motion to
Dismiss,? filed by the City of McAllen (“City”), and the skbtyled “McAllen Independent
School District's Fed. R. Civ. P. 12(b)(1) Motion Dismiss for Lack of Subject-Matter
Jurisdiction,? filed by the McAllen Independent School Distri¢S¢hool”). Sylvia Garcia as
next friend of Frederick Matthew Garza (“Plaint)ffhas filed a self-styled “Plaintiff's First
Amended Complaint*but has not responded to the motions. After camsig the complaint,
motions, and relevant authorities, the Co&TRIKES the City’s motion, GRANTS the
School’'s motion for claims related to educationalpractice, buDENIES the School’s motion
for claims related to civil rights violations. ld@ition, because this order resolves all motions on
the Court’s docket and neither Defendant has yed fan answer, the Cou@ONTINUES the
pretrial and scheduling conference as scheduledé&member 17, 20183pntil February 11,

2014.

1 Dkt. No. 7.

2 Dkt. No. 12.
3 Dkt. No. 11.
“ Dkt. No. 10.
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l. Factual Background

In this complaint, Plaintiff alleges causes of aatarising from three separate episodes.
In the first episode, she alleges the McAllen Iretegent School District failed to update her
son’s annual Individual Educational Plan (IEP) parg to the Individual with Disabilities in
Education Act (IDEAY. This failure deprived her son’s teachers of thpaspunity to be aware
of a doctor’s diagnosis given the previous sumfr@ubsequently, Plaintiff's son was involved
in a dispute with a teachéThe School responded by transferring the boy tmgatior school.
Despite repeated requests from Plaintiff, the Skhefased to hold a manifestation hearing prior
to the transfef. For this episode, Plaintiff seeks to recover urtier 14" Amendment through
§ 1983, under § 504 of the Rehabilitation Act o739and under the IDEA.

In the second episode, Plaintiff alleges a gym heacharassed her son until he
experienced an anxiety attack, which gave him fhgearance of being under the influence of
alcoholic or narcotic substanc®sSchool officials asked him to submit to a drugt tesd
suspended him for three days upon his refusaltlisrepisode, Plaintiff seeks to recover under
the 4" and 14' Amendments through § 1983.

The details of the third episode remain uncleart Blaintiff alleges that her son
approached a school counselor, who called the @ityicAllen Police® The McAllen Police
summarily arrested her son and sought to have bimmutted to a Mental Health and Mental

Retardation Center (MHMR). Plaintiff alleges thehsal counselor instigated this arrest in

° Dkt. No. 11 at p. 3, 19; pp. 6-7, 1129, 33; p.fEb.
®1d. at p. 10, 159.

"1d. at p. 6, 32.

81d. at pp. 7-8, 1139, 44; pp. 9-10, 754.

°1d. at pp. 12-17.

%1d. at pp. 11-12, 1165-67.

M1d. at pp. 17-19.

121d. at p. 12, 11 68-71.
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retaliation for the lawsuit now before the Courdr Ehis episode, Plaintiff seeks to recover under
the 4" and 14' Amendments through § 1983.

I. Standards for the Motions to Dismiss

The Fifth Circuit has interpreted the IDEA's exhaars requirement as jurisdictional in
nature’* As a result, claims subject to the IDEA’s exhawstiequirement must be dismissed for
the due process hearing before this Court maythean.

Pursuant to Rule 12(b)(1), the Court “has the pawetismiss for lack of subject matter
jurisdiction on any one of three separate bases:th@ complaint alone; (2) the complaint
supplemented by undisputed facts evidenced ingbterd; or (3) the complaint supplemented by
undisputed facts plus the court's resolution oputied facts.*® The Court construes pleadings
from apro se party liberally® but “[t]he plaintiffs, as the parties assertingdeal subject-matter
jurisdiction, bear the burden of proving that gsjuirements are met?”

“The court's dismissal of a plaintiff's case beeatise plaintiff lacks subject matter
jurisdiction is not a determination of the meritelaloes not prevent the plaintiff from pursuing a
claim in a court that does have proper jurisdictibnexamining a Rule 12(b)(1) motion, the
district court is empowered to consider mattergact which may be in dispute. Ultimately, a

motion to dismiss for lack of subject matter jurtsdn should be granted only if it appears

131d. at pp. 19-20.

14 See discussion in Hooker v. Dallas Indep. Sch. DistQ93CV-1289-D, 2010 WL 4025877 (N.D. Tex. Oct. 13,
2010).See also Gardner v. Sch. Bd. Caddo Parish, 958 F.2d 103,(8th Cir.1992) (“[A] complaint based on [the
IDEA] is not a justiciable controversy until theapitiff has exhausted his administrative remedigsPolera v. Bd.
of Educ. of Newburgh Enlarged City Sch. Dist., 288d 478, 483 (2d Cir.2002) (“A plaintiff's failute exhaust
administrative remedies under the IDEA deprivesartcof subject matter jurisdiction.”).

15 St. Tammany Parish ex rel. Davis v. Fed. Emergdgmt. Agency, 556 F.3d 307, 315 (5th Cir. 2009).

16 See Hughes v. Rowe, 449 U.S. 5, 9-10 (1980) (peéam); SEC v. AMX, Intl, Inc., 7 F.3d 71, 75 (5@ir.1993)
(per curiam).

" Willoughby v. U.S. ex rel. U.S. Dep't of the Arn80 F.3d 476, 479 (5th Cir. 2013).
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certain that the plaintiff cannot prove any sefadts in support of his claim that would entitle
plaintiff to relief.”*®

II. The Amended Complaint and the City’s Motion to Disniss

Federal Rule of Civil Procedure 15(a)(1)(B) prowdeat a party may amend, as a matter
of course, a pleading to which a response is reduigsuch as a complaint) within 21 days after
service of a motion under rule 12(b). The City ofAllen filed a motion to dismiss on October
22, 2013 and Plaintiff filed her Amended Complaint on Nougen8, 2013° Because she filed
her Amended Complaint only 17 days later, the Caddpits it as the live pleading.

The City’'s motion to dismiss pointed out, albeitsupported with legal analysis, that
Plaintiff's first pleading alleged no cause of aatiagainst a City employee, since the School
comprises a separate entity from the City. Pldiathmended Complaint alleges that McAllen
Police unlawfully arrested Plaintiff's son and sbug¢o commit him involuntarily to a mental
health center, violating the 4th and 14th Amendmera § 1983" Because the City’s motion to
dismiss does not respond to the allegations ithended Complaint, the CoBTRIKES it as
moot.

IV.  The IDEA, § 504, and § 1983

To facilitate the Court’s later analysis of the 8ohs motion to dismiss, the Court will

now give a basic explanation of the rights and oaspbilities Congress created in three

overlapping statutes.

18 Ramming v. United States, 281 F.3d 158, 161 (5thaD01).
¥ Dkt. No. 7.

2 Dkt. No. 11.

2L Dkt. No. 11 at pp. 19-20.
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The IDEA
Through the Individual Education Plan, the IDEAss#te student on a personalized
disciplinary and educational course which aims toknasensitively with the student’s disability
and minimize disruptions to the student's and atherogres$? The IEP must be updated
annually®® In recognition of parents’ rights and of parersiginal importance in the development
of the child, parents must be fully incorporatedoirthe IEP teari Parents have certain
procedural safeguards, which include access toebdl/ant records concerning evaluation and
placement of their childref?, and receipt of prior written notice when a schpobposes or
refuses to alter a placeméfiBefore a student may be transferred or expeltesl)DEA Section
300.530(e) mandates a “manifestation hearing”:
“Within 10 school days of any decision to change fitacement of a child
with a disability because of a violation of a carfestudent conduct, the LEA [Local
Education Agency], the parent, and relevant membétde child's IEP Team (as
determined by the parent and the LEA) must revidwetevant information in the
student's file, including the child's IEP, any teacobservations, and any relevant
information provided by the parents to determine--
(i) If the conduct in question was caused by, at hadirect and substantial
relationship to, the child's disability; or
(ii) If the conduct in question was the direct desaf the LEA's failure to
implement the IEP.”
The purpose of this review is to ensure the stutenot punished for behavior resulting

from a manifestation of a disability, or for thenadistration’s failure to implement the IEP.

Before this manifestation hearing has occurredsthdent cannot be moved.

#2220 U.S.C.A. § 1414 (d) (“The term ‘individualizeducation program’ or ‘IEP’ means a written statatrfer each
child with a disability that is developed, reviewaaid revised in accordance with this section.”.. .

% 20 U.S.C.A. § 1414 (d)(1)(A)(ii) (mandating thER include “a statement of measurable annual galkiding
academic and functional goals”); 20 U.S.C.A. § 14d12)(A) (“At the beginning of each school yeagch local
educational agency, State educational agency,tmar @tate agency, as the case may be, shall haakeit, for
each child with a disability in the agency's jurisiin, an individualized education program, asred in paragraph
(1)(A)."); 20 U.S.C.A. § 1414 (d)(3)(A) (“The locaducational agency shall ensure that . . . the TE&m . . .
reviews the child's IEP periodically, but not Iéexjuently than annually . . . .").

2420 U.S.C.A. § 1414 (d)(1)(B).

%20 U.S.C. § 1415(b)(1)(A).

26 § 1415(b)(1)(C).
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“(j) Maintenance of current educational placement

Except as provided in subsection (k)(4), during thendency of any
proceedings conducted pursuant to this sectiomssrthe State or local educational
agency and the parents otherwise agree, the chdtl emain in the then-current
educational placement of the child, or, if applyiieg initial admission to a public
school, shall, with the consent of the parentglaeed in the public school program
until all such proceedings have been completéd.”

This, as Plaintiff mentions, is commonly referredas the Stay Put provision. If the
parent requests a due process hearing, the stodesitremain in place until that hearing has
concluded as well. “A request for a due processihggdue process complaint) must be in
writing and must be filed with the Texas Educatigency, 1701 N. Congress Avenue, Austin,
Texas 78701%

Substantive and procedural violations of the IDEskmot be brought in Federal court
until the parent has first completed the due predesaring. “The obligation to exhaust the
administrative process before filing a suit in feedecourt arises from the IDEA itself. One
section contains a lengthy set of procedural gindslfor the due process hearing. 20 U.S.C. §
1415(f). Texas does not provide for further reviewthin the state administrative process. 19
Tex. Admin. Code § 89.1151(b). Thus, once a patiaggrieved by the findings and decision
made’ by the hearing officer, it has the right tonf suit in district court. 20 U.S.C. 8§
1415(i)(2)(A).”°

The exhaustion requirement has only one exceptigrursuing the due process hearing

would be futile, the parent need not do®$6To show futility, a plaintiff must demonstrateath

2720 U.S.C.A. § 1415 (j).

*819 Tex. Admin. Code § 89.1165.

29M.L. v. Frisco Indep. Sch. Dist., 451 F. App'x 4226 (5th Cir. 2011).

% Honig v. Doe, 484 U.S. 305, 326-27, 108 S.Ct. 382 | .Ed.2d 686 (1988) (“It is true that judiciaview is

normally not available under [the IDEA] until aldministrative proceedings are completed, but as 8hpreme
Court] previously [has] noted, parents may bypassadministrative process where exhaustion woulfutie or

inadequate.”).
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adequate remedies are not reasonably availablabthte wrongs alleged could not or would not
have been corrected by resort to the administréi@aging process.”

Section 504 of the Rehabilitation Act of 1973

Section 504 independently protects students witaldiities in any institution which
receives federal fund8.Pedagogical and administrative requirements ferlBEA and §504
resemble each other, but differ. The “§ 504 Planshorter than the IEP, though the IEP may be
used as a 8§ 504 Plan. While the IDEA covers stgdenly during educational activities, 8 504
covers students during extracurricular activitid#®ie Office for Civil Rights may react to
violations of§ 504 by terminating federal funds to the institatio violation, or by requesting
the Department of Justice to initiate judicial predings’

“It is established that . . . 8 504 of the Reh&dttion Act [is] enforceable through an
implied private right of action® However, the Fifth Circuit has warned that § 5@&si not
create general tort liability for educational malgtice®® “[A] cause of action is stated under
Section 504 when it is alleged that a school disthas refused to provide reasonable
accommodations for the handicapped plaintiff toeree the full benefits of the school

program.®® Thus, an allegation of intentional discrimination the basis of a disability is

necessary to support a cause of action under §'58dd “facts creating an inference of

3L M.L. v. Frisco Indep. Sch. Dist., 451 F. App'x 4228 (5th Cir. 2011)See also A.O. v. El Paso Indep. Sch. Dist.,
368 F. App’x 539 (5th Cir. 2010) (finding that tHeearing officer’'s effective denial of a hearing wha
impossibility).

32 In her questions to the principal, Plaintiff appeto assume that her son must be covered under &t502 or
§ 504. Section 502 provides that public buildingsstrbe accessible to the disabled. Section 504iges\or civil
and educational rights. The two complement eackroffihe current circumstances do not implicate i8ed02.
Admittedly, the principal’s ignorance of the corttefithe law is not an encouraging sign.

33 see “Interrelationship of IDEA and Section 504Vailable at:

http://www?2.ed.gov/about/offices/list/ocr/504faariitinterrelationship.

34 Frame v. City of Arlington, 657 F.3d 215, 223 (8. 2011).

% Frame at 223.

% Marvin H. v. Austin Indep. Sch. Dist., 714 F.2d4831356 (5th Cir. 1983).

37 See Hainze v. Richards, 207 F.3d 795, 799 (5th Cir.3000urisprudence interpreting either [Title Il dfie
Americans with Disabilities Act or § 504] is apphde to both.”); Delano—Pyle v. Victoria Cnty., 363d 567, 575
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professional bad faith or gross misjudgment areessary to substantiate a cause of action for
intentional discrimination under Section 504 or ARAainst a school district predicated on a
disagreement over compliance with IDER.”

However, where 8§ 504 overlaps with IDEA and theng®may be redressed through the
IDEA, the IDEA hearing must be exhausted befor@dactan be brought on the § 504 claifhs.
“[T]he resolution of an IDEA claim in the schooktlict's favor will frequently preclude parents’
resort to redundant claims under § 504 and ADA.”

§1983

Just as 8 504 independently protects students,ubudlly is subject to the IDEA’s
exhaustion requirements, Plaintiff cannot repackideA claims as § 1983 clainfs.Where
Congress has created a detailed administrativedgntiee more general § 1983 remedy is not
available until the administrative process is exted or shown futile. However, the mere fact
that a statutory violation occurred within a schdoes not show that it was “related to the way
that a school provides educatiof”’If not related to the student’s education, thdation is a
civil wrong like any other. Unless Plaintiff coukhow no set of facts which would support a

§ 1983 claim, the Court will not dismiss her claiomler Rule 12(b)(1).

(5th Cir. 2002) (“[I]n order to receive compensgtalamages for violations of the Acts, a plaintifish show
intentional discrimination.”).

3 D.A. exrel. Latasha A. v. Houston Independento®tiDist., 629 F.3d 450, 455 (5th Cir. 2010).

3920 U.S.C.A. § 1415 (I).

“OD.A. ex rel. Latasha A. v. Houston Independento®tiDist., 629 F.3d 450, 454 (5th Cir. 2010).

*l See Marc V. v. N. E. Indep. Sch. Dist., 455 F. Supp.52d, 592 (W.D. Tex. 2006), aff'd sub nom. Marc¥/rel.
Eugene V v. N. E. Indep. Sch. Dist.,, 242 F. AppX¥12(5th Cir. 2007)(“The IDEA bars Plaintiffs from
circumventing the IDEA's administrative exhausti@guirement by taking claims that could have beeught
under the IDEA and repackaging them as claims usdere other statute.”).

*2Se S.S. v. E. Kentucky Univ., 125 Fed. App’x. 644 (@ir. 2005) (collecting cases) (distinguishing cdaimts
about “the general disciplinary practices of a stfiowhich fall under the IDEA, from “allegationsf ghysical
assault or sexual abuse of a student by a schafbhs¢mber or administrator [which] fall outsidetb® scope of the
IDEA since they are not related to the way thatteosl provides education”).
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V. The IDEA Exhaustion Requirement and Plaintiff's Clams

The School’'s motion to dismiss challenges the Coyurisdiction over this action. As
noted above, if the claims are brought pursuathe@dDEA, or could have been, then the claims
become subject to the IDEA’s exhaustion requirem@&hey must then go to a due process
hearing before they may be brought in Federal court

Failureto Create and Administrate an |IEP

Plaintiff first alleges that the School failed tceate an IEP for the 2012-2013 school
year®® As the School points out, violations of the IDEAdag 504 such as these must first go to
the due process hearing outlined above. Until thesgedies have been exhausted, this Court
lacks jurisdiction over these claims.

Failure to Maintain Sudent Placement Pending Manifestation Hearing

Plaintiff next alleges that the School refuseddbiofv the IDEA's resolution proce$s.
Plaintiff requested a “due process hearing,” wikie topportunity to present evidence and
examine and cross-examine witnesSeShe full-blown due process hearing comes after the
manifestation hearing and must be requested iningrito the relevant State agency, not
requested orally through the School principal. Heeve a manifestation hearing would have
satisfied Plaintiff's request to meet in persony lhequest to examine the results of the
investigation, and her queries about whether hersstEP had been updatéd.Despite

Plaintiff's repeated requests and accurate regiadif the law, the School refused to provide a

“3Dkt. No. 11 at pp. 12-16.
*41d. at pp. 16-17.

®1d. at p. 7, 134.

*°1d., 1933-35.
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manifestation hearing until her son had alreadynbeansferred, citing School poliéy.The
IDEA does not allow such an exception.

The Fifth Circuit has ruled that “failures to mebe Act's procedural requirements are
‘adequate grounds by themselves’ for holding thatdchool failed to provide a free appropriate
public education, as mandated by the A&tAccording to Plaintiff's recitation of facts, this
procedural deficiency both “result[ed] in the lagsan educational opportunity [and] infringe[d]
parents’ opportunity to participate in the IEP @s&.*° Indeed, the Court’s extensive review of
Fifth Circuit and national case law has failed tscdver a single instance where the local
educational agency failed to update the IEP, faiteddminister the IEP, failed to include the
parent in the IEP Team, and refused to hold a restafion hearing.

Nevertheless, the due process officer has the powexddress both the substantive
failures to create and to administer an IEP, a$ agethe procedural failures to include the parent
in the IEP Team and to provide a manifestationihgasrior to transfer. Plaintiff interacted here
with the highest level she could readily reach, phiecipal of the School, who told her the
School administration guided his actions. But Riffirdid not contact the State educational
board, and thus “failed to exhaust all the IDEA@menistrative remedies’® Even though
Plaintiff asks for monetary damages available urgl6p4 but not the IDEA! allowing suit on

the same facts in two different forums would crea@undancy, and would not effectuate the

*71d. at pp. 7-8, 139.

8 Jackson v. Franklin Cnty. Sch. Bd., 806 F.2d 622 (5th Cir. 1986). The EHA provision to which tRéth
Circuit referred here has survived in the IDEA.

“9Klein Indep. Sch. Dist. v. Hovem, 690 F.3d 3908 §5th Cir. 2012) (internal citations omitted).

* papania-Jones v. Dupree, 275 F. App'x 301, 3045t 2008).

*1 For a comprehensive review of monetary damagetiahia under the IDEAsee Perry A. Zirkel, The Remedial
Authority of Hearing and Review Officers under the Individuals with Disabilities Education Act: An Update, 31 J.
Nat'l Ass’n Admin. L. Judiciary (2011), available at:
http://digitalcommons.pepperdine.edu/cgi/viewcohtgi?article=1000&context=naalSee also Perry A. Zirkel,
Adjudicative Remedies for Denials of FAPE Under the IDEA, 33 J. Nat'l Ass’n Admin. L. Judiciary (2013),
available at: http://digitalcommons.pepperdine.edu/cgi/viewcohtegi?article=1547&context=naal.
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Fifth Circuit's issue preclusion rufé.Should Plaintiff appeal from the due process megrihis
Court will decide what monetary damages are availaimder 8§ 504. The Court therefore
DISMISSES claims related to violations of the IDEA and § 50 Plaintiff's parlance, Counts
1, 2, and 3 — until Plaintiff has exhausted the ADdtie process hearing.

Suspension for Refusal to Take a Drug Test

Plaintiff's allegation that her son was suspendadréfusal to take a drug test does not
rest, on its face, on violations of the IDEA. Rathelaintiff claims the Fourth and Fourteenth
Amendments directly protect her s@&s Judge Montalvo has commentedlmstan v. Socorro,
“Courts have struggled to determine when claims baodught under the IDEA require
exhaustion.® As in Tristan, Plaintiff seeks more than the IDEA’s prospectieenedies: she
seeks reimbursement for emotional and mental distamd for medical expensésyet unlike
that case, the alleged violation occurred as altresua teacher confrontation for failure to
prepare for a test, and the School used the conthseiplinary tactic of suspension followed by
a “disciplinary educational setting for an extraeké® Further, the alleged “harassment” from
the gym teacher here looks nothing like the manufad allegations of sexual abuseMorris
v. Dearborne, and the disciplinary retaliation looks nothingelithe assault by a teacher in
Tristan. Because Plaintiff alleges harm to her son’s etlmcaas well as violations of his
constitutional rights, her claim could have beepught under the IDEA. Count 4, in her

parlance, is subject to the IDEA exhaustion reaqueet, and therefol®ISMISSED.

%2 See also Padilla ex rel. Padilla v. Sch. Dist. No. 1 in C&Cnty. of Denver, Colo., 233 F.3d 1268, 1274 (LQir.
2000) (“Thus, our primary concern in determiningetifer a plaintiff must utilize the IDEA's admingstive
procedures relates to the source and nature oélteged injuries for which he or she seeks a remady the
specific remedy itself . . . the dispositive quaestgenerally is whether the plaintiff has allegejdiies that could be
redressed to any degree by the IDEA's adminisegirocedures and remedies. If so, exhaustion ekethemedies
is required.”).

>3 Tristan v. Socorro Indep. Sch. Dist., 902 F. St1p870, 877 (W.D. Tex. 2012).

> Dkt. No. 11 at p. 19, 1 118-9.

> Dkt. No. 11 at p. 18, 1114.
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Unlawful Arrest Following Visit to Guidance Counselor

The analysis here closely follows that above, datcludes the opposite. The Court
notes that whatever unknown events led to the edldglephone call to the McAllen Police did
not occur in a classroom. The arrest was not iatd) by an educational disagreement or
shortcoming. Arrest is not a method of educatiatiatipline. None of the damages Plaintiff
alleges are available under the IDEA, nor doeshdwering officer possess the power to award
them. Therefore, this alleged violation of tHeahd 14" Amendments is properly brought under
8 1983. The Court declines to dismiss Count 5nifés 8 1983 claims predicated on her son’s
unlawful arrest following his visit to the guidanceunselor.

VI. Holding

For the forgoing reasons, the Co&TRIKES the City’s motion to dismisSGRANTS
the School’'s motion to dismiss for Counts 1-4, DENIES the School’'s motion to dismiss for
Count 5. The Court warns Plaintiff that she may lmahg 8 1983 claims on behalf of her son;
she must hire a lawyer for her s8rBecause Plaintiff will need some time to hire &oraey,
this order resolves all motions on the Court’s dacland neither Defendant has yet filed an
answer, the CourCONTINUES the pretrial and scheduling conference as schedided
December 17, 201%3, until February 11, 2014 Plaintiff must obtain counsel prior to that date.
Failure to do so will result in dismissal. The Cofurther orders the parties to file an updated

Joint Discovery and Case Management Plan at |€agays prior to that date.

* See Judge Atlas’ thorough reasoning KaF. ex rel. Ruffin v. Houston Indep. Sch. DistIVGA. H-06-1306, 2006
WL 2434478 (S.D. Tex. Aug. 22, 2006) (citing HarvisApfel, 209 F.3d 413, 415 (5th Cir.2000) (“noteaney
parent cannot appear pro se on behalf of a mirita. Q.

" Dkt. No. 10.
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IT IS SO ORDERED.

DONE this 16th day of December, 2013, in McAlleexas.

Micaela Alvaref_~
UNITED STATES DISTRICT JUDGE
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