Cisneros v. DAKM, Inc. d/b/a The Best Little Warehouse In Texas Doc. 9

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
MCALLEN DIVISION

ROLANDO CISNEROS, §

Plaintiff, g
VS. § CIVIL ACTION NO. 7:13-CV-556
DAKM, INC., g

Defendant. g

ORDER DENYING REMAND

The Court now considers the self-styled “Plainitfflando Cisneros’ Motion to Remand
Proceedings to State Couftfiled by Rolando Cisneros (“Plaintiff’). DAKM, In¢ d/b/a The
Best Little Warehouse in Texas (“Defendant”) haspomded-

After considering the motion, response, recordd aelevant authorities, the Court
DENIES the motion. Plaintiff's original petition did neatffirmatively plead a federal cause of
action. Since the cause of action could not beedsd from the face of that petition, the federal
cause of action became evident only in the letegwben counsel, which constitutes an “other
paper” under 8§ 1446. Defendant therefore timelyaesd to this Court under federal question
jurisdiction.

l. Standardsfor Removal
Removability

Although “doubts regarding whether removal jurisidic is proper should be resolved

against federal jurisdictior? "district courts possess original federal jurisdictover claims that

! Dkt. No. 6.
2 Dkt. No. 7.
% Acuna v. Brown & Root Inc., 200 F.3d 335, 339 (8in. 2000).
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arise under the laws of the United Stdteé®\ federal court only has original or removal
jurisdiction if the federal question appears on filage of the plaintiff's well-pleaded complaint
and there is generally no federal jurisdictiorhé plaintiff properly pleads only a state law cause
of action.”® Thus,“[e]ven if a plaintiff has a federal cause of acfiome “may avoid federal
jurisdiction by exclusive reliance on state |&Defendants usually have 30 days from service
of the pleading to remove to federal coumless “the case stated by the initial pleadingais
removable,” in which case defendants have 30 days,famong other things, an “other paper
from which it may first be ascertained” that theseds removabl®.A letter between counsels
can in some circumstances constitute an “otherrgdpss long as it is the plaintiff's voluntary
act and unequivocally cledt.
Standard for Pleading a Federal Cause of Action

When a plaintiff asserts a claim based upon fedguaktion, but the plaintiff does not
clearly plead the cause of action, then a “timealindispute” over the case’s initial removability
may arise:* In the touchstone case on timeliness disputeFifte Circuit held that the initial
complaint starts the 30-day removal clock “only whbkat pleading affirmatively reveals on its
face” the basis for diversity or federal questiarigdiction’? As the Fifth Circuit later pointed

out, theChapmancourt “specifically declined to adopt a rule” whicequired defendants to

*28 U.S.C.S. § 1331.

Z MSOF Corp. v. Exxon Corp., 295 F.3d 485, 490 Gith 2002).
Id.

728 U.S.C. § 1441, Beneficial Nat'l Bank v. Anders639 U.S. 1, 123 S.Ct. 2058, 2062, 156 L.Ed.22003).

828 U.S.C. § 1446.

° SeeAddo v. Globe Life & Acc. Ins. Co., 230 F.3d 75%27(5th Cir. 2000)

12 SeeBosky v. Kroger Texas, LP, 288 F.3d 208, 211 (5ith Z002) (finding that “other paper” under § 1446ust
be unequivocally clear and certain to start thestiimit running”).

1 Mumfrey v. CVS Pharmacy, Inc., 719 F.3d 392, 38 Cir. 2013).

12 Chapman v. Powermatic, Inc., 969 F.2d 160 (5th £992);see alscAddobati v. Guardian Life, 213 F.3d 638
(5th Cir. 2000) (applyingchapmanto federal question jurisdiction).
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“ascertain[ ] from the circumstance[s] and thetiali pleading™ that the plaintiff's claim
satisfied federal jurisdiction requirements.

Most timeliness disputes relate doversity jurisdiction, and the circumstances in which
an “other paper” can establisideral questionurisdiction are limited? This limitation results
from the well-pleaded complaint rule, “which proggithat federal jurisdiction exists only when
a federal question is presented on the face ofpthmtiff's properly pleaded complaint”
Circumstances in which a well-pleaded complaintatge federal jurisdiction by showing a
federal question on its face, but fails to affirmaly plead the federal cause of action and to
trigger the 30-day removal period, will be few afadl betweert’ Those circumstances may
resemble, without becoming, a case of “artful plegd when a plaintiff pleads an exclusively
federal claim in state law langualjeln such circumstances the “other paper” will netused
“to establish a new federal claim, but to clartig hature of the existing claim®”

. Federal and State Law on Administrative Exhaustion of Employment Claims

Because Plaintiff argues that the nature of thenclabviously showed it was brought
pursuant to federal law rather than state law, iaf beview of the relevant administrative

procedures is in order. Before bringing suit forrkyadace discrimination under Title VII, the

13 Mumfrey v. CVS Pharmacy, Inc., 719 F.3d 392, 38® Cir. 2013).

14 Eggert v. Britton, 223 F. App’x 394, 397 (5th C2007) (“Under limited circumstances, courts haveked to
‘other paper’ to establish federal question juggdn . . . .").

15 caterpillar Inc. v. Williams, 482 U.S. 386, 39D8T).

6 SeeJones v. Town of Woodworth, CIV.A. 13-119, 2013 W866253 (W.D. La. Mar. 20, 2013) (“usually, where
the federal claim is mentioned somewhere other tharcomplaint, it simply does not exist®ee alsorrotter v.
Steadman Motors, Inc., 47 F. Supp. 2d 791, 792.(BliBs. 1999) (concluding the federal claim mustehbeen
mentioned in the pleadings for deposition testimtnglarify it); see alsaGruner v. Blakeman, 517 F.Supp. 357,
361 (D.Conn.1981) (reference to “other paper” it486(b) relates “only to papers filed in the actitzelf which
alter or clarify the stated claim so as to revealthe first time that a federal cause of actiost&ted”) (internal
guotations omitted).

" SeeRivet v. Regions Bank of Louisiana, 522 U.S. 4416, 118 S. Ct. 921, 925, 139 L. Ed. 2d 912 (1998h
court concludes that a plaintiff has ‘artfully ptessl’ claims in this fashion, it may uphold remogaén though no
federal question appears on the face of the piééntomplaint.”).

18 Eggert v. Britton, 223 F. App'x 394, 397 (5th (1007).See alsdD’Keefe v. State Farm Fire & Cas. Co., 2009
WL 95039 (S.D. Miss. Jan. 13, 2009) (stating thathe ‘other paper’ must clarify the federal natwé an
existing claim, and not relate to a putative cléat has not yet been pled” and affirming jurisidia}.
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ADA, the ADEA?® or under the Texas Human Rights Attaggrieved parties must exhaust
administrative remedies. The Equal Employment Opmity Commission (‘EEOC”) and the
Texas Workforce Commission Civil Rights Divisfdn(“TWC”) address claims under federal
and state law, respectively. Due to a “Workshafggeement” between the two agencies, filing
a complaint with one agency also satisfies theireqent to file with the othé? Both agencies
require that a complainant file within 180 daysathe alleged violatioft but the Worksharing
Agreement expands the EEOC time to file to 300 dajhough expanding the federal time
limit by means of nominal filing with the state agg seems odd, this means a complaint filed
from 180-300 days after the violation falls undée texclusive jurisdiction of the federal
agency?”

Both agencies will notify a complainant whethenais elected to pursue or to dismiss the
complaint. Along with the notice of dismissal, tfegleral agency will mail the “right to sue”

letter, and the letter is required to sue. The EB@&ter then triggers a 90-day period in which

19 SeePrice v. Choctaw Glove & Safety Co., Inc., 459dF585, 598 (5th Cir. 2006) (finding that Title \Wlaims
require exhaustion); Dao v. Auchan HypermarketF&&l 787, 788 (5th Cir. 1996) (finding that Amerisawith
Disabilities Act claims require exhaustion); ScettUniv. of Mississippi, 148 F.3d 493, 514 (5th .Cir998)
abrogated by Kimel v. Florida Bd. of Regents, 528 .62, 120 S. Ct. 631, 145 L. Ed. 2d 522 (2006y{fig that
Age Discrimination in Employment Act claims requé®haustion).

20 seeSchroeder v. Texas Iron Works, Inc., 813 S.W.28, 485 (Tex.1991) (holding that a complainant “rrfirst
exhaust the [Texas Human Rights Act's] administeatemedies prior to bringing a civil action”).

% The Texas Workforce Commission replaced the T@&ammission on Human Rights. The Court will refettie
TWC while relying on decisions referring to the TRH

22 Griffin v. City of Dallas, 26 F.3d 610, 612-13 i5€ir. 1994) (“[U]pon the EEOC's receipt of the q@aint, the
TCHR, for all legal and practical purposes, [alsmjeived the complaint.”).

%42 U.S.C.A. § 2000e-5 (“A charge under this secsball be filed within one hundred and eighty dafter the
alleged unlawful employment practice occurred”)xd® Labor Code Section 21.202 “A complaint undés th
subchapter must be filed not later than the 18Gth after the date the alleged unlawful employmemactice
occurred. The commission shall dismiss an untimelyplaint.”).

24 SeeConner v. Louisiana Dep't of Health & Hospitals;728. App'x 480, 481 (5th Cir. 2007) (“Pursuant @ 4
U.S.C. § 2000e-5(e), an EEOC charge must be filediw180 days after the alleged unlawful employimen
practice. That time period is extended to 300 dbifse person aggrieved has initially instituted@eedings with
a State or local agency with authority to granseek relief from such practice."$ee alsalackson v. Univ. of
Texas M.D. Anderson Cancer Ctr., 54 F. App’x 40th Gir. 2002) (“Under the Worksharing Agreementvzsn
the EEOC and the TCHR, the time period to file distation charges with the EEOC is 300 days.”).

% geeGriffin v. City of Dallas, 26 F.3d 610, 612 (5thrCil994) (holding the 300-day filing period “apie
regardless whether state proceedings are timelg €ihder state or local law.”).
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the complainant must sGéThe Texas agency will not automatically mail thégtit to sue”
letter?” but the letter is not required to sue as lonchascomplainant has either received notice
of dismissal or waited 180 days after filing thenpsaint?®
If the TCHR determines that there is reasonableseail shall issue a right to sue
letter informing the employee that she has exhdusée administrative remedies and
may proceed to suit in a civil court. Tex. Lab.Coflen. § 21.206. If the TCHR
dismisses or fails to resolve the complaint with80 days of filing, it shall inform
the complainant of that decision in writing by deetd mail. Id. § 21.208. Upon
receipt of this notice, the complainant is entittedequest, in writing, a right to sue
letter. [] If the complainant has waited the reqdirl80 days, however, neither the
lack of a notice of dismissal or a right to sugeletaffect the complainant's right . . .
to bring a civil action.” Tex. Lab.Code Ann. § 2824d); []. Although an employee
is not required to obtain a right to sue letteoptbd filing suit, if the employee has
received one, it evidences that she has exhausteadministrative remedies before
the TCHR.®®
This brief review of administrative exhaustion,irfg requirements, and status to sue
suffices to evaluate whether Plaintiff’'s originagtpion affirmatively revealed on its face a
federal cause of action.
[I1.  TheCurrent Suit
The Petition Satisfied the Well-Pleaded ComplaueR
Here, neither Plaintiff nor Defendant contest tR&tintiff is asserting a federal cause of
action. As addressed above, an employment discatiom claim typically implicates both state

and federal law, and Plaintiff's petition noted tthee had filed a complaint with the EEOC.

%42 U.S.C.A. § 2000e-5(f)(1) (West) (stating tHahe Commission does not pursue an action agtiesalleged
offender, it “shall so notify the person aggrievaald within ninety days after the giving of suchioeta civil
action may be brought against the respondent namtbe charge . . . .").

27 If the complainant requests a TWC “right to sueftdr and receives one, the complainant then hasa8 in
which to sueSeeTex. Labor Code Ann. § 21.252 (“Failure to issue tiotice of a complainant’s right to file a
civil action does not affect the complainant's tigimder this subchapter to bring a civil action iagathe
respondent.”).

% seeJones v. Grinnell Corp., 235 F.3d 972, 975 (5th Z001) (“The exhaustion requirement can be met twb
ways: (1) the TCHR does not find reasonable candedésmisses the complaint; or (2) the TCHR camesblve
the complaint within 180 days.”).

29 Westbrook v. Water Valley Indep. Sch. Dist., 03@@#49-CV, 2006 WL 1194527 (Tex. App. May 5, 2006),
citing toRice v. Russell-Stanley, L.P., 131 S.W.3d 510, @EX. App. 2004).
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However, the original petition provided no statytoeference for the claims asserted. The Court
will now address whether the petition affirmativeled a federal cause of action.
The Petition Did Not Affirmatively Plead the FedeCause of Action

The Court here decides not whether Plairstdfually brought claims under state law, nor
whether Plaintiffcould have brought claims under state law, but whetHam#f's petition
madefacially evidentthat he brought federal law claims. The Courtdititat the petition did not
make the statutory source of the claims evident.

In the original petition, Plaintiff complains th'an or about June 25, 2012 . . . Plaintiff
received a letter . . . notifying [him] that he wiaed effective June 21, 2012 . . * Plaintiff's
petition then states that Plaintiff filed his iaiticomplaint with the EEOC “[w]ithin 180 days of
the occurrence of the acts complained of,” on Jgn8a2013, and received his “right to sue”
letter on April 29, 2013 Plaintiff then filed suit in County Court on Julg, 2013*

This timeline carries with it several implicatiofes Plaintiff's arguments in his motion to
remand. First, if Plaintiff's pleading that he filenis complaint within 180 days were taken as
true, the date Plaintiff filed suit was consisterth both a state and a federal cause of action.
Without a letter of dismissal from the TWC, Plaihhad to wait 180 days to bring suit under
state law, or until July 2, 2013. His 90-day deagllio bring suit under his federal “right to sue”
letter fell on July 28, 2013. Plaintiff filed swon July 18, 2013, and hit the sweet spot: 196 days
after his EEOC complaint, and 80 days after hiefald‘right to sue” letter.

Second, Plaintiff points out that the EEOC lettggdered the federal ninety-day filing
period, but not the state sixty-day filing peri@hd argues this fact left no basis for recovery

under the TCHRA. This argument is spurious. PlHistied more than 180 days after filing a

%0 Dkt. No. 7, Attach. 1 at p. 4, 15.4.
1d. atp. 2, 714.1.
2|d. atp. 1.
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claim with the EEOC and (as it appeared) the TW&a aesult, he could sue without either a
TWC dismissal or a “right to sue” letter. Plaintdfd not need to present evidence that he had
exhausted the TWC requiremefitsso the fact that he attached only the EEOC letbers not
indicate the statutory source of his claim. Pl#fittien argues:

“Plaintiff’'s Original Petition filed in state counhcluded a copy of his Federal EEOC

Right to Sue Letter which references his causecbbm under the Americans With

Disabilities Act, as amended and the Age Discriiamain Employment Act.

Plaintiff could not have alleged any state couticecas his first contact with the

EEOC was outside of the 180 days permissible utfierTexas Commission on

Human Rights Act. The only claims that PlaintiffIRedo Cisneros was bringing on

July 18, 2013 were Federal claims as per the exioausf administrative remedies
doctrine.”

Though Plaintiff claims the EEOC letter “referend¢es cause of action,” this evinces a
deep confusion over the difference between pleadamgl evidence. The EEOC letter functions
as evidence that Plaintiff exhausted the federall atate administrative requirements,
demonstrating that Plaintiff may proceed. WhileairPanglossian world such an evidentiary
“reference” would suffice, in our world thdeading not theevidence must reference the cause
of action — even better, the pleading could aggyalkadthe cause of action. As it is, Plaintiff's
original petition references his cause of actiomarnfederal law only in the sense that it
references a cause of action at all, “wrongful lissge.” “Wrongful discharge,” clearly, could
refer to a cause of action under either state derfd law** Plaintiff's original petition did not
affirmatively plead his cause of action.

Actually, the petition affirmatively clouded theusse of action. Plaintiff alleged in his

original petition that he had filed his adminisivat agency complaint within 180 days. By

% Rice v. Russell-Stanley, L.P., 131 S.W.3d 510, Bllek. App. 2004) (finding the plaintiff “was nogquired to
present evidence that he received a right-to-dter igEom the TCHR” to maintain a claim.).

3 See alsdKeith L. Markey, M.D., P.A. v. Aetna Health Inc.ASL11-CA-1075-XR, 2012 WL 695662 (W.D. Tex.
Feb. 29, 2012) (finding timely removal for a fedeci&im evidenced by “other paper” where “the peti
included only a broad allegation . . . and contdine information regarding the particular claimgsaue in the
case”).
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asserting he filed within 180 days, and given therk®haring Agreement, Plaintiff asserted he
had timely filed with both agencies. The plain tekhis petition alleged a fact creating the basis
for a cause of action under either state or fedaval In fact, despite his pleading to the contrary
Plaintiff's effective firing date places his EEOQiNg date 196 days later. Because in reality
only a federal law claim could have been brougtlaintiff now leans heavily on this time
period in his motion to remand.

However, Plaintiff cannot plead a fact that wouavé allowed a state law claim and then
later reveal it to be a sham, with clues cleverlypged for the Sherlock-like opposing counsel to
deduce the real facts and their legal import. Eféi;rargument that “Defendant’s voluntary
election to change counsel should not be a basildw the deadline for a timely removal to be
extended® implies that because Defendant's first counsel mtitl exercise due diligence in
removing the case, Defendant should not now bewalioto remove. Th&hapmancourt
rejected a “due diligence” standafd.The real time period from alleged violation to
administrative filing leads to an elementary legahclusion, but opposing counsel’s failure to
deduce the real time period does not mitigate Bfesnfailure to affirmatively plead a federal
cause of action.

The Letter from Plaintiff's Counsel Qualifies as‘@ther Paper”
By contrast, the letter clarifies the federal cao$ection in unequivocally clear and

certain terms. Plaintiff's counsel states thatlévesuit “is a federal lawsuit based on the statutes

% SeeUrrutia v. Valero Energy Corp., 841 F.2d 123, 188 (Cir. 1988) (finding time limit expands to 308ys as
result of Worksharing Agreementee alsaConner v. Louisiana Dep't of Health & Hospitals/Z4. App'x 480,
481 (5th Cir. 2007) (“This court has held that wleolaimant submits an EEOC charge and, pursusantaork-
sharing agreement, the EEOC accepts it on behadf déferral state, the claimant is deemed to hawmlly
instituted proceedings with the state agency aadB00-day period is triggered.”).

% Dkt. No. 6 at p. 2, 17.

37 effall v. Dallas Indep. Sch. Dist., 28 F.3d 58B5 (5th Cir. 1994) (“We rejected Chapman's arguirtteat the
thirty-day removal clock should begin to run whenplaintiff files a pleading that is indeterminats &
removability if the defendant would know in the ecise of due diligence that the case is removahle.”

8/9



O

contained in the attached Right to Sue letter&s a voluntary act by Plaintiff, which clarifies
that the existing wrongful discharge cause of acti® based on federal statutes, the letter
gualifies as an “other paper” under 81446. It tfeeeopened another 30-day window in which
Defendant could remove the case under federal iQugstisdiction.

V. Holding

The Court followsChapmanin holding that Defendant did not need to ascertae
federal cause of action from the circumstances comsbwith the pleading. At the time he filed
suit, Plaintiff apparently could have brought airoldor wrongful discharge under Texas law,
federal law, or both. The petition did not affirnvaly plead which cause of action it pursued,
and the EEOC letter attached does not clarify étéipn itself. As a result, the federal cause of
action became objectively evident only in the leltetween counsel. On the basis of this § 1446
“other paper,” Defendant timely and properly renmve this Court’ The motion to remand is

DENIED.

IT IS SO ORDERED.

DONE this 23rd day of January, 2014 in McAllen, &sx

Micaela Alvarez~
UNITED STATES DISTRICT JUDGE

3 Dkt. No. 7 Attach. 2 at pp. 1-2.
%9 For a similar resulseeMaheshwari v. Univ. of Texas-Pan Am., 460 F. SiB1p808, 809 (S.D. Tex. 2006).
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