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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
MCALLEN DIVISION

IN RE CERTIFICATION FORM
FOR U VISA FOR MOVANT
SAIDA LIZETH NUNEZ-RAMIREZ

MISCELLANEOUS ACTION NO.
M-13-746

w W W W W W

REPORT AND RECOMMENDATION

Movant Saida Lizeth Nunez-Ramirez (“Movant” or “Mslunez”), represented by
immigration counsel, has submitted a letter regqungsthat the District Court provide a
certification in support of her U visa applicatiggursuant to 8 U.S.C. § 1101(a)(15)(V).
Specifically, Movant requests that the Court certifat she was “helpful” in the prosecution of
criminal activity inUnited States v. Julio Enrique Sant@s09-cr-1358, a case that was closed
about three years before Movant submitted her sagioe a U visa certification. Movant was
one of three material withesses held in custodp@tGovernment’s request in connection with
criminal charges brought against Defendant Juliadte Santos for harboring undocumented
aliens (including Movant and numerous other§eeDocket Nos. 1, 3, 12.)Movant notes that
the certification is only one of the requirements & U visa and that the Court would not be
making a final immigration determination. The DBt Court has referred this matter to the
undersigned.

After carefully considering Movant’s certificatiorquest in light of the record lonited

States v. Santp§:09-cr-1358, the undersigned concludes thaDik&ict Court should decline

! Unless otherwise noted, docket entry numbers tefémited States v. Julio Enrique
Santos 7:09-cr-1358.
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to exercise its discretion to provide the requediedlisa certification. As discussed further

below, it is far from clear that Movant satisfiegotkey certification requirements: 1) that she
was the victim of qualified criminal activity; ar) that she was helpful in the investigation or
prosecution of qualified criminal activity. Beca&uthe record is insufficient for the Court to

render a U visa certification, the undersigned memends that the District Court decline

Movant’s request without prejudice to her abilibyseek such a certification from an appropriate
investigating or prosecuting official.

|. BACKGROUND 3

On August 26, 2009, a federal alien smuggling fas&e received information from a
concerned citizen that a residence in Palmviewa$ewas being used to house undocumented
aliens. Federal agents and local police officensr@gched the residence a few days later and
encountered Defendant Julio Enrique Santos and tBdr aundocumented aliens, including
Movant. The federal agents arrested Santos aed &lcriminal complaint charging him with
harboring illegal aliens. According to the swoomplaint, Santos was the caretaker of a stash
house for aliens who had entered the United Sti¢gslly and were awaiting transportation to
Houston, Texas. Although Santos denied any invobm in alien smuggling, he admitted that
he was a member of the MS 13 gang. The task fofiieers found ledgers maintained by

Santos. The ledgers bore the notation “MS 13” lstdd the names of the 24 undocumented

2 If Movant does seek such a certification, she khguovide the proposed certifying
official with a copy of this report together withe District Court’s ruling.

% The background facts are taken principally from ¢himinal complaint (Docket No. 1)
and the Presentence Investigation Report (Docket 299 in United States v. Julio Enrique
Santos 7:09-cr-1358.



aliens found with Santos, as well as 114 othemali@ho had previously been staged at the
residence.

Along with the criminal complaint, the Governmeitéd an affidavit naming three of the
24 aliens as material witnesses. Movant was ortbeimnaterial witnesses. According to the
Government’'s summary in the criminal complaint, thllee witnesses identified Santos as the
caretaker of the house who would bring them foadliastruct them not to make noise.

Movant stated that she made arrangements withian sinuggler to be transported to
Houston, Texas, for a fee of $2,400; she had pa@d ®f the fee, with the remaining balance to
be paid upon her arrival in HoustonSegeDocket No. 29,  14.) Movant illegally enterea th
United States with the aid of the smuggler, andshe taken to the residence where she was
later found by federal task force officers. Whemvdnt and the others arrived at the stash
house, Defendant Santos took down their names. ahtovstated that SANTOS would
constantly tell the group of undocumented alien<ab their families and make them send
money for their smuggling fees.” (Docket No. Mpvant said that Santos told them that if they
ever got caught, they were not to tell immigratafhcials about him; otherwise, he would send
his MS 13 gang friends after them.

Movant and the other two material withnesses madiaitial appearance in court, and all
three were appointed attorneys. Based on thelkr ¢éheammigration status and the absence of
appropriate conditions of release, all three matavitnesses were held without bond. (Docket
No. 8.) Movant’s appointed attorney filed a moti@guesting that her testimony be taken by
deposition so that she could be released from dystgDocket No. 11.) Before the material
witnesses were deposed, Defendant Santos pleadgdpmusuant to a plea agreement with the

Government. The same day that Santos pleaded,,ghittvember 3, 2009, the Government
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moved for the release of the material withessetingdhat their “continued presence is no
longer requested.” (Docket No. 19.) The Court mdmtely granted the motion, ordering that
the Marshals release Movant and the other witness@3ocket No. 20.) The Marshals
presumably released Movant to the custody of imatign authoritie$.

After accepting Santos’s guilty plea, the Disti@burt directed the Probation Office to
prepare a Presentence Report (PSR). The PSRisdfiecrecommendation that Santos’s offense
level be enhanced because he harbored over 100cumeéated aliens (including the 24 in
Movant’s group as well as prior groups who had sty come through the same stash house).
The PSR did not recommend any sentencing enhanternased on Santos’s treatment of the
undocumented aliens.

On May 28, 2010, the District Court sentenced Satd®5 months imprisonment, which
was on the low end of the sentencing guidelinegeas determined by the Court. On June 14,
2010, the Court signed the judgment in Santos’s.ca$e did not appeal his conviction, which
thus became final fourteen days later on June @B).2SeeFeD. R. ApPP. P. 4(b)(1)(A).

Almost three years later, on May 6, 2013, Movamtisnigration counsel submitted the
pending request that the District Court sign a fd#818 Supplement B, U Nonimmigrant
Status Certification.”

. ANALYSIS

“Congress created the U nonimmigrant classificatorJ Visa in 2000 for victims of

serious crimes and some of their family membei®oires-Tristan v. Holder656 F.3d 653, 656

4 It is unclear whether Movant remained in the WhiBtates or whether she was removed
and then later re-entered.



(7th Cir. 2011) (citing Pub. L. No. 106-386, 114atSt1464 (2000);Fonseca—Sanchez v.
Gonzales484 F.3d 439, 442 n.4 (7th Cir. 2007)). The kawvas created as part of the Battered
Immigrant Women Protection Act of 2000 (BIWPAjeePub. L. No. 106-386, 114 Stat. 1464
(2000). In regulations implementing the U visaysmn, the Department of Homeland Security
(DHS) explained:

The purpose of the U nonimmigrant classificatioraisstrengthen the ability of

law enforcement agencies to investigate and présesuch crimes as domestic
violence, sexual assault, and trafficking in pessomhile offering protection to

alien crime victims in keeping with the humanitarimterests of the United

States.

Alien victims may not have legal status and, theneeimay be reluctant to help in
the investigation or prosecution of criminal adgvior fear of removal from the
United States. In passing this legislation, Congregended to strengthen the
ability of law enforcement agencies to investigate prosecute cases of domestic
violence, sexual assault, trafficking of aliens awttier crimes while offering
protection to victims of such crimeSeeBIWPA, sec. 1513(a)(2)(A). Congress
also sought to encourage law enforcement officialdetter serve immigrant
crime victims.ld.

Eligibility for “U” Nonimmigrant Status (Interim Re), 72 Fed. Reg. 53014-15 (Sept. 17, 2007).
To qualify for U visa status, the Secretary of DH@st determine that an alien meets
several statutory requirements:

() the alien has suffered substantial physical or alesbuse as a result of
having been a victim of criminal activity describ&d clause (iii)[8
U.S.C.A. 8§ 1101(a)(15)(V)(iii)];

(1IN the alien . . . possesses information concernimygical activity described
in clause (iii);

(1) the alien . . has been helpful, is being helpful, or is likelyot® helpfulto
a Federal, State, or local law enforcement offidala Federal, State, or
local prosecutorto a Federal or State judgeo the Service, or to other
Federal, State, or local authoritissrestigating or prosecuting criminal
activity described in clause (iii); and



(IV) the criminal activity described in clause (iii)) lated the laws of the
United States or occurred in the United States . .

8 U.S.C.A. 8 1101(a)(15)(U)(i) (emphasis added)e Televant “criminal activity” is
defined as follows:

(i) the criminal activity referred to in this clausethat involving one or more of
the following or any similar activity in violatiorof Federal, State, or local
criminal law: rape; torture; trafficking; incestphestic violence; sexual assault;
abusive sexual contact; prostitution; sexual exalmin; stalking; female genital
mutilation; being held hostage; peonage; involyntaervitude; slave trade;
kidnapping; abduction; unlawful criminal restraintfalse imprisonment;
blackmail; extortion; manslaughter; murder; felarsassault; witness tampering;
obstruction of justice; perjury; fraud in foreigablor contracting (as defined in
section 1351 of Title 18); or attempt, conspiramysolicitation to commit any of
the above mentioned crimes|.]

8 U.S.C.A. 8 1101(a)(15)(U)(iii).
An alien applying for a U visa must submit thédwing certification:

The petition filed by an alien under section 1101®)(U)(i) of this title shall
contain acertification from a FederalState, or local law enforcement official,
prosecutorjudge or other Federal, State, or local authoimyestigating criminal
activity described in section 1101(a)(15)(U)(iii) of thiget . . . This certification
shall state that the alien “has been helpful, imdpdnelpful, or is likely to be
helpful” in the investigation or prosecution of rarhal activity described in
section 1101(a)(15)(U)(iii) of this title.

8 U.S.C.A. 8 1184(p)(1) (emphasis added). Thelatigms further describe the contents of the
required certification:

The certification must state that: the person sigrthe certificate is the head of
the certifying agency, or any person(s) in a supery role who has been
specifically designated by the head of the cendyiagency to issue U
nonimmigrant status certifications on behalf oftthgency, or is a Federal, State,
or local judge; the agency is a Federal, Statégaal law enforcement agency, or
prosecutor, judge or other authority, that has opsibility for the detection,
investigation, prosecution, conviction, or sentagciof qualifying criminal
activity; the applicant has been a victim of quati§ criminal activity that the
certifying official's agency is investigating or qwecuting; the petitioner
possesses information concerning the qualifyinmicral activity of which he or
she has been a victim; the petitioner has bedieirg, or is likely to be helpful to
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an investigation or prosecution of that qualifyiegminal activity; and the

qualifying criminal activity violated U.S. law, arccurred in the United States, its

territories, its possessions, Indian country, ansitary installations abroad.
8 C.F.R. § 214.14(c)(2)(i).

As other courts have recognized, there is “disso@ain the statute in that an alien may
seek a U visa certification from a “Federal . .udge . . . investigating criminal activity
described” in 8 1101(a)(15)(U)(iii). 8 U.S.C.A. BL84(p)(1);see Agaton v. Hospitality &
Catering Servs Inc., C.A. 11-1716, 2013 WL 1282454, at *3 (W.a. Mar. 28, 2013). Of
course, federal judges do not investigate crimacéivity. Indeed, given that federal judges must
remain neutral and impartial in presiding over ¢niah cases, it is difficult to envision how an
alien could ever be “helpful to a Federal . . .getlas required by the statute. 8 U.S.C. §
1101(a)(15)(U)(i)(11). Presumably, the statuteoshd be construed to mean that a judge may
certify that an alien was “helpfulto the Governmenin its investigation or prosecution of
qualified criminal activity. See Lamie v. U.S. Tr540 U.S. 526, 534 (2004) (noting the well-
established rule that a statute’s plain meaningrotsnunless it leads to absurd result®e also
Harris v. Runnels53 U.S. 79, 80 n.3 (1851) (the rule of strictgiay construction “does not
exclude the application of common sense to thedamade use of in the act in order to avoid
any absurdity, which the legislature ought noteégbesumed to have intended”).

In attempting to reconcile the language of theustatwith the role of judges, the
regulations explain:

USCIS is defining the term [‘investigation or proggon”] to include the

conviction and sentencing of the perpetrator beraiese extend from the

prosecution. Moreover, such inclusion is necesgaryive effect to section

214(p)(1) of the INA, 8 U.S.C. § 1184(p)(1), whiglermits judges to sign

certifications on behalf of U nonimmigrant statygplcations. Judges neither
investigate crimes nor prosecute perpetrators.efber, USCIS believes that the



term “investigation or prosecution” should be ipteted broadly as in the AG
Guidelines.

72 Fed. Reg. 53014, 53020 (citations ommitted).

Whether or not this explanation adequately recesdihe language of the statute with the
role of judges, the regulations suggest that a federal judge’slimment in U visa certifications
should be limited to circumstances in which theggiis (or has been) involved in the conviction

or sentencing of a defendant who engaged in qiradjfgriminal activity’ SeeAgaton 2013

® The regulations do not explain how an alien cdddsaid to be “helpful” to a judge in
connection with the conviction or sentencing of &feddant. See 8 U.S.C. 8§
1101(a)(15)(U)()(I).

Otherwise, a federal judge would be making a niodibg certification outside the
context of any actual case, which may raise a nfieneamental issue. “Article Il of the
Constitution limits federal-court jurisdiction t€ases’ and ‘Controversies.’"Massachusetts v.
E.P.A, 549 U.S. 497, 516 (20073¢ge also Whitmore v. Arkansd®5 U.S. 149, 154-55 (1990)
(“Article III, of course, gives the federal couijtgisdiction over only ‘cases and controversies'
"); City of Los Angeles v. Lyon$61 U.S. 95, 101 (1983) (“It goes without sayihgttthose who
seek to invoke the jurisdiction of the federal ¢eumust satisfy the threshold requirement
imposed by Article 11l of the Constitution by alieg an actual case or controversy.”). In light
of the constitutional requirement that there bguaticiable ‘controversy,” it is well-settled that
a federal court does not have the authority to eerach “advisory opinion.’Massachusetts v.
E.P.A.,549 U.S. at 516see alsdJ.S. Nat'| Bank of Oregon v. Indep. Ins. Agent@\of., Inc.,
508 U.S. 439, 446 (1993) (quotiRgeiser v. Newkirk422 U.S. 395, 401 (1975)) (“The exercise
of judicial power under Art. 1l of the Constitutiodepends on the existence of a case or
controversy, and ‘a federal court [lacks] the powerrender advisory opinions.”)Boston
Firefighters Union Local 718 v. Boston Chapter NAA@c.,468 U.S. 1206, 1210 (1984) (“But
such a ruling now-rendered in the absence of aepteasase or controversy in this proceeding-
would amount to no more than an advisory opinidme Tederal courts are forbidden by Article
lll of the Constitution from giving advisory opims.”). These principles call into question a
federal judge’s authority to issue a U visa cagdfion, particularly where the judge is not
presiding over a criminal prosecution involving tifiyang criminal activity. However, this issue
need not be explored further here in light of tindersigned’s recommendation that the District
Court decline to issue a U visa certificatio®ee Skilling v. United States30 S. Ct. 2896,
2929-30 (2010) (noting that federal courts havenbewsstructed to avoid, where possible,
constitutional difficulties in interpreting statg)e(citing Boos v. Barry, 485 U.S. 312, 330-31
(1988)).



WL 1282454, at *4 (holding that the regulations “dot allow certification by a federal judge
when that judge has no responsibilities regardmgending investigation or prosecution of the
qgualifying crime”); but seeVillegas v. Metro. Gov't of NashvilldNo. 3:09-219, 2012 WL
4329034, at *5 (M.D. Tenn. 2012) (granting a U weatification in the context of a civil case
based on the finding that the alien had informatiat would be helpful to a future investigation
where the alien “made a prima facie showing that whs a victim of the qualifying potential
criminal activity”); Garcia v. Audubon Cmtys. MgmgCivil Action No. 08-1291, 2008 WL
1774584, at *2—4 (E.D. La. 2008) (same).

Assuming that a federal judge may issue a U vis#fication in an appropriate case, this
does not mean that the judge is required to do As.the Fifth Circuit has emphasized, it is
“abundantly clear” from the language of the statiltat the decision whether to issue such a
“certification is a discretionary one.Ordonez Orosco v. Napolitan®98 F.3d 222, 226 (5th
Cir. 2010).

Here, Movant requests that the District Court piewva U visa certification based on her
status as a material witness in an alien smugglasg that became final over three years ago,
United States v. Julio Enrique Sant@09-cr-1358. Movant suggests that she was hlglpthe
prosecution of qualifying criminal activity; specilly, she claims that she was a victim of
trafficking and false imprisonment. There are twmin issues in considering Movant’'s
certification request: 1) whether she can be camsdl the victim of qualified criminal activity;
and 2) whether she was in fact helpful to the Gowvent’s investigation or prosecution of

qualified criminal activity in thé&antoscase.



A.  QUALIFYING CRIMINAL ACTIVITY

Movant requests that the District Court certifyttehe was a victim of trafficking, false
imprisonment, and conspiracy to commit those crimekich are all included within the
statutory definition of “criminal activity” for pymoses of U visa certificatioh. 8 U.S.C.A. §
1101(a)(15)(U)(iii). She indicates that these esmvere committed by Defendant Julio Enrique
Santos in connection with events for which she h&ld as a material witness. However, it is
unclear from the record of ti&antoscase whether Movant was the victim of either tcafhg or
false imprisonment.

1. Trafficking

Movant appears to contend that the harboring aletasge brought by the Government
against Mr. Santos is equivalent to the crime odfficking” enumerated in the statute. Mr.
Santos was indicted on charges of conspiring tbdraand harboring undocumented aliens at a
residence in Palmview, Texas, in violation of 8 \&.S§8 1324(a)(1)(A)(iii), (v)(I). (Docket No.
12.) In addition to harboring, 8 1324(a)(1)(A) aladdresses the related crimes of smuggling
and transporting undocumented aliens.

The crimes of smuggling, transporting, and harlgprundocumented aliens are not
specifically listed as the type of “criminal actyi for which a U visa certification may be
sought. 8 U.S.C.A. § 1101(a)(15)(U)(iii). This msion is clearly not dispositive since the

statute states that relevant “criminal activitytlundes the listed crimes “or any similar activity i

" Attached to her letter motion, Movant providedampleted “U Nonimmigrant Status
Certification” for signature by the District CourMovant marked the three above-named crimes
as the “criminal acts” that form the basis for theisa certification.
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violation of Federal, State, or local criminal l&wld. Still, it seems unlikely that Congress
intended that alien smuggling, transporting, orbbang—without more—would satisfy the
requirements for U visa status.

To begin with, as DHS noted in promulgating regolas to implement the U visa
statute: “The purpose of the U nonimmigrant classifon is to strengthen the ability of law
enforcement agencies to investigate and proseautle srimes as domestic violence, sexual
assault, and trafficking in persons, while offerpgrgtection to alien crime victims .. ..” 72 Fed
Reg. 53014. The U visa provision thus focusesronas that victimize undocumented aliens.

“Trafficking” clearly falls within the category ofrimes in which undocumented aliens
may often be victims; “trafficking” crimes proscelpeonage, slavery, involuntary servitude,
forced labor, and sex traffickingseeVictims of Trafficking Protection Act, 18 U.S.C.1%81et
seq For example, federal law makes “sex traffickimigchildren” a crime where “means of
force, threats of force, fraud, coercion . . . aay combination of such means will be used to
cause the person to engage in a commercial séxE:1).S.C. § 1591(a)(2).

In contrast, the crimes of alien smuggling, tramspend harboring do not necessarily—
or typically—involve circumstances in which the wedmented alien may be considered a
victim; to the contrary, in the vast majority ofses involving alien smuggling, transporting, or
harboring, the undocumented aliens are voluntamyiggzants in the crime by seeking the

services of smugglers who will assist them in entethe United States illegally and traveling
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beyond the border area to locations where theyeaeelikely to be apprehended by immigration
enforcement officerS.

In addition to the fact that alien smuggling crimés not necessarily involve alien
victims, Congress’s failure to specify these pattic crimes in the U visa statute is telling.
Alien smuggling, transporting, and harboring arehpps the most obvious types of crimes
involving aliens yet Congress did not include thianits long list of specific crimes that are the
type of “criminal activity” for which a U visa mage sought. While the statute covers “any
similar activity” in addition to the enumeratedmas, it seems unlikely that Congress considered
alien smuggling or harboring to be similar to tis¢eld crimes involving alien victims.

In any event, the regulations make this a moottpdRecognizing that a co-participant in
criminal activity should not be accorded “victimtatus, the regulations state: “A person who is
culpable for the qualifying criminal activity beingvestigated or prosecuted is excluded from
being recognized as a victim of qualifying crimiaativity.” 8 C.F.R. § 214.14(a)(14)(iii). This
rule excludes aliens, such as Movant, who havgallg entered the United States (with the help
of smugglers) from being considered “victims” ofeal smuggling. Because Movant agreed to
pay a smuggler to assist her in entering the Un8éates illegally and transporting her to

Houston, Movant was not a “victim” of “qualifyingiminal activity” to the extent Mr. Santos’s

8 Of course, there are cases in which alien smugggirtombined with other crimes that
victimize the aliens, such as trafficking. For ewde, criminal cases have been filed in this
Court involving young women who were smuggled ia tnited States illegally and then forced
into involuntary servitude and prostitution. Siamly, there are cases in which aliens who have
made arrangements to be smuggled into the UnitggsSbecome the victims of crimes such as
sexual assault at the hands of their smugglers.s@th cases involve crimes in addition to alien
smuggling.
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criminal activity consisted of harboring alienSee United States v. BiaNo. 98cr2812-BTM,
2011 WL 607087, at *1 (S.D. Cal. Feb. 11, 2011jugmg to certify U visa for applicants who
“sought certification based on their appearancwifigesses in an alien-smuggling case” where
they had “presumably agreed to be smuggled intdshiged States” and thus could not show
that they “suffered direct and proximate harm aesult of” the criminal activity) (citing 8
C.F.R. § 214.14(a)).

Perhaps recognizing this, Movant suggests that34ntos’s criminal activity involved
more that alien smuggling or harboring. Movanggdr motion states: “In August of 2009, Ms.
Nunez Ramirez wasaffickedinto the United States by Defendant Julio Enri§a@tos’ family
member who solicited her in her native country afnHuras.” (Emphasis added.) But the
information in this unsworn statement appears nog/irethe record of th8antoscase. In fact,
it is contrary to the information provided to thésict Court in the PSR, which states: “Liceth
Nunez stated that she made arrangements with amowmk person in Reynosa, Tamaulipas,
Mexico, to be smuggled to Houston, Texas, for aofie$2,400.” (Docket No. 29, 1 14.) There
is nothing in the record of thfeantoscase to support the assertion that Movant wa€fittkkad”
into the United States.

If there is information that supports Movant's chcerization of what happened, it
would be known by the investigating agents andher prosecutor, not the Court. The Court

lacks a sufficient basis upon which to certify tNavant was the victim of trafficking.

® Moreover, although Movant's letter uses the tetrafficked,” it does not explain how
the conduct of Defendant Santos or his family antedirto trafficking, as opposed to alien
smuggling.
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2. False Imprisonment

Movant also claims that she was the victim of falsprisonment, which is likewise one
of the types of “criminal activity” specified in ¢hstatute. 8 U.S.C.A. § 1101(a)(15)(U)(iii). In
support of this, Movant’s counsel states:

After being brought into the United Statees, MsndluRamirez was held against
her will in a stash house near Palmview, TexasheyRefendant. During this

time, the Defendant threatened her and other victinth gang related violence
due to his membership in MS-13. The Defendant esgqed to Ms. Nunez

Ramirez that she would be held until her familydpadditional money for her

safe release.

If true, this unsworn statement might support theppsition that Movant was the victim
of false imprisonment (or perhaps extortion or kipping). As with Movant’'s trafficking
allegation, however, this version of events is emtirely consistent with the record. According
to the sworn complaint filed at the time of Mr. &sis arrest, Movant told investigative agents
the following (in part):

According to NUNEZ, SANTOS would tell them not tetgout of the residence
and not to make any noise. NUNEZ also stated tANT®OS would constantly
tell the group of undocumented aliens to call thi@milies and make them send
the money for their smuggling fees. NUNEZ alsorasithat SANTOS threatened
them and told them that if they would ever get ¢alxy immigration officials not
to provide any information about him. SANTOS tdhe tgroup that if they talked,
he would send his MS 13 gang member friends afemnt

(Docket No. 1.) Similarly, the PSR described Mdisastatements as follows:

Ms. Nunez indicated that the defendant instrucheant not to leave the house or
make any noise and was very vulgar. She statechthatas always drinking and
would constantly tell them to call their families send the money for their
smuggling fees. Ms. Nunez claimed that the defenttaeatened them and told
them that if they were caught by immigration ofdisi they were not to provide
any information about him. If they did talk, hedhtened to send his fellow “MS
13" gang members after them.

(Docket No. 29, 1 14.)
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In contrast to the description in her letter motithe statements attributed to Movant in
the complaint and in the PSR suggest that Mr. Santis demanding that the aliens in Movant's
group pay their agreed-upon smuggling fee—not betvas holding them hostage based on
some new demand. Also, the contemporaneous statements reflectédeimecord suggest that
Santos’s threats were made in the context of teliie aliens not to identify him if they were
later apprehended by law enforcement officers. héigh Movant now requests the Court to
certify that she was the victim of false imprisomihby Mr. Santos, there is no indication in the
record that Movant wanted to leave the stash houskat she was being held there against her
will.* Santos was never charged with any crime other Heaboring aliens, and neither the

Government nor the Probation Office suggested lilsasentence should be enhanced based on

19 Movant had paid part of the fee, and she had dgrepay the rest of the amount upon
arriving in Houston. In some cases filed in thmu@, the facts show that aliens have been held
hostage in stash houses. In those situationsntloggler or stash house caretaker typically calls
the aliens’ families and demands that additionaheyobe paid (above the original agreed-upon
smuggling fee), threatening to kill or harm theeas if their families do not comply. But this
does not appear to have happened irSdretoscase. The Government never alleged that Santos
was holding the aliens hostage in this way. Samgiatements seem to have been interpreted as
an attempt to motivate the aliens to pay the agwgesh smuggling fee, rather than holding them
hostage based on new demands.

1 Aliens being harbored at stash houses are roytinkl to remain quiet and stay out of
sight so that their presence in the residencetisoticed by neighbors or others (who may find it
suspicious and alert law enforcement authoritid®@ing staged at a stash house with someone
like Santos was no doubt unpleasant (to say trat)|emnd Movant understandably would have
been anxious to continue her transportation nonttiwét is an unfortunate reality that those, like
Movant, who seek to enter the United States illggsten face a difficult and dangerous journey
(including crossing the Rio Grande River in tubesmakeshift rafts, walking long distances in
difficult weather conditions, hiding in cramped—aoiten unsanitary—stash houses, and being
transported in vehicles in unsafe conditions).
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his mistreatment of Movant and the other alieng tiea harbored. The PSR concluded that
“[flhere are no identifiable victims of the offen’sé (Docket No. 29,  17.)

While it is possible that Movant was the victim fafse imprisonment, the Court lacks
information from which to reach such a conclusidtere again, that type of information would
be in the possession of the prosecutor or invastgagents.See Biap2011 WL 607087, at *1
(refusing to certify U visa where “the Court lacks#formation to determine whether the
remaining elements of 8 CFR 8§ 214.14(c)(2)(i) atesfed”).

B. HELPFULNESS

Movant also asks the District Court to certify tehe “has been helpful, is being helpful,
or is likely to be helpful’ in the investigation prosecution of criminal activity.’'See8 U.S.C.A.

8§ 1184(p)(1). It is unclear whether Movant contetitat her status as a material witness alone
establishes her helpfulness or whether she istaggéhat her level of cooperation shows that
she was “helpful” for purposes of U visa certifioat

1. Material Witness Status

It is doubtful that an alien’s status as a matesidhess is sufficient, standing alone, to
establish their helpfulness. As described by tifid Eircuit: “The government, in its campaign
against the unlawful entry into the United Statgddreign nationals, ha[s] deployed a practice
of detaining certain aliens as material witnessestie criminal prosecution of those persons

charged with transporting them across the bordéguilar-Ayala v. Ruiz973 F.2d 411, 412

12 The PSR noted that Movant and the other alieneveid in a “three-bedroom
residence,” which “had running water and was nokéal from the outside. It was sanitary, but
messy.” (Docket No. 29, 1 15.)

16



(5th Cir. 1992). In the McAllen Division alone,amayear hundreds of undocumented aliens are
held as material witnesses at the request of thee®@ment® These material witnesses have

entered the United States illegally, and they ypecally apprehended under one of the following

scenarios: they are found traveling on foot whiénlg led by a guide (either near the border
during their initial illegal entry or farther inldnas they are attempting to circumvent a Border
Patrol checkpoint); they are found in a vehicleveni by a transporter (often involving some

attempt to conceal their presence in the vehide}-as in Movant's case—they are found in a

stash house along with a caretaker (as they argimgvransportation farther North).

Almost always, the “witness has been detained lysod¢ the insistence ofthe
government Aguilar-Ayalg 973 F.2d at 420 (emphasis in original). The nl&te@ of material
witnesses is authorized by statute, which contetepléhat they will be released once their
testimony is secured by a deposition:

If it appears from an affidavit filed by a partyaththe testimony of a person is

material in a criminal proceeding, and if it is sho that it may become

impracticable to secure the presence of the pdrgaubpoena, a judicial officer

may order the arrest of the person and treat tihgopein accordance with the

provisions of section 3142 of this title. No ma&mwitness may be detained

because of inability to comply with any conditiohrelease if the testimony of

such witness can adequately be secured by depysatial if further detention is

not necessary to prevent a failure of justice. &sdeof a material withess may be

delayed for a reasonable period of time until tepasition of the withess can be
taken pursuant to the Federal Rules of Criminat&udare.

13 Based on statistics obtained from the Clerk’sceffiduring the past year (from October
2012 through September 2013) the Government named 19400 material withesses in cases
filed in the Southern District of Texas. Over 500those material withesses were named in
cases filed in the McAllen Division.
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18 U.S.C. § 3144. Rule 15 provides that the coway, upon motion by a material witness, order
that the testimony of the witness be taken by dépasand the court may discharge the witness
after the deposition has been takeeD.R.CRiM. P. 15(a)(2).

Simply because an alien has been held as a mMat@nass at the Government’s request
does not mean that the alien has been “helpfuthéinvestigation and prosecution of qualified
criminal activity. Material witnesses are typigalield against their will, and they may or may
not cooperate fully in their initial statementsléw enforcement or in their later deposition or
trial testimony.

2. Movant’'s Helpfulness

Movant'’s letter describes her helpfulness devi:

Subsequent to a raid of the stash house, Ms. NR@mirez assisted in the

investigation and prosecution against the Defend&e provided a statement to

investigating Border Patrol agents and participatethe Defendant’s trial as a

material witness. The Defendant was ultimatelyvicied of “Conspiracy to

harbor illegal aliens within the United States” ahthrboring illegal aliens with

the United States” and sentenced to imprisonmeshfiaes . . .

Once again, this statement is not entirely consistéth the record.

It is true that Movant answered questions aske8drgler Patrol agents (as reflected by
the sworn criminal complaint), and she was hel@ asaterial witness. However, her assertion
that she “participated in the Defendant’s trialaasiaterial witness” is incorrect. There was no

trial because Defendant Santos pleaded guilty putsio a plea agreement. (Docket No. 18.)

Immediately after Defendant’s re-arraignment, tlee€&nment moved to release Movant and the
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other material witnesses for the reason that “thetinued presence is no longer requestéd.”
(Docket No. 19.)

Based on this record, the Court has no way of kngwihether Movant was indeed
helpful. It may well be true that her initial statent contributed to the Defendant’s decision to
plead guilty to the alien harboring charges, butséh charges do not constitute qualified
“criminal activity” within the meaning of the U \asstatute. 8 U.S.C.A. 8 1101(a)(15)(U)(1)(1V),
(ii); see supraPart 1lLA.1. In addition, as discussed above, Bdvcannot be considered a
“victim” in connection with those charges becaudes svas culpable herself in making
arrangements with an alien smuggler and enteriaguthited States illegally.See8 C.F.R. §
214.14(a)(14)(iii). The Court has no informationrdathere is nothing in the record to
suggest—that Movant was helpful in connection waitly other alleged crimes by the Defendant
Santos, such as trafficking or false imprisonniént.As the court noted irBiao, “[tlhe
prosecutor, and not this Court, would possess imhtion sufficient to make that determination.”
Biao, 2011 WL 607087, at *1.

In sum, the District Court should decline to exsecits discretion to certify that Movant

was helpful within the meaning of the U visa prowms

14 Although Movant's court-appointed attorney haddila motion to record her testimony
by deposition (so that she could be released poiddefendant’s trial), the deposition became
unnecessary because Defendant Santos pleaded diitigket No. 11.)

1> Movant has not suggested that she is “likely thékpful” in any future investigation
or prosecution, nor could she. There is no redasdrelieve that the Government would bring
any additional charges against Defendant Santegm@grout of these events. In moving to release
Movant and the other material witnesses after Didah Santos’s guilty plea, the Government
noted that “their continued presence is no longgquested.” (Docket No. 19.)
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[ll. CONCLUSION

For the foregoing reasons, it is respectfully resnded that the District Court decline
to exercise its discretion to sign Plaintiff's poged “U Nonimmigrant Status Certification, |-
918 Supplement B.”

NOTICE TO THE PARTIES

The Clerk shall send copies of this Report and Regendation to counsel for Movant
and counsel for the Government ({imited States v. Julio Enrique Sant@s09-cr-1358), who
have fourteen (14) days after receipt thereof I Wiritten objections pursuant to 28 U.S.C. §
636(b)(1)(C) and Federal Rule of Civil Procedur¢bj2 Failure to file timely written objections
shall bar an aggrieved party from receivingeanovoreview by the District Court on an issue
covered in this Report and, except upon groundplah error, from attacking on appeal the
unobjected-to proposed factual findings and legaktusions accepted by the District Court.

DONE at McAllen, Texas on December 3, 2013.

(2. & Lot

Peter E. Ormsb
United States Magistrate Judge
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