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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
MCALLEN DIVISION

CARLOS ALANIZ,

Plaintiff,

VS. CIVIL ACTION NO. 7:14-CV-215

SIRIUS INTERNATIONAL INSURANCE
CORPORATION,

w W W W W W W W W

Defendant.

OPINION AND ORDER

Pending before the Court is the motion for summarggment filed by Sirius
International Insurance Corporation (“DefendantQarlos Alaniz (“Plaintiff’) filed a response
in oppositior? and Defendant filed a repfyAfter considering the motion, responsive filings,
record, and relevant authorities, the CE&IRANT S Defendant’s motion.

|. Background

The following facts are undisputed. Plaintiff owrental properties as 1519 Orlando
Street, 1520 Orlando Street, 1526 Orlando Strewt,1%14 Phoenix Street in Edinburg, Texas,
and there are four units on each propétiymediately after the hailstorm in the spring 61.2,
though Plaintiff was aware of the storm, he did imspect his properties for damage, and his
tenants never reported any damage to the prop@riesalso did not see any damage to the

surrounding area when he visited the properties #iie storn?.

! Dkt. No. 8 (“Motion”).

2 Dkt. No. 10 (“Response”); Dkt. No. 11, Exhibits.
3 Dkt. No. 12 (“Reply”).

* Dkt. No. 11 (“Deposition”) at pp. 6, 8.

®|d. at pp. 58, 82-83.

®1d. at pp. 84-85
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During the summer of 2013, Plaintiff received a ptaimt from a tenant at 1519 Orlando
Street about a leak from a damaged ceiling in #thrbom’ Shortly thereafter he received a
similar complaint from another tenant on the samoperty® However, Plaintiff never received
complaints regarding roof leaks or water damageniy of the fourteen other unitdnstead of
engaging a contractor or professional to assesdgdahege and identify the cause of the leaks,
Plaintiff tried to assess the problems hims$&IPlaintiff, who has absolutely no experience in
construction or building renovation$,decided to use spackling compound to repair the
bathroom ceilings, but he had to perform this “répseveral times because his efforts kept
failing.'> Even though the leaks were only occurring in tathibom of two of the units at 1519
Orlando Street and seemed to be primarily causedmbisture, Plaintiff never explored
alternative sources of the damdge.

A few weeks later, Plaintiff's neighbor suggesthdttthe March 2012 hailstorm was the
cause of the damadéThough the neighbor offered to provide informatimm a contractor to
assess the damage, Plaintiff never made an effaedure a contractdt.Instead, a few months
after the conversation with his neighbor, aroungt&aber 2013, Plaintiff stopped at the office
of his now attorneys to see if they could help lget a specialist to assess whether the damage
was from the hailstorrtf. However, no inspection occurred by the attorndyedd contractor

until February 24, 201%.

1d. at pp. 43-46, 78.
®1d.

°1d. at pp. 44-45.
191d. at pp. 40-46.
1d. at p.16.

121d. at pp. 40-46.
31d. at pp. 40, 43-44.
1d. at pp. 70-74, 77.
51d. at pp. 73-74.
%1d. at pp. 74-77.

" Dkt. No. 8, Exhibit B.
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[I. ThePoalicies, Noticesand Complaint

Plaintiff contends that his attorney faxed a nowéeclaims for wind and hail damage
regardingall of his properties to TAPCO on February 14, 201%though TAPCO does not have
any record of receiving the notit&Neither Defendant nor TAPCO responded to the a6tic
Plaintiff then filed a lawsuit on March 27, 2014gtate court alleging breach of contract, Texas
Deceptive Trade Practices-Consumer Protection ADRTRA”) violations, unfair insurance
practices, and breach of the duty of good faith famddealing against Defendant for improperly
handling Plaintiff's claim of damage to his renpabperties arising from the severe hailstorms in
20127

On the same day that the lawsuit was filed, Plhis¢int a demand letter to Defendant for
relief under the Texas Deceptive Trade Practicess@mer Protection Act and the Texas
Insurance Code with a request for over one miliofiars in compensatioff. The Court notes
that the properties listed in the demand letter“a649 Orlando, 1620 Orlando, 1626 Orlando,
and 1614 Phoenix® when, in fact, Plaintiff's properties are 1519 &do, 1520 Orlando, 1526
Orlando, and 1614 Phoenix. Additionally, the secpathgraph refers to “The Food Bank of the
RGV,”* which is not a party to this case in any Wayhought the complaint states that a
written demand for payment and notice of the complpursuant to Texas Insurance Code

Section 541 was sent to Defendant more than sixyg grior to filing the lawsuft® the demand

18 Deposition at pp. 24-25; Dkt. No. 10, Exhibit B.

9 Motion at p. 2, fn 1; Dkt. No. 8, Exhibit E.

% The non-response is allegedly because they didegetve the notice in the first pladel..

2L Dkt. No. 1, Exhibit 2 (“Complaint”). The Court rex that this complaint continually switches betw&aintiff’
and “Plaintiffs,” indicating it was likely a boilplate document.

22 Dkt. No. 8, Exhibit B (“Demand Letter”).

B1d. atp. 1.

#1d.

% The Court notes that these discrepancies, alotigdaite changes within the document, indicatettteatiemand
letter was boilerplate, as well.

% Complaint at p. 4.
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letter was sent on the same day the complaint Wes*f placing Plaintiff in violation of the
Texas Insurance Code notice requirement.

Plaintiff purchased commercial property insuranoe the properties from Defendant
covering the period from July 6, 2011 through Jaly2013%® However, the first possible
instance of communication with Defendant happene&ebruary 14, 2014fter Plaintiff hired
an attorney. Despite Plaintiff's contentions that ‘uid not know what to dé® about the
damage, he secured insurance for all of the invastiproperties from the same individual who
could have explained the policies or provided addil information for hint® Additionally,
throughout the coverage period, Plaintiff had tbkges in his possession, but he never reached
out to Defendant for information about the policgtalls and does not recall reading the
document® In fact, before filing this suit Plaintiff nevepske with Defendant or TAPCO,
Defendant’s third-party administrator, nor did hexeive written communication from either
entity regarding any issue before filing the instant lawsuit.

[11.Cautionary Note

The Court notes that Defendant has failed to comytir the Federal Rules of Civil
Procedure with regard to the instant filings. Ri(e)(2) of the Federal Rules of Civil Procedure
provides that “[tlhe rules governing captions artdeo matters of form in pleadings apply to
motions and other paper§’Rule 10(b) in turn provides that “[a] party musits its claims or

defensesin numbered paragraphs, each limited as far as practicable to a single ofe

" Dkt. No. 8, Exhibit B.

28 Motion at p. 3see also Dkt. No. 8, Exhibit C1.
2 Deposition at p. 74-76

01d. at p. 16.

31d. at p. 23.

321d. at pp. 20-24.

3 Fep. R.CIv. P. 7(b)(2).
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circumstances> Defendant’s filings largely lack numbered paratysg3 hindering the Court’s
reference to their arguments and evidence. Additipn though Plaintiff uses numbered
paragraphs in his response, the numbering foriteeffaragraph starts at sixThe parties are
cautioned that future submissions should consigtenimber each paragraph to properly comply
with the rules.
V. Summary-Judgment Standard

Under Federal Rule of Civil Procedure 56, summadgment is proper when there is
“no genuine dispute as to any material fact andhibgant is entitled to judgment as a matter of
law.”*” A fact is “material” if its resolution could affethe outcome of the actidiwhile a
“genuine” dispute is present “only if a reasonapley could return a verdict for the non-
movant.®® As a result, “[o]nly disputes over facts that htigffect the outcome of the suit
under the governing laws will properly preclude éméry of summary judgment®

In a motion for summary judgment, the movant beéhesinitial burden of showing the
absence of a genuine issue of material fadn this showing, “bald assertions of ultimatetfac
are insufficienf? Absent a sufficient showing, summary judgmentaswarranted, the analysis
is ended, and the non-movant need not defend thiosmié On the other hand, the movant is
freed from this initial burden on matters for whittte non-movant would bear the burden of

proof at trial; in that event, the movant’s burdemeduced to merely pointing to the absence of

3 Fep. R.CIv. P. 10(b) (emphasis added).

% See Motion at pp. 1-12; Reply at pp. 1-7.

% See Response at 116-13.

3"FED. R. CIV. P. 56(a).

3 Burrell v. Dr. Pepper/Seven UP Bottling Grp., Inc., 482 F.3d 408, 411 (5th Cir. 2007) (internal qion marks
and citation omitted).

39 Fordoche, Inc. v. Texaco, Inc., 463 F.3d 388, 392 (5th Cir. 2006) (citation dewd).
“0 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

*1 See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

2 Gossett v. Du-Ra-Kel Corp., 569 F.2d 869, 872 (5th Cir. 1978) (citation ded).
“3 See Celotex Corp., 477 U.S. at 323.
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evidencé'® If the movant meets its initial burden, the noowvant must then demonstrate the
existence of a genuine issue of material facfThis demonstration must specifically indicate
facts and their significance, and cannot consiklpof “conclusional allegations and denials,
speculation, improbable inferences, unsubstantiasedrtions, and legalistic argumentatith.”

In conducting its analysis, the Court considersience from the entire record and views
that evidence in the light most favorable to the-nwovant!’ Thus, although the Court refrains
from determinations of credibility and evidentiaxgight, the Court nonetheless gives credence
to all evidence favoring the non-movant; on theeothand, regarding evidence that favors the
movant, the Court gives credence to evidence thatncontradicted and unimpeachable, but
disregards evidence the jury is not required teebel*®

Rather than combing through the record on its aWwa,Court looks to the motion for
summary judgment and response to present the @éden consideratiof® Parties may cite to
any part of the record, or bring evidence in the¢iomand respons®. By either method, parties
need not proffer evidence in a form admissiblaiat,t* but must proffer evidence substantively
admissible at trial?

Finally, because federal jurisdiction is invokedtbr basis of diversity of citizenship,

this Court, Erie-bound, must adhere to groundsebéfrauthorized by the state law of Texas.

j;‘ Seeld. at 323-253ee also Transamerica Ins. Co. v. Avenell, 66 F.3d 715, 718-19 (5th Cir. 1995).
Id.
“°U.S exrel. Farmer v. City of Houston, 523 F.3d 333, 337 (5th Cir. 2008) (citifils Ins. Co. v. Sedgwick James
of Wash., 276 F.3d 754, 759 (5th Cir. 2002)).
;‘;SeeMoorev. Willis Indep. Sch. Dist., 233 F.3d 871, 874 (5th Cir. 2000) (citations thea).
Id.
9 See FED.R.CIV. P. 56(e).
¥ See FED. R. CIV. P. 56(c).
*1 See Celotex Corp., 477 U.S. at 324 (“We do not mean that the nonngpiarty must produce evidence in a form
that would be admissible at trial in order to aveistnmary judgment.”).
°2 See Bellard v. Gautreaux, 675 F.3d 454, 460 (5th Cir. 2012) (“[T]he evidenmoffered by the plaintiff to satisfy
his burden of proof must be competent and admessibtrial”)
%% See Dkt. No. 1 at 17.
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Absent a decision by a state’s highest tribunat, dlecisions by Texas courts of appeals are
controlling “unless [the Court] is convinced by etlpersuasive data that the highest court of the
state would decide otherwise’”

V. Analysis

There is one factual dispute at issue in this cagether Defendant or TAPCO had
notice of the insurance claims from Plaintiff's faent on February 14, 2014. However, this
dispute is not material to the lawsuit becauseddte of actual notice by Defendant is not an
essential element to any of Plaintiff's claims. Retless of whether Defendant had notice on
February 14, 2014 or on March 27, 2014 when thisiat was filed, all of the parties agree that
there was no communication between Plaintiff andebDa&ant during that time. Resolving
whether Defendant received Plaintiff’'s fax does ¢lwinge the outcome of the analysis on any of
the claims, therefore it is not a material factu$hin considering all evidence in the light most
favorable to Plaintiff, the Court will proceed frothe position that Defendant received the
February 14, 2014 fax through TAPCO.

The only other relevant dispute between the pariégstes to the breach of contract
claim, so the Court will begin the analysis witle ttihree claims made in the complaint where
there is general agreement by the parties: DTPAatoms, unfair insurance practices, and
breach of the duty of good faith and fair dealing.

a. DTPA Violations

According to the complaint, Defendant violated thexas Deceptive Trade Practices-
Consumer Protection Act by making false represmmtatto Plaintiff regarding his rights,

remedies and obligations under the policy at isswkfailing to disclose pertinent information to

>4 See Exxon Co. U.SA, Div. of Exxon Corp. v. Banque De Paris Et Des Pays-Bas, 889 F.2d 674, 675 (5th Cir.
1989);see also Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938).
*d. (quotingWest v. AT&T, 311 U.S. 223, 237 (1940)) (internal quotation keaymitted).

7113



Plaintiff regarding the damages to his propertfddowever, Plaintiff admitted that he never had
any contact with Defendant at all, for any rea3ofherefore, since Defendant did not hang
written or oral communications with Plaintiff, is ifactually impossible that Defendant made
false representations. Though Defendant never resporaéhet purported February 14, 2014
faxed notice of claims before the lawsuit was filed March 27, 2014, this lack of
communication can hardly be construed as “failiog disclose pertinent information” in
accordance with the purposes of the DTPA, which taréprotect consumers against false,
misleading, and deceptive business practices, wotmmable actions, and breaches of
warranty.®® It is clear to the Court that more than a five-lweelay in response is required for
Defendant’s lack of communication to be actionalnteler the DTPA? Therefore, Plaintiff's
DTPA claims fail as a matter of law.

b. Unfair Insurance Practices

Plaintiff alleges that Defendant engaged in unfagurance practices under the Texas
Insurance Code and Texas Administrative Code becBesendant failed to fully investigate the
loss, failed to address all damages, concealed gisndailed to warn him of consequential
damages to the property, ignored his pleas for,lrefpsed to pay a valid claim, and attempted
to enforce a full and final release after only paya partial amount di(8.

Given the fact that Plaintiff has hatbsolutely no communication with Defendant and
Defendant did not have an opportunity to undertake an investigation of the claim, the allegations

are completely meritless and make no sense in difjtite facts. There was only a short period of

5 Complaint at p. 5.

>" Deposition at 20-22.

8 TX BUS & COM §17.44.

%9 See Tellez v. Encompass Ins. Co. of America, 2004 WL 742912 at *3 (E.D. Tex)(requiring a shoavif
misrepresentation and more than mere nonperformamer a contract for DTPA claims to be actionable)
0 Complaint at pp. 6-8; summarized in the Motiopa5.
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time between the February 14, 2014 fax regardiegctaims and the filing of this lawsuit on
March 17, 2014. Even if Defendant received thedaxhe date it was sent, five weeks is a short
amount of time to fully investigate the loss andirads all damages. Since Defendant never
investigated the claim, it is factually impossiltleat they concealed damages, failed to warn
Plaintiff of consequential damages to the propedfysed to pay a valid claim, and attempted to
enforce a full and final release after only payapgartial amount due. Additionally, Defendant’s
failure to respond to the faxed claims notice cardly be construed as ignoring Plaintiff's pleas
for help. If Defendant did not engage in any insgeapractices at all, they could not engage in
unfair insurance practices. Therefore, Plaintiff's claiomsder the Texas Insurance Code and
Texas Administrative Code fail as a matter of law.

c. Breach of the Duty of Good Faith and Fair Dealing

Plaintiff also alleges that Defendant, without aegsonable basis, “failed to conduct a
reasonable and proper inspection of the claimsrahged to rely on the true facts, resorting
instead to producing faulty, incomplete and biassakons to avoid paying valid claims,” thus
breaching its “duty to deal fairly and in good Fditvith Plaintiff.°> Of course, as noted several
times before, Defendant never inspected the prpert, therefore, made no representations
regarding whether they would pay the claims. Sibeé¢endant did not have an opportunity to
take any steps toward inspection and resolutioh@fclaim prior to engaging in litigation, they
clearly did not make amnreasonable and improper inspection. Though Plaintiff claims the
problem is that Defendant failed to condany inspection, this failure is at least in part beeaus
Plaintiff did not allow ample opportunity for ansipection to occur between the faxed claim and

filing the lawsuit. Accordingly, Plaintiff's bad it claims fail as a matter of law.

1 Complaint at pp. 9-10.
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d. Breach of Contract
The only remaining claim is Plaintiff's allegatiaf breach of contract. According to the

complaint:

PLAINTIFF'S [sic] purchased insurance policies wiiRIUS. PLAINTIFF'S

properties were damaged by windstorm, hailstornd, \eater damage, of which

are covered under the insurance policies. SIRIUS denied and/or delayed

payment of PLAINTIFF'S covered claims. SIRIUS has neasonable basis for

denying, delaying, or failing to pay PLAINTIFF' Saiins for damages. SIRIUS

knew or should have known that there was no suebkoreable basis to deny,

delay, and failure [sic] to pay such claims. Thenduct of SIRIUS was

irresponsible, [sic] and unconscionable. SIRIUS ktoadvantage of the

PLAINTIFF'S lack of sophistication in insurance andnstruction matters to a

grossly unfair degree. SIRIUS has, by its condotached its contract with the

PLAINTIFFS [sic]. The conduct of SIRIUS has proxitelg caused the injuries

and damages to the PLAINTIFFS [s7é].

Since Defendant made no representations regardngfif’s claims, they neither denied
nor delayed payment, which is the complete basRlaihtiff's allegations. Though the Court is
inclined to conclude the analysis there, this clainther fails as a matter of law because Plaintiff
did not notify Defendant of his claims “promptlyha “as soon as possible” as required under
the terms of the contralt.The contract requires Plaintiff to provide Defendwith “prompt
notice of the loss or damage,” including a desmwipbf the property involved, and “as soon as
possible” to provide “a description of how, wherdavhere the loss or damage occurr&d.”

Because there is no clear authority regarding hmwefine “promptly” or “as soon as
possible,” the Court will evaluate Plaintiff's amtis using a standard of reasonableness under the
circumstances and a plain reading of the terms. it finds the situation iRidglea Estate

Condominium Assoc. v. Lexington Insurance Co.*® to be analogous to the current situation. In

that case, a condominium owner discovered hail daenta her roof several years after the hall

®21d. at p. 4.

%3 Dkt. No. 8, Exhibit C at p. 7.
.

5415 F.3d 474 (5th Cir. 2005).
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storm occurred and gave notice to her insurer foanths latef® However, the district court
found the gap in time between the hail storm ardniitice to the insurer to be an unreasonable
amount of time. In response to the plaintiff's glédons that she was not aware of the damage,
the Fifth Circuit stated that “[g]iven the magnieudf the 1995 storm...[the plaintiff] should
have been aware of the likelihood that [the] rdwésl suffered hail damage, and thus, should
have had the roofs inspected by an expert at se@asonable time soon after the hailstorm
occurred.?” Given the magnitude of the 2012 hailstorm andrfifis awareness that other
properties sustained significant damage, the Cagrees that Plaintiff should have had the
buildings inspected soon after the storm.

However, in construing the situation in the lightgshfavorable to Plaintiff, the Court will
consider the tolling of the contract provision paca duty on Plaintiff to “promptly” file a
claim to begin when Plaintiff haattual notice of property damage, which was in the sumoher
2013. The moment that Plaintiff decided the rootyevso damaged that he need to undertake
“spackling” repairs was the time when he shouldentaken steps to file claims with Defendant.
He failed to take any actiosven after his neighbor suggested that the 2012 storm wasdtge
of the damage. Plaintiff retained counsel in Sepen2013, but the claim was not filed utitide
months later. This span in time of several months between whemtff became aware of the
damage and when the fax was sent cannot be defsgatompt” or “as soon as possible” under
any interpretation of the terms.

The Court does not find that Plaintiff's claims mfnorance as to the existence of
contractors or how to file insurance claims sewenbke the delay reasonable. As noted before,

there were many sources Plaintiff could have exgldior help regarding the damage in the

% d. at 477.
71d. at 477-478.
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summer of 2013, but he actively chose not to putmlp from anyone — the insurance broker,
his neighbor, or even Defendant. The Court doe€xrpéct Plaintiff to have a sophisticated level
of knowledge regarding property damage and insaranvactices, but the Court does expect
Plaintiff to exercise due diligence and common eerignorance is not an excuse for the
extensive and unreasonable delay.

Though there is disagreement regarding whetheddngage to the property was actually
caused by the hailstorm in 201&en assuming that the damage was caused by the storm and
actually occurred during the coverage period, Plaintiff's fax on February 14, 2014 is insuféai
to meet his obligation under the contract. If Ri#firfailed to comply with the policy notice
requirements precedent to coverage, he breachedahtact, relieving Defendant of their
contractual dutie® Therefore, due to Plaintiff's failure to notify Bdant “promptly” and “as
soon as possible” after he became aware of the glammathe summer of 2013, Defendant is
entitled to judgment as a matter of law on the tiez contract claims.

VI.  Another Cautionary Note

Having determined that Plaintiff's claims do nornsue summary judgment, the Court
issues a cautionary word to counsel. It is cleat the state court pleading was filed with little
regard for the facts of this case. The Court resicounsel that Rule 11 of the Federal Rules of
Civil Procedure requires that “factual contentitvave evidentiary support, or, if specifically so
identified, will likely have evidentiary supportRule 13 of the Texas Rules of Civil Procedure
similarly requires a basis in fact. Here, it is apgmt that no factual basis existed for any of the

claims brought.

% See Floresv. Allstate, 278 F. Supp.2d 810, 815 (S.D. Tex. 2003).
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VIlI. Holding
The Court, thus, cannot find an issue of materat that could be resolved in favor of
Plaintiff regarding any of the claims. Defendanteittitled to judgment as a matter of law on
each of the claims. Accordingly, Defendant’s motionsummary judgment IGRANTED and
each of Plaintiff's claims i®ISM1SSED with prejudice. As a result, all of the pending motions
areMOOT.
IT IS SO ORDERED.

DONE this 9th day of December, 2014, in McAllenxas.

N me

Micaela
UNITED STATES D TRICT JUDGE
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