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Int. Cl.: 41

Prior U.S. Cls.: 100, 101 and 107
' Reg. No, 3,663,282

~ United States Patent and Trademark Office Registerad Aug, 4, 2000

SERVICE MARK
PRINCIPAL REGISTER

EntrepreNeurology

CAJ%%I}\%) DANIEL, R. (UNITED STATES INDIVI- THE MARK. CONSISTS OF STANDARD CHAR-

ACTERS WITHOUT CLATM TO ANY PARTICULAR

BUILDING 1, SUTTE 450 FONT, STYLE, SIZE, OR COLOR,
1240} RESEARCH BLVD

AUSTIN, TX 78759

FOR: CONDUCTING WORKSHOPS AND SEMI- SER. NO. 77-651,410, FILED 1-16-2009.
NARS IN INNOVATION AND STRATEGIC PLAN.
NING, IN CLASS 4{ {US. C1., 100, 10 AND Jo7):

FIRST USE 1-7-2009; IN COMMERCE i-7-2009. NICHOLAS COLEMAN, EXAMINING ATTORNEY
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Are you an entrepreneur?

Do you have a hard time working for other people?
Were you“not so popular™ in high schooi?

Does your mind tend to wander?

Did you have average grades in high school or college?
Do have difficulty staying on task?

Do you have difficulty sitting still?

Do you have difficulty finishing a project?

Were yon diagnosed as Hyper-active, ADD or Dyslexic?
Do you enjoy a good healthy debate about the economy, politics or religion?
Do you have to be reminded to respect your elders?

Do you tend to challenge authority?

Do you tend to NOT follow the crowd?

Are you easily bored?

Do you believe that if IF SOMETHING AINT BROKE,
you should take it apart and rebuild it anyway?

Do you like to create things that have never existed before?

When people are talking, are you constantly asking the
question “so what” in the back of your mingd?

Do you go out of your way to help people?

www.criticalchoices.com
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19.  When you walk into a store or 2 restaurant,

do you instinctively see things they could be doing better?
20. Do you enjoy getting your hands dirty for a gond cause?
21.  Are you the kind of person who can’t leave well-enough alone?
22, Do yaur friends OR family consider you a renegade

or a trouble maker?
23. Do you find it’s sumetimes easier to ask for

forgiveness than permission?
24.  Are you a stickler for detail?
25, Have you ever been fired?
26. When you find something you are extremely passionate

about, you get so obsessed with it, you sometimes forget to eat?

27. Do you interpret the word “NO” as “NOT YET”
28. Do you have a hard time working for people wha are not

as smart as you?
29.  When you've finished all your work at the office,

do you look around for other things that need to get done?
30.  Are you focused more on making a difference

than on making a profit?

31.  Have you ever been “De-Friended” on Facebook?
TOTALS:

www.criticalchoices.com

Are you an entrepreneur?

Yes No
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UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 77/651410

MARK: ENTREPRENEUROLOGY

*77651410%

CORRESPONDENT ADDRESS:
DANIEL R. CASTRO
CASTRO & BAKER, LLP GENERAL TRADEMARK INFORMATION:
12401 RESEARCH BLVD http://www.uspto.gov/main/trademarls.hitm

BUILDING I, SUITE 430
AUSTIN, TX 78759
APPLICANT: Castro, Daniel. R.

CORRESPONDENT'S REFERENCE/DOCKET
NO: Daniel R. Ca

CORRESPONDENT E-MAIL ADDRESS:
decastro@teknolaw.com

EXAMINER’S AMENDMENT

ISSUE/MAILING DATE: 4/1/2009

OFFICE SEARCH: The examining attorney has searched the Office’s database of registered and
pending marks and has found no conflicting marks that wauld bar registration under Trademark Act
Section 2(d). 15 U.S.C. §1052(d); TMEP §704.02.

iNDMENT: In accordance with the authorization granted by Daniel Castro an March 31, 2000, the
application has been AMENDED as indicated below. Please advise the undersigned examining attorney
immediately if there is an objection to the amendment. Otherwise, no response is necessary. TMEP §707.

Identification of Services

The identification of services is amended to read ag follows:



Conducting worlkshops and seminars in innovation and strategic planning
TMEP §1402.01(e).

Please note that any future amendments must be in accordance with 37 C.E.R. §2.71(a) and TMEP
§1402.07(g).

Comments

If applicant has questions about its application, please telephone the assigned trademarle examining
attorney.

{Nicholas A Coleman/
Examining Attorney
Law Office 115
Office: 571-272-4917
Fax: 571-273-9115

STATUS CHECK: Check the status of the application at least ance every six months from the initial
filing date using the USPTO Trademark Applications and Registrations Retrieval (TARR) online system
at hitp://tarr.uspto.ggv. When conducting an online status check, print and maintain a copy of the
complete TARR screen, If the status of your application has not changed for more than six months, please
contact the assigned examining attorney.
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. Int. Cls.: 9 and 16
Prior U.S. CL: 38

United States Patent and Trademark Office

Rep. No. 1,453,968
Registered Aug, 25, 1987

TRADEMARK
PRINCIPAL REGISTER

ENTREPRENEUR

ENTREPRENEUR, INC. (CALIFORNIA CORFQ-
RATION)

2311 PONTIUS AVENUE

LOS ANGELES, CA 90064

FOR: COMPUTER PROGRAMS AND PRO-
GRAMS USER MANUALS ATL SOLD AS A
UNIT, IV CLASS 5 (U8, CT.. 38),

FIRST USBE '5-19-1983; IN COMMERCE
S5-19-1983.

FOR: PAPER GOODS AND PRINTED
MATTER; NAMELY MAGAZINES, BODKS

'AND PUBLISHED REFORTS FERTAINING 'TO

BUSINESS OPPORTUNITIES, IN CLASS 16 (0.5,
CL. 38).

FIRST USE 5-2-1978; 1IN COMMERCE
3-2-1078. - .

OWNER OF U.5. REG. NOS. 1,130,838, 1,223,364
O )

SEC, 2(F)-GNLY AS TO CLASS 16 GOODS.

+579, FILED 5-14-1985,

G. [I. GLYNN, EXAMINING ATTORNEY
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LAW apFTEn
Allen Muthine Lack Gombir
Mellary & Netsks LLP

-

FILED
Ieﬂi'e.yR. Patterson, Esq. (State Bar No, 126148
Michael R. Adele, Esq. (State Bar No. 138335) 2000 JUH -2 PHI2: 07
Michael J. Halmes, Esq. (State Bar No. 199311) - semIET po
Chery) A. Willycombe, Esq. (State BarNo. 237475) "L E % FEIFICT Sg8

LS &1 6P En
ALLEN MATKINS LECK GAMBLE MALLORY & NA’I‘S;S LLP
12348 High Bluff Drive, Suite 210
San Diego, CA 92130
Telephone: (858) 481-5055
Facsimile: (B58) 481-5028

Attorneys for Plaintiff’
ENTREPRENEUR MEDIA, ]NC

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

ENTREPRENEUR MEDIA, INC., )
)
Plamtiff, ) COMPLAINT FOR.:
) DECLARATORY JUDGMENT
V. )
%
EYGN LIMITED, ERNST & YOUNG LLP,}
and ERNST & YOUNG ADVISORY INC,) °~ DEMAND FOR JURY TRIAL
)
Defendants. h)
)
L INTRODUCTION

1. The present action iy a trademark dispute over whether Plaintiff Entreprenenr Media,
Inc. (“EMT™), as the owner and publisher of Entrepreneur® magazine, may continne to advertise
its contests and awards ceremonies (collectively, “awards programs™) for eatrepreneur of the year
83 “Entreprencur Magazine’s 2008 Entrepreneur® OF THE YEAR" snd “Entrepreneur
Magazine's 2008 Emerging Entreprenem® OF THE YEAR.™ Like cotntless other prganizations
BCIOSS ﬂ;e coumtry, EMI is entitled to use the generic phrese “entreprenenr of the yemr™” to degeribe

its entrepreneur of the yesr contests and awards programs, Indeed, numerous trademark laws and

6UEZZE,01/5D
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Allan Moliins Lach Gomtike
Maligry & Noldis LLP

docirines protect EMI's right to use the phrase “enfreprencur pf the year,” exactly as it has done.
Nevertheless, Defendant EYGN Limited serit a céase arid desist letter to EMI claiming trademark
rights fo the phrase “ENTREPRENEUR OF THE YEAR,” snd dernanded that EMI chaose o
different name for its grogram in order to “mitigate any harm to Emst & Young end EYGN
Limited.” This thinly veiled threat of litigation créstes a substantial, actual and justiciable
controversy regar;iin g BEMI's right to hold (and advertise) its; entrepreneur of the year contests and
ewards ceremonies, EMI is entitled to r declaration from the coutt, inter alia, that: (g)
Defendants’ registered “ENTREPRENEPR OF THE YEAR” trademarl is invalid and
unenforcesble, including without limitstion as against EML, end should therefore be canceled,
end/or (b) EMI’s use of Defendants’ claimed “ENTREPRENEUR OF THE YEAR” trademark

preceded by the words “Entrepréneur® ngnziné’s"' to idedtify the source thereof is non-
infringing wnder federal and common law.} -
I PARTIES

2, Plaintiff EMI, a Californis corporation, is the largest independent business media
compan'y serving the small- and medjum-size business community. In addition to publishing
numerous books nnder the imprint “Entreprenenr Press” and owning and operating 8 number of
wehsites including www.entrepreneur, com, EMI publishes a monthly magazine entitled
Entrepreneur®, all of which contain editorial content and through which it disseminates
information about and of interest to small- and medinm-si;ed busiﬁessas, their owners and wonld-
be owners. EMI is the owner of more than 10 registered U.3, federal trademarks that contaix.x 1;11&
word ENTREPRENEUR, including the trademarlc ENTREPRENEUR® for use in conjunction
with the publication of printed matter, conducting trade shows and gqminﬂrs, and advertising and

business services. The following is EMI’s advertising to which Defendants objeot:

' Defondants’ registered frademarls are for ENTREPRENEUR COF THE YEAR, Rep, No. 1,587,164 aod for
‘WORLD ENTREPRENEUR OF THE YEAR, Reg. No, 2,660,983, both of which dizclaim the exclusive right to
the nse of the word “ENTREPRENEUR." )

£90205,01I50 .
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Allan Matkins Logj Gembia
Maltary & Halala LLP

The advertising shown fihova was taléen from EMI's website at www.enirepreneur.con,

3, Plaintiff'ig informed and believes and based thereon alleges that Defendant EYGN
Limited is a Bahamas corparation that is an intellectnal property holding compeny for Bmst &
Young, Defendant EY'GN Limited, which claims bwnembip of the “ENTREPRENEUR OF THE
YEAR” trademark, has thresitened Plaintiff EMI with legel action for trademark infringement and
hE.i.S threatened to instigate legal proceedings if BMI contimues to advertise its 2008 entrepreneur of
the year contest and awards program &5 “Entrepreneut Magazine®s _'iOOE Entrepreneur® OF THE
YEAR.” BEYGN iimited has cleimed that it and “Pmst & Young” will be harmed if EMI does not
change the name of its entrepreneur of the year contest and awards program, and has sent its cease
and desist ]Bt?er to EMI, as stated therein, “without prejudice ta the rights and remedies of EYGN
Limited and &l] of the Exnst & Young affiliated firms,” _' ) '

4. Plaintiff is informed and believes and based thereon alleges that Defendant Brnst &
“Young Advisory Tnc. is an affiiats of EYGN Limited, has a California presence, and is registered
to do business in California. Plaintiffis informed and believes and based thereon alleged that
Defendant Ernst & ‘Young Advisory Inc. otherwise has substantial contacts within this judicial
district, . '

5. Plaintiffis informed end believes and based there;)n alleges that ]Z{afEudant Fmst &
Young LLP is an afﬁliai.:e of ﬁYGN Limited, has a California presence, and is registered to do -
business in Califorria, Plaintffis informed and believes ant based fhereon alloges that Defendant
Frnst & Young LLP otherwise has substantial contacts within this judicial district,

I JURISDICTION

6. Plaintiffbrings this action seeking a declaration of rights with respect to federal
tradernark laws. The court has jurisdiction over this action under 28 U.S.C, § 1331 and 1338
(federal question), 15 U.5.C. § 1121(a) {federal irademarks), and 28.1.5.C, § 2201 (Declaratary
Judgment Act). ‘ ' )

7. Plaintiffis informed, believes and thereon elleges that Defendants have sufficient
contacts with this district generally and, in particular, with the events herein slleged, that each

Defendant is subject to the exercise af jurisdiction of this court aver its person.

£952960)/5D 3
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AllenrMaiklis Leck Gombla
Moliory & Natsls LLP

IV. VENUE AND INTRADISTRICT ASSIéNRIENT
8. Venue is proper jn this district under 28 U.S.C. § 1391(b) end (d).

_ 9. Venue properly lies fa the Central District of California, pursuant fo 28 U.S.C. § 1391
and 1392, The events and gircumstances herein alleged occwred in the County of Orange &nd at
least one defendant does business in the County of Orange, thetefore venue is groperly in the
Central District,

V. FACTUAL AJE:LEGATIDNS

Inirepreneur Magazine

' 10. EMI, with promotional support from Mail Boxes Etc,, Inc. as 'francl:gis.mr of The UPS
Store® and Mail Boxes Efc.® ﬁ:gnchiSEd lqcations,.is currently sponsoiing B contest and awards
program for “Entrepteneur Magezing’s 2008 Entrepreneur® OF THE YﬁAR" and “Entreprensur
Maggzine's 2008 Bmerging Entrepreneur® OF THE YEAR" to recognize end reward sucoessfil
entreprenews. An e}gample of EMI's \;urebsite advertising typically identifies its sponsorship of the

*antropreneur of the yeer” cortest and awards program as follows:

F'[,ed'.“ S

The UPS Store 0
The winners will be profiled and promuted in the Decentber 2008 and Decefuber 2009 issues of
Entrepreneur® mag'azixie

The Present Dispute .

11. OnMay 2; iOO'B, EMI received a letter from Susan Upton Duuglass,'aﬁ attomey at
Fross Zelnick Lehrmsn & Zissu, P.C. representing EYGN Limited. In the letter—dated May 1,
2008, and; addressed to Entrepreneur Magezine (as opposed to EMl)—Ms Douglass wamned that
EYGN Limited would take legal action against Enirepreneur Mégazine unless it selected a .
different name for its awards program in association with The UPS Store within ten days of
receiving the letter. Ms. Douglass claimed the swards program “violates our clienf;s inco_ntestable‘
federal registration and trademark rights under Section 32(1) and 43(g) of the Lanham Act, as well

E90296.01/8D
-4
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LAW UFFICED

Allan Malklns Lock Gembln
Mullery's Naista LLP

as common law.” A copy of that lettet is attached as Exhibit A. )

12. OnMay 16, 200.8, after responding to the May 1 lstter, EMI’s attorneys received an e-
meil from Ms, Doug.tass. In the e—'maj.l, Ms. Duugla'ss wrote that “[wihat your client has doneis -
mis&pproﬁriate the federally registered and incostestable trademark ENTREPRENEUR OF THE
YEAR...we ask that this sitnation be rectified. . lat us hear from you not later than June 2, 2008.”
A oopy of that e-mail is attached as Exhibit B, ‘

13.. The May 1 letter, along with the May 16 e-mail, indivié.ually and collectively created
in Plaintiff a real and reasonable apprehension that EMI would be subject to & lawsuit iFit
continued to advertise and otherwise promote its “Entreprenewr Magazine's 2008 Enfrepreneur®
OF THE YEAR” and “Butreprﬁnem' Magazme 8 2008 Emerging Enirepraueur@ OF THE YEARY
contest and awards program for outstnndmg entreprenenrs.

Defendants’ Claimed “Enirepreneir of the Year” Trademarl

Is Invalid, Unenforceable and Should Be Canceled

14. Regardless of whether ot not Defendants® “Entrapreneu:‘r of the Year” tradermark is
federally registered, as e matter of federal law, the trademarl is invalid end unenforceable if'the
phrase is “generic.” Using the phrase “Entreprenenr Magaziue's 2008 Entraprenmu@ OF THE .

'YEAR"isa generic use of the phrase “entrepredeur of tie year.” The use of the ph:ase,

“entrepreneur of the year,” to describe an entrepreneur of the year program and/or contest is used

I?y'countleas organizations across the country. Using the phrase,.“entreprelrr of the year,” to
describe en entrepreneur of the year pr;ngm and/or contest is a fair use under the Lartham Act.
Under the fair use docérine, EMI is entitled to use the descriptive phrase, “entreprenenr of the
year,” to desmiba' an enfreprencur of the year program end/or contest, regerdless of whether or not
Defendants’ clairived tradamarlc‘is registered, '

15. Repardless of whether or not Defendants® “Entrepreneur of the Year” trademsrl is '
incontestsble, s 8 matter of federal law, the trademark is invalid and unenforcesble becduse the -
phrase is “genetic.” According to the Lanhem Act, “To the extent that the xight to vse the
registered mark has become incontesteble under § 1065 of this title, the registration stigll be

conclusive evidence of the validity,..Such conclusive evidence of the right to use the registered

Z8296.01/5D
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T O R Y S 7 X

mark shall bie subject to pioof of infringernent as defined in § 1114 of this tifle, end shall be
subjet to the following defenses or defects. .. That the use of the name, term, or device charged to
be an infringement is a use, otherwise than ag a mark, ‘. . . whicki is descriptive of and used Tairly
and in good faith only to describe the goods or services of such party™ 15 US.C. § 1115(5)(4).

16. This court is empowered to declare inyalid and unenforceabls and to cancel
Defendants’ registered “ENTREPRENEUR OF THE YEAR” tradeimark. Section 37 of the
Lenham Act, 15 U.S.C. § 1119, ﬁrovides as follows: “Tn any action involving a fegistEred mark -
the comt may deterinins the right to registration, order the can‘cellaﬁ'on of registrations, in whole
c;r in part, restore canceled registrations, and otherwise rectify the register with respect to the
registrations of any party to'the acton. Decrees and orders shall be ‘barﬁﬁed by the court to the
.Dira‘ctor, who shall make appropriate entry upon the records of the Patent fnd Trademarlk Office,
and shall be controlled thereby.” o : ‘

17. Plaintiffis informed and believes and based thereos allegey that the general pul;lic
does not tnderstand the phrase, “enirepreneur of the yeer,” as identifying only Defendants’
entreprenetr of the year aweards program. In fact, there are countless “entrepreneur of the year”
awards programs — several of which even pre-date Defendants’ first use of the phrase (which
Defendants’ cor:ltend was in 1986); for instance, e small sanipling of the various “Entrepreneyir of
the Year” awards prograrms include;

. Th; University of Southern Califormia Marshall School of Busin'ess, ‘which has held its
Entreprenenr of the Year award every year since 1977; . '

e The TwinWest Chamber of Commerce, which has held its Ex.ltrepranaur of the Year
award every year since 1984, and which has held its Emerging Enirepreneur of the Year
Award every year since 19:88;'

» Cotnell University, which has held its Bntrepreneur of the'Year award every yeer since
1984;

» The University of Missouri-Kansas City, which has held its Entrepreneur of the Year
award every year since 1985; o . ' '

= Inc. magazine, which has held its Ent;repranmr ofthe Year award since 1988;

G98296.01/50
- L~
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Allon Matking Leek Gumile
Hallory B Ndislc LLP

The New Hampshife High Technology Council, which has held its Enirepreneur of the

“Year award every year since 1988

The Chillicothe Ross Chember of Commerce, Wmch has held its Eut‘apreneur of the
Year award every year since at least 1988 ’

Rastern Washington University, Whinh has held its Entrepreneur of the Yenr awatd svery
year since 1992; ’

Brigham Young University, which has held its Entreprengim of the Year award every
year since 1992;

Hispanic Business Magazine, which has held its Enirepreneur of the Year award program

every year since 2002;

The taiversity of Worthern Iowa, which has hield its Entrepreneur of the Year award
gvety year since 2002; . .

Loyola Marymount University, which has held its Enﬁapx:mmn' of the Year award every
year since 2003; ' ' ' ‘

The University of Missouri, which ha:q held its Entrepieneur of the Year award every
year since 2005;

'Youﬁg Boireprenenrs of America, Which has held its Entrepreneur of the Year award

every year since at least 2007;

Chemistry World, whmh has held its Entreprenour of the Yéar award every year since at .
least 2007;

The Nafional Renewal Energy Laboratory, which has held its Clean Energy Entrepreneur
of the Year award every year since at least 2007; | '
The San Diago' Hispanic Chember of Commierce, which hes given its Entrepreneur of the
Year award since at least 2007,

Tndependent Cosmetic Manufacturers anid Disttibutots, which hes ewerded an
“Entrepreneur of the Year Award” since at least 2007; ’

Wealth Creator magazine, which began giving out its Entrepreneur of the Year awards in

. 2008;

6P8296,01/5D
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s+ Steak-Out Cherbroiled Delivery, which awirded an. Entreprenenr of the Year award and
a Young Entreprensur of the Year award in 2008; and .
» The Columbia Business Times, which awarded an Entrepreneur of the Yesr awerd in
2008, L
Plaintiff is informed and believes that each of the orgamzahons gbove have identified, advertised
and otherwise promoted their awards prog;rams using the phmse “Entrepreneur of the Year,” have

done so at least during the time periods alleged sbove, and that such examples are ]ust a fraction

{ of the countless organizations thet have used the phrese “Botreprenenr of the Vear” to idenﬁfy

their awn awards programs ﬁo@img outstanding entrepretieurs both before, durinig and after
Defendants® claimed exciusive trademearle rights in the plirase “Entreprenenr of the Year.”

18. With regard to “Eulzaprensur Magazine’s 2008 Entapr&neu:@ OF THE YEAR” and
“Entrepreneur Magazme.’s 2008 Emerging Entrepreneur® OF THE YEAR” awards program for

putstanding entr’eprcnems; by expressly steting that it is Entreprencur® Magazine’s

Entreprenenr® OF THE YEAR awerd, EMI has demonstrated good faith and eliminated any
likelihood of confusion that its swards program is affitiated with Defendants. Indeed, EMI's
advertising and other promotion of its entrepreneur of the year contest end-awatds program inakes
no reference to any sponsorship or affiliation with Defendants, which fixrther diminishes anj;
likelihood of confusion sbout any spopsorship or effiliation with Defandants.

19. Defendants’ conduct, by contrast, constitutes a bad faith effort to use the trademarlk
Taws to monopolize the market for entreprensur of the year awards programs. Defandapts’ May 1,
2008 letter and May 16, 2008 e-mail svidence an intent to p'ravant EMI (and auyone else for that
matter) from using the phrase “entrepreneur of the year™ in connection with #n entrepreneuy of the
yesr contest or program. See Exhs. A and B. In so doing, Defendants are not only seeking
exclusive use of the phrase “enireprenenr of the year,” they are in fact aeelciﬁg the exclusive ability
to hold entreprenenr of the yesr awards programs, Chenging the name of the award to sométhing
other than “Bntrepreneur of the Year™ r-:hanges the nature of the eward into something other than
en enirepreneur of the year award. For businesses such as EMI, Lolding an;trapre.‘naur of ﬂlé yesr

awards programs enhances its ability to promote entrepreneurship by ennually recognizing and-

BYEZREQONSD 8
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Allon Malkine Lugk Gzmbio
Moilory & Naisis LLP

celebrating outstanding entreﬁranems. Moregver, the comrespondence from counsel for Defendant
EYGN Limited evidences that EY'GN Limited and its various “Erost & Young affiliated firms”
have entered into licehss agreements, i.e., contracts, for the use of the claimed “Entrepreneur of
the Year" trademarl ‘and for using the claimed frademark to obtain & monopoly over the ability to
hold entreprensur of the year awards, contests and ceremonies. Such contracts and agreements
between EYGN Limited and its va‘rious‘ Ernst & Yourg aﬂiiiatcs constitute the wrongful use of
the claimed “Entrépreneur of the Year” trademark in restraint of trade or commierce. See 15

Us.C § 1 (*[e]very coniract, combination in-the form of trust or utherwiéa, or conspiracy, in

restraint of trade or commerce™). Thus, EYGN's claimed “Bntrepreneur of the Year™ trademark is
invalid and unenforcesble against Pleintiff EMI (and against enyone else),

20. Moreover, as ametter of law, Defendants ebendoned fhisir mark by failing to protest
eny uge of the mark by others, such that the phrase has become generic: As alleged above, fhere
are At least four entities that have had yearly “Enlrepr-em- of the Year” awards programs for
longer than Defendents; and at least six entities that have baan munmg yearly “Entrepreneur of the
Year" awards programs for over 20 years. Defendants cannot gelsotively enforce their trademarl
agrinst parties they consider a competitive threat, while igur::riug the longstanding use of their |
trademerlk by other parties who have been using the “entrepreneur of tﬁe year" phrase for decades.

For this reason too, EYGN’s clairied “Entrepreneur of the Year™ tra:tdamark is invalid end
unenforceable against Plaiinﬁff EMI (and ageiust anyone else). .
Plaintiff’s Enirepreneur of the Year Contest and Advertising
Is Non-Tifringing sad/or Otherwise Allowed

Tiven If Defendanis’ Trademark ¥s Not Wholly Tnvalid or Unenforceable

21. Even if Defendents’ claimed “Bntreprensur of the Year” trademerk might, in some
instances, be valid .end/or enforeesble (which Plaintiff BMI1 der:iég), gt most it is an excepiionally

weak mark entitled to the most narrow protection designed to prevent consumer confision.*

2 Further evidence of the fact that Defendants® claimed "Entrapranenr of the Yeer” trademerk is 2 wenle mexk,ia

Defendunts’ practice of preceding their own nse of the tmdemark with the company neme E&Y or Ernst &
Young, Asan exemple thersof see attached Exhibit C.

601104 0N/5D 9
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Allan Matking Lack Gambie
healiory & Matxls LLP

‘Where, a8 hera,‘; party is holding an entrepreneur of the year awards program, at most that party
should be required to identify who is holding end/or spunéoring that pmgrm:ﬁ —which is precisely
what Plaintiff EMI has dm;e by callmg its awards progr;am “Entrapr_‘caneurMaga:zn'ne"s 2008
Enireprenenr® OF THE YEAR” and “Entreprencur Magazine’s 200.8 Emerging Exireprenenr®
OF THE YEAR”. Thus, at 8 minimum, EMI's use of the phrase "Enh’epre;leur of the Year”
should be declared non-infringing, -

22. Similarly, even if Defendarits® claimed mark is enforcesble (which EMI denies), EMI
is ellowed nominative use of it, Here; EMI's use of the term *Enirepreneur of the Year” mests alt
of the criteria for nominative use: (1) the awards‘ program must be one not readily identifiabile
without use of the mark; (2) only so much of the merk or mrks may be used as is reasouabi‘y
necessary to identify .the awards program; and (3) BMI has done nothing that would, in .
con;uucton with the mark, suggest sponsorship or endursement by EYGN Limited (orits
affiliates). As alleged sbove, a business cannot effectively sponsor En enb‘apraneur of the year
award without use of the phrase “entreprensur of the year.” Thus, EMI has used only go much as
is rersonably necessary to identify the awards program. MurauVer,-EMI has done nothing that
would suggest sponsur‘ship by EYGN Limited (of its éfﬁﬁates) but, to the contrary, has expressly
advertised its awards program es “Entrepieneur Megazine's 2008 Enirepreneui® OF THE YEAR”
and “Entreprenenr Magazine’s 2008 Emerging Entreprenenr® OF 'I'HE YEAR®. Id short, EMI's
nominative use of Defendants’ claimed “Brirepreneur of the Year” trademark is allowed and, to

' || the extent Defendants’ trademerk may be found valid or eaforceable, should be declared non- .

infringing.

23. In addition, Defendants’ attempt to prevent all use of the phrase “enireprensur of the
year” in connection vnth the entreprensur of the year awards program constitutes & faisuse t:;f the
trademearlc laws, Tising 1o the level of unclean hands (which bars enforcement of the trademark),
even if Defendants’ conduct does not viclate the anti-trust laws. Thué, EMI’s use of Defendanis”

cleinied “Entreprenenr of the Year” rademark is ellowed.

ESERY50H/5D
~10-
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VI. FIRST CAUSE OF ACTION
. " Declaratory Relief '

24, 'Plaintiff repeats and incorporates herein by reference the allegations in the preceding
paragraphs of this complaint. ' '

25. Based on the foregoing allegations, there exists between the parties an actual,
justicieble and substantial controversy of sﬁfﬁc_ié.nt immediscy und reality to weirant declaretory
telief, which entitles Plaintiff to declaratory relief pursuant to 28 U.S.C..§ 2201 and Federal Rule
of Civil Procedure 57. . .

| 26. Atissueis the abi]it;f of e media company to engage in the nse of one of its owa
tradetriarks in order to provide an award to entreyfeﬁéurs on an anmual basis.. Countless comipanies
and magazines hold entrepreneur of the year awards programs and use the phrase, “entreprenenr of
the year” in naming and edvertising those programs, U.8. federal trademark law principles '
recognize such descriptive use of words found in the dictionary as fair use, Other trademark laws °
and doctrines, alleged ahéwe, protect EMI’s right to hold its own “Entrepreneur of the Year”
awerds progiam, and to advertise and otherwise promote such a progtam as EIV]I]fl&E; doxe.

27. Plaintiffis informed and belioves and based upon guch iriformation and belief dlleges
that Defendants’ motivation in demanding the cessation of the term “Entrepreneur Magazine's
2{i08 Entreprenewr® OF 'I'HZE YEAR” is not to protect its trademarle. Instead, Defendants’
conduct is an z;ttampt to improperly use the tredemark laws to restrain trade and to obtain a
monopoly over the ab'.ility to hold entreprenenr of the year awards programs,

28. lenh.'Ef is currently advertising and ofherwise promoting its “Entrepreneur
Megazine's 2008 Enteﬁre,t;mu@ OF TI-]IE‘I YEAR” awards program nationwide thrfnugh 1ts own
and third-party med‘ia1 as well as through The UPS Store® and Mail Boxes Efc. franchise network
and intends to continue to do so. ‘

29, Based on the averments rlleged herein, EMI is entitled to a declaration that _
Deféndants” registered “ENTREPRENEUR OF THE YEAR” trademarl i invalid, unenforcezble

and should be canceled. In addition, EMI is entitled to a declaration that Defendants' (purported)

cumxﬁon law trademark rights in the phrase, “ENTREPRENEUR OF THE YBAR,” are non-

GORTI6.01/ED ' -
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existent,

invalid and unenforcedble. Additionally and/or alternatively, EMI is entifled to &

declaration that its use of the phrases “Entreprensir Magazine's 2008 Entrefirenénr® OF THE

YEAR"

#nd “Entreprensur Maggzine’s 2008 Emerging Enfreprenem® OF THE YEAR” i5, mder

federal law end stete common law: {g) a fair use; (b) & nominative use; () non-infiinging; and/cr

(d) en otherwise allowed nse of Défendants’ registered (and purported common law)

“Entrepreneur of the Year” marle,

followa:
1.

VII. PRAYER FOR RELIEF

WEHEREFORE, Plaintiff Entrepreneur Media, Ine, accordingly prays for judgment as

For & declaration that Defendsints” claimed “Entrepreneur ofthe Year” trademark s
inrvalid and wenforceeble, including without limitation as against EMT, and canceled;
For a declaration that Defendants’ (purported) common law trademarl rights-in the .
phrase, “ENTREPRENEUR OF THE YEAR,” are non-existent, invalid and

unenforcesble;

. Fora dec.]ﬂmtlun that Plaintiff's use of the teuns “Bnirepreneur Magazma 5 2008

Entrbpraneur@ OF THE YEAR” md “Entreprmaur Magazine’s 2008 Fmerging
Entrapréneu:@ OF THE YEAR” in connection wifh ifs contest snd awards projram for
successful entrepreneurs is, vader federal law and state commeon lew: (g) & fair use; (bj a
nominative use; (c) non-infiinging; and/or (d) an otherwiss allowed vse of Defendants’
registered (and purported cominon law) “Entreprenéur of the Year™ mark.;

For Plaintiff's attorneys’ fees;

Far Pluintiffs cosls and disbursements in this action; and

For such other and firther equitable and legal relief ag the court sha]I find just and proper.,

Dated: May 30, 2008 . ALLEN MATICH\TE‘A LECK GAMBIB

§9EWEO1ED

MGHAELR.ADEE‘E/ Yad
Attormeys for Plaintiff
ENTREPRENEUR MEDIA, INC.

1%
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DEMAND FOR YORY TRIAT: .
Plaintiff hereby requésts o jury trial for ell issuey trieble by jury inclnding, but not limited
to, those issues and claims set forfh in any amended complaint or consulidated action. '

Dated: May 30, 2008

Attoriigys for Plaidtiff
ENTREPRENEUR MEDIA, INC,

ESENEIL/SD
~13-




EXHIBIT 6



X

B

U-S. DEPARTHEKRT OF COMBERCE —~ Pahefit and Trademark Office

b

TR REPLY REFER TO THE FOULOWIWG AWD THE FILIKG DATE:

SERIALNO. . 'APPLICANT l Papsr Fo.
787587579 ENTREPRENEURs TNC. I DRESS:
- MARK . oL ' P S j Commlssioner of
ENTREPRENEUR - - ' ' ;izgztf iﬂd
-mﬂr {8
| ADDRESS _ : ACTIONNO. | yisningten  pC
i HENRY BISSELL \ ‘ . o1 . 20231
. 4820 LA TIJERA BOULEVARD RO B _ |
LDS ANGELESs CALIFORNIA 90045 : ATE| The addrass of

07/70%/85 | 2ll correspondence
l nob contsining fee

peyments shounld

inelude Lhe word

" FORM PTO-1825 (2:84) LS. DERT. OF GOMM. PAT. & TMOFFIGE | ipoy 5.0

P

bttty

£lso furnish: (1) Serial number of application, (2) The marl, (3) Examining
Atbtorary's name and Law Offics numbar, (4) Meiling date of this astion, znd
(5) Applicant's neme (or applieant's attorney), telephone mumber and =zip
code. .

F PROPRR RESPONSE T0Q THIS OFFICE ACTION MUST BE RECETVED WITHIK & MOMTHS
FROM THE DATE DF THIS ACTION TN ORDER TO AVOID ABANLONHENT.

So*that 1 can,csnsider the registrability of Bhe mark {37 CFR Sentiun,/””
2.61(b); TMEP seetionz 1103.04 and 1105.02); pleasz submit sdvsritisemsat.

Two zpplications are pending for the registrztion of marks which so

ressmbls the mark in thig application as to bs likely, as usad in

conarction with tha goods (and/or sarvices); to causs cenfusion, or &n

csuse mistake, or bto decelve. Since the filing date of this appliecation iw
subs=zquent to the filing dates of the other pending applications, the

lather, if and when they mature into registrations, will be citad against

Ehis,apgiication. {ET CFR Section 2.83.) PFhotoocopies Ef the drauwings fronm
he pending applicphtlons,; Serizsl logp. _5321R79; /0706 she, gtitached -

. cw%“'ftﬁ\imwwm- = P OTEOR G ik B o p 72057

Condense the Tnternasionmel Class @ merchandiss elduse to reflect "Computadd

Programs for use in business gpplications® Clags &.

Ap respech Class 16, smend %o reflect the similar description in your Re gy
1,187,239, i.2., "hagazines, books and published reperts pevtaining to
business opportunities.,nm . . )

Par Rule 2.36, claim ownership also of Regs. 1,223,364; 1,150,023
15,167,258 1Ll Ffarmarly ovwned by Chage Hevel; Inc.

Registration is refused on

22 Principsl Reglstar becsuss the mark, whan




abpliad %o the gooos, 18 congidersd to
‘(Seetior 2(#)(1) of the Tredemark Act,
1207.)

finy mark i1s avzluated in =sscciabion or contasyt with thes identified
merchandise, 3, R. Callman, Uafsir Compatition, Trademarks & Moriopnliss,
112 Gee. 71.71 (3rd Ed.; 1566%), Is the absshee of any Sze. 2(F) priwa {scis
olaim of secondary meaning or acguired distinctiveness pursuant Lo Rule of
Practice 2.417, s=e Szc. 23 of fct (15 U.S.C. 1691}; Rule of Prachtice 2,87
28 3 possible reomedy. .

B.EB, - legal status asnd express sdmission of mere descripbivensss VIS-A-VIS
Entreprensur and R=sg. 1,787,239, in econjunctien with the prominent
disclaimer of Entrepresnsur in Reg. 1,223,364. Bee, Quaker Skate nNil
Refining Corporatien v. Qusker 011 Corporaticn, 172 USPQ 3671 (CCPA, 1972);
Glemor=we Praductd Corporatics v. Boyle-Midway, Tne., 108 USPQ 145 {bC, 5D,
BY; 1875); To re Texas Instruments, Inc., 193 USPQ &78, 679 (TTABR, 1976);
o re Amtel, Ine., 189 USPQ 58, 60 (TTAB 1875). &ppliocant's compuber
programs .and publicstlon preoductd highlight snd periain dirsctly o ths
ackivilbies and aspirations of the individual business entreprenaur.

[Nther than'apm indicated =bove] According to my Se=arch of the Oiiigg,/”
registration records, there iz no regisbtered mark which so resspd3gs bhe
applicant's mark, when appliad to ThHe gocds (or =zarvices), as to be likely
to caume confusion, or to ceuse mistzke, or to deosive., ({15 U.2.C.
1052{d); THMEP s=otion 171105.07.)

CIG:eme?3
Aitorney
IIL
9550
KYEYIE]
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FILED
CLERK, U.8. DISTRICT COURT

DAVID P. FRANKEL
ROSEMARY ROSSO
MAMIE KRESSES
THEODORE H. HOPPOCK
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CHRISTINE J. LEE

L DISTRICT OF CAUFORHIA
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COPRY

DAVID K. KOEHLER
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Federal Trade Comumission
600 Pennsylvania Ave,, N.W., Rm, NJ-3212
Washingtion, D.C. 20580

Tel: (202) 326-2812,2174, 2070, 3087 2095
Fax: (202) 326- 3250

KENNETH H. ABBE (Local Counsel)
California Bar # 172416

Federal Trade Commission

10877 Wilshire Boulevard, Suite 700
Los Angeles, CA 90024

Tel: (310) 874-4318

Fax: (310) 824-4380

Attorneys for Plaintiff,
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Plaintiff, the Federal Trade Commission (“FTC” or “Commission™) filed a
Complaim and Second Corrected First Amended Complaint for permanent
injunction and other relief against A. Glenn Braswell, JOL Management Co., G.B.
Data Systems, Inc., Gero Vita International, Inc., Theraceuticals, Inc., Halsey
Holdings L1.C, Health Quest Publications, Inc., G.B. Data Systems, Inc (Canada),
Ron Tepper, Renald M. Lawrence, M.D., Ph.D., Hans Kugler. Ph.D., and Chase
Revel a/k/a Marcus Welbourne, John Welbum, James Welbum, Martin Wellner,
John Megenhom, and John Burke, pursuant 1o Section 13(b) of the Federal Trade
Commission Act (“FTC Act™), 15 U.5.C. § 53(b). Defendfanl Chase Revel denies
the allegations in the Complaint, except jurisdictional facts, and disputes the legal
basis for the relief requested, but is willing 1o apree to the entry of the following
Settlement Agreement and Final Order, without adjudication of any issues of fe;ct
or‘law and withoul Defendant Revel admitting liability fdr any of the matters
alleged in the Comia}aint.

The Commission and Defendant Reve] have stipulated to the entry of the
following Settlement Agreement and Final Order in settlement of the
Commission's Complaint against Defendant Revel. The Court, being advised in
the premises, finds:

FINDINGS
1. This Court has jurisdiction over the suiaject matter of this case and
‘jurisdiction over the parties in this case. Venue in the Central District
of California is proper.

2. The Complaint states a claim upon which relief can be granted. The

Commission has the authority to seek the relief it has requested, |

3. The activities of Defendant Revel are or were in or affecting

comﬁlerce, as defined in 15US.C. § 44.
4.  The parties waive all rights to seek judicial review or otherwise

challenge or contest the validity of this Setflement Agreement and

Page 2 of 29
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10.

Final Orde.r. Defendant Revel also wajves any claims that he may
have held uﬂd:er the Equal Access 1o Justice Act, 28 11.5.C. § 241 2,
concerning the prosecution of this action to the date of this Settlement
Agreement and Final Order.

Each party shall bear its own costs and attorneys’ fees.

Entry of this Settlement Agreement and Final Order is in the public
interest. '

Pursuant to Federal Rule of Civil Procedure 65(d), the provisions of
this Settlement Agreement and Final Order are binding upon
Defendant Revel, and any agents, servants, employees and all other
pErsons or entities in active concert or participation with him, who
receive acrual motice of this Setlement Agreement and Final Order by
personal s-ervice or otherwise. .

This Settiement Agreement and Final Order resolves all claims that
arose prior"to the date of entry of this Settlement Agreement and Final
Order against Defendant Revel with respect to any allegation that
such Defendant violated the Federal Trade Commission Act and the
regulations promulgated thereunder with respect to the advertising of
dietary supplements marketed by the Defendants in this action. The
Settlernent Agreement and Final Order does not resolve any claims
against any other Defendant in this action.

This is a final Settlement Agreement and Final Order with respect io
Defendant Revel. '

Defendant’s stipulation is for settlement purposes only; does not
constitute an admission of facts (other than junsdictional facts) or
violations of law as alleged in the Second Corrected First Amended
Complaint and in fact Defendant Revel denies same; and may not be

used against Defendant Revel in any other proceeding, except in such

Page 3 of 20
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11,

12,

proceedings as may be necessary to enforce the provisions of this

1

Settlement A.grcemem and Final Order.

This Settlement Agreement and Final Order was drafied jointly by

Plaintiff and Defendant Revel and reflects the negotiated agreement
among the parties.

The paragyaphs of this Settlement Agreément and Final Order shall be
read as the necessary requirements for compliance and not
alternatives for compliance and no paragraph serves to modify

another paragraph vnless expressly so stated.
DEFINITIONS

For purposes of this Settlement Agreement and Final Order, the following
definitions shall apply:

1.

Unless otherwise specified, “Defendant” shall mean Cinase Revel
a/k/a John Leonard Burke. For purposes of this Settlement
Agreemeni’and Final Order, “Defendant” shall also mean Marcus
Welboume, John Welbum, James Welbum, Martin Wellner, and John
Megenhorn to the extent Chase Revel a/k/a John Leonard Burke used
such names as pen names in advertisements he drafted for any foxmﬂ‘/
defendant in this action,

“Competent and reliable scientific evidence” shall mean tests,
analyses, research, studies, or other evidence based on the expertise
of professionals in the relevant area, that has been conducted and
evaluated in an objective manner by persons qualified to do 50,-using
procedures generally accepted in the relevant field to yield accurate
and reliable results.

“Food,” “drug,” and "device” shall mean “food,” “drug,” and
“device” as defined in Section 15 of the FTC Act, 15 U.S.C. § 55.

Page 4 of 29
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4.  “Covered product or service™ shall mean any food, drug, device, or
dietary supplement, whether sold individually or as part of a program,
or any health-related service.

5.  “Commerce” shall mean “commerce” as defined in Section 4 of the

Federal Trade Commission Act, 15U.S.C. § 44.

6.  “Endorsement” shall mean “endorsement” as defined in 16 C.F.R. §
255.0(b).
7. “Clear(ly) and prominent(ly)” shall mean as follows:

a.  Inan advertisement communicated through an electronic
medium (such as television, video, radio, and interactive media
including the Internet and online services), the disclosure shall
be presented in either the audio or video portions of the
advertisemeni. Audio disclosures shall be deliveredin a
volume and cadence sufficient for an ordinary consumer to hear
and comprehend it. Video disclosures shall be of a size and
shade, and shall appear on the screen for a duration, sufficient
for an ordinary consumer to read and comprehend it. In .

addition to the foregoing, in interactive media the disclosure
shall also be unavoidable and shall be presented prior to the
consurner incurring any financial obligation.

b.  Ina print advestisement, promotional materia;l, or instructional
manual, the disclosure shall be in a type size and location
sufficiently noticeable for an ordinary consumer to read and
comprehend it, in print that contrasts with the background in
which it appears.

Nothing contrary to, inconsistent with, or in mitigation of the disclosure

shall be used in any advertisement or on any label.

Page 5 of 20
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CONDUCT PROHIBITIONS AND REQUIRED DISCLOSURES
Representations Regarding Respiratory Products '
L.

IT 1S HEREBY ORDERED that Defendant Revel, directly or through any
corporation, parinership, subsidiary, division, trade name, or other device, and his
agents, representatives, employees, and all persons or entities in active concerl or
participation with him who receive actual notice of this Settement Agreement and
Final Order, by personal service or otherwise, in connection with the
manufacturing, Jabeling, advertising, promotion, offering for sale, sale, or
distribution of Lung Support Formula, or any other respiratory product, are hereby
permanently restrained and enjoined from making any representaltion, in any
manner, expressly or by implication, including through the use of trade names or
endorsements, that such product:

A.  Cures or treats lung diseases or respiratory problems, including
allergies, ésthma, colds, influenza, bronchitis, sinus problems, chest
congestion, emphysema, smoking damage, or shortness of breath;

B.  Reverses existing lung damage in persons with emphysema or
significantly improves their breathing;

C.  Prevents breathing problems for persons who do not have existing
Tespiratory problems; or .

D.  Isclinically proven to eliminate or cure allergies related to respiratory
problems, asthima, colds, influenza, bronchitis, sinns problems, chest
congestion, emphyseina, 'smoking damage, or shortness of breath;

unless the representation is true; non-miisleading, and, at the time it is made, -
Defendant possesses and relies upon competent and reliable scientific evidence

that substantiates the representation.

Page 6 of 29
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Representations Regarding Diabetes and Blood Sugar Products
1.
1T 1S FURTHER ORDERED that Defendant Revel, directly or through
any corporation, partnership, subsidiary, division, trade name, or other device, and
his agents, Tepresentatives, employees, and all persons or entities in active concert
or participation with him who receive actual notice of this Settlement Agreement
and Final Order, by personal service or otherwise, in connection with the
manufacturing, labeling, advertising, promotion, offering for sale, sale, or
distribution of AntiBetic Pancreas Tonic or any other diabetes or blood sugar
product, are hereby permanently restrained and enjoined from making any

Tepresentation in any manner, expressly or by implication, incloding through the

use of trade names or endorsements, that such product:

A.  Can cure Type I or Type Il diabetes;

B.  Isan effective or superior aItematjye to insulin or other diabetes
medications for the treatment of Type I or Type 1I diabetes;

C.  Lowers blood sugar levels in persons with diabetes or regenerates or
repairs the pancreatic beta cells that produce insulin; or

D.  Isclinically proven to lower blood sugar levels in persons with
diabetes or to regenerate or repair the pancreatic beta cells that

produce insulin;
unless the representation is true, non-misleading, and, at the time it is made, *
Defendant possesses and relies upon competent and reliable-scientific evidence
that substantiates the representation. -
' Representations Regarding Anti-Aging Products
118

IT 1S FURTHER ORDERED that Defendant Revel, directly or throngh

any corporation, partnership, subsidiary, division, trade name, or other device, and

his agents, representatives, employees, and all persons or entities in active concert

Page 7 of 29
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or participation with him who receive actual notice of this Settlement Agreement
and Final Order, by personal service or otherwise, In connection with the
manufacturing, labeling, advertising, promotion, offering for sale, sale, or
distribution of Gero Vita G.H.3 or any other anti-aging product, are hereby
permanently restrained and enjoined from making any representation in any.
manner, expressly or by implication, including through the nse of trade names or
endorsements, that such product

A.  Prevents ar reverses age-elated memory loss, dementia, or

Alzheimer's disease;
B.  Enables persons 1o live longer; or
C. s clinically proven to prevent or reverse age-related memory loss,
dementia, or Alzheimer's disease;
unless the representation is true, non-misleading, and, at the time jt is made,
Defendant possesses and relies upon competent and reliable scientific evidence
that substantiates the representation.
Representations Regarding Covered Products and Services
V.

IT 1S FURTHER ORDERED that Defendant Revel, directly or through
any corporation, partnership, subsidiary, division, trade name, or other device, and
his agents, servants, employees, and all persons or entities in active concert or
participation with him who receive actual notice of this Setflement Agreement and
Final Order, by personal service or otherwise, in connection with the

manufacturing, labeling, advertising, promotion, offering for sale, sale, or

distribution-of any covered product or service are hereby permanently restrained .. |

and enjoined from misrepresenting that any product or treatment has been tested

by scientists, Tesearchers, of other medical professionals and found to be effective,
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V.

IT 1S FURTHER ORDERED that Defendant Revel, directly or through
any corporation, partnership, subsidiary, division, trade name, or other device, and
his agents, servants, employees and all persons or entities in active concert or
participation with him who receive actual notice of this Settlement Agreement and
¥inal Order, by personal service or otherwise, in connection with the
manufacturing, labeling, advertising, promolion, offering for sale, sale, or
distribution of any covered product or service are hereby permanently resirained
and enjoined from making any representation in any manmner, expressly or by

implication, including through the vse of trade names or endorsements, about the

product unless the claim is true, non-misleading, and, at the time jt is made,
Defendant possesses and relies Upon competent and reliable scientific evidence
that substantiates the representation.
Representations Regarding Tests or Studies
VI,

IT1S FURTHER ORDERED that Defendant Revel, direcily or through .
any corporation, partnership, subsidiary, division, trade name, or other device, and
his agents, servants, employees and all persons or entities in aclive concert or
participation with him who recejve actual notice of this Settlement Agreement and
Final Order, by personal service or otherwise, in connection with the
manufacturing, labeling, advertising, promotion, offering for sale, sale, or
distribution of any covered product or service, are hereby permanently rest:ramed
and enjoined from misrepresenting, in any manner, expressly or by Jmphcancn,

the existerice, contents, validity, results, conclusions, or interpretations of any test
or study.
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Advertising Formats
Vil
IT IS FURTHER ORDERED that Defendant Revel, directly or through
any corporation, partnership, subsidiary, division, trade name, or other device, and
his agents, servants, employees and all persons or entities in active concert or
participation with him who receive actual notice of this Settlement Agreement and
Final Order, by personal service or otherwise, in connection with the
manufacturing, labeling, advertising, promotion, offering for sale, sale, or
distribution of any covered product or service, are hereby permanently restrained
and enjoined from misrepresenting, in any manner, express]y. or by implication,
that:
A.  The product or service has been independently reviewed or evaluated:
or
B.  Any advertisement for the produet or service is not a paid
advertiserment,
Use of Endorsements
VIIL |
IT IS FURTHER ORDERED that Defendant Revel, directly or through
any corporation, partnership, subsidiary, division, trade name, or other device, and
his agerits, servants, employees and all persons or entities in active concert or .
p.anicipation with him who receive actual notice of this Settlement Agreement and
Final Order, by personal service or otherwise, in connection with the
distribution of any covered product or service, are hereby permanently restrained. .
and enjoined from representing, in any manner, expressly or by implication, that,
consistent with 16 C.F.R. 255, such product or service has been endorsed by any

person, organization or group that is an expert with respect to the endorsement

Page 10 of 29
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message unless:

A.  The endorser is an existing person, organization, or group whose
qualifications give it the expertise that the endorser is represented as
having with respect to the endorsement; and

B.  The endorsement is substantiated by an objective and valid evaluation
or test nsing procedures generally accepted by experts in the relevant
science or profession 1o yield accurate and reliable results,

IX.

1T 15 FURTHER ORDERED that Defendant Revel, directly or throngh
any corporation, partnership, subsidiary, division, trade name, or other device, and
his agents, servants, employees and all persons or entities in active concent or
participation with him who receive actual notice of this Sen}ement.Agreemem and
Final Order, by personal service or otherwise, in connection with the
manufacturing, labeling, advertising, promotion, offering for sale, sale, or
distribution of any covered product or service, are hereby permanently restrained
and enjoined from:

A.  Misrepresenting that any endorser of the product or service is not
affiliated with or is independent from the individual or entity
manufacturing, labeling, advertising, promoting, offering for sale,
selling, or distributing the product or service; and .

'B. Fai]jlig to disclose, clearly and prominently, any material connection,
where one exists, between the individual or entity manufacturing,
labeling, advertising, promoting, offering for sale, selling, or
distributing the product and any endorser of the product or service.
For purposes of this Paragraph, a “material connection” shall mean
any relationship that may materially affect the weight or credibility of
the endorsement, including, but not limited to: where the endorser

has any direct or indirect ownership interest in any business
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Defendant owns or controls or its subsidiaries or affiliates, or receives
B Toyaity or percentage of sales of the endorsed product; or the
endorser is an employee, agent, representative, officer, direstor, or
shareholder of any business Defendant owns or controls orits -
subsidiaries or affiliates.
BOND REQUIREMENT FOR CHASE REVEL
X

IT IS FURTHER ORDERED that:

A.  Defendant Revel, whether directly, or in concert with others, or
through any business, entity, corporation, subsidiary, division or other
device, in which he has a direct or indirect ownership interest or
controlling interest, or for whi.éh he holds a managerial post or serves
as an officer, director, consultant, or employee is hereby permanently
enjoined and restrained from participating or assisting others in any
manner whatsoever, directly or in concert with others, individually or
through any business entity or device, in the advertising, promotion,
offering for sale, sale, or distribution of any food, drug, dietary
supplement, device, or any health-related service for human use or
consumption (“Bond Covered Activity™) unless he first obtains a
surety bond in the principal sum of One Million Dollars ($1,000,000).

“ 1. For purposes of this Paragraph, “assisting others” shall mean
o knowingly providing any of the following services to any
person or entity: ' S . -

a,  -performing-customer-service functions for any person or
entity, including, but-not limited to, outbound or inbound
telemarketing, upselling, cross-selling, handling ..

- customer complaints, refund processing, web design and

marketing, continuity program development or
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implementation. or d}esignin g OT preparing or assisting in
the preparation of product labeling or packaging;

b, formwlating or providing, or arranging for the
formulation or provision of, any sales script or any other
advertising or marketing material for any person or
entity;

¢.  leasing, renting, selling, or servicing customer lists, or

d.  performing advertising or marketing services or

consulting services of any kind for any person or entity.

B.  The terms and conditions of the bond required by Subparagraph A

hereof shall be as follows:

1.

The bond shall be conditioned upon compliance with the
provisions of this Settlement Agreement and F]:I]BI Order and
with Sections 5(a) and 12 of the FTC Act, 15 U.S.C. §§ 45 (a)
and 52;

The bond shall be continuous and remain in force and effect as
long as Defendant Revel engages in any Bond Covered
Activity, and for at least three (3) years after he has ceased tp
engage in any Bond Covered Activity. .

The bond shall cite this Settlement Apreement and Final Order
as the basis of the bond, and shall provide surety thereunder to
consumers against financial loss resulting from any vm]anon of
the provisions of this Settlement Agreement and Final O;der, or
Sections 5(a) or 12 of the FTC Act, 15:U.5.C. §§ 45(a) and 52,
The bond required by this section shall be issued by a silrety
company that: ‘

a.  Isadmitted to do business in each of the states in which

Defendant Revel conducts business; and
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b.  Holds a Federal Certificate of Authority As Acceptable
Surety on Federal Bond and Reinsuring;
The bond shall be in favor of the Commission for the benefit of
any consumer or consumers injured as a result of any violation
of the provisions of this Setlement Agreement and Final Order
or of Sections 5(a) or 12 of the FTC Act, 15 U.5.C. §§ 45(a)
and 52, related to a Bond Covered Activity;
The bond required pursuant to this Paragraph is in addition to
and not in lieu of any other bond required by federal, state or
local law. The bond requirements of this Settlement
Agreement and Final Order shall not be construed to limit or
preempt the regulatory powers of any other federal, state or
local gévemmenta] agency or authority;
At least ten (10) days before commencing any Bond Covered
Activity, Defendant Reve] shall provide a copy of any bond
reguired by this section to the Associate Director for
Enforcement at the Federal Trade Commission by overnight .
courier; and
Defendant Revel, directly or throngh any other persons acting
in concert or participation with himn or under his authority,
supervision or control shall not disclose the existence of any
surety bond required by this Settlement Agreement and Final

Order to any consurmer or prospective customer without .

- simultaneously making the following disclosure: “THIS

BOND 1S REQUIRED BY THE FEDERAL TRADE .
COMMISSION IN SETTLEMENT OF CHARGES THAT
CHASE REVEL USED DECEPTIVE CLAIMS TO
PROMOTE AND SELL DIETARY SUPPLEMENTS.”
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Such disclosure shall be made clearly and prominently, and in

close proximity 1o any statement disclosing the existence of the

bond.
In lien of the bond required by Subparagraph A hereof, Defendant
Revel may place the sum of the amount of the bond in cash or by an
irrevocable letter of credit issued by an accredited United States bank,
in an escrow account to be held by a sujtable escrow agent to be
selected by the Commission, or its representative. Defendant Revel
shall pay the costs associated with the creation, funding, operation,
and administration of the escrow account. The letter of credit shall be
subject to all of the terms and conditions of the bond required by
Section B (1)-(3) and (5)-(8) hereof. The escrow agreement shall
provide that the escrow agent, within thirty (30) days following
receipt of notice that a final judgment or an order of the Commission
against Defendant Revel for consumer redress or disgorgement in an
action brought under the provisions of the Federal Trade Commission
Act has been entered and the time for all appeals is exhausted, or, in
the case of an order of the Federal Trade Comsmission, has become
final and the time for all appeals is exhausted, finding that he has
violated the terms of this Settlement Agreement and Final Order or
the provisions of the Federal Trade Commission Act, and determinin g
the amount of consumer redress or disgorgement to be paid, shall pay
to the Commission 56 much of the funds of the escrow acconnt as
does not exceed the amount of consumer redress or disgorgement
ordered, and which remains unsatisfied at the time notice is provided
to the escrow agent, provided that, if Defendant Revel has agreed to
the entry of a court order or an order of the Commission, a specific

Tinding that Defendant Revel has violated the terms of this Settlement
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Agreement and Final Order or the provisions of the Federal Trade
Commission shall not be necessary. A copy of the notice provided
for herein shall be mailed via overnight 10 Defendant Revel at his last
known address, with a copy to counsel of record herein.
FDA APPROVED CLAIMS
XI.

1T 1S FURTHER ORDERED that:

A

A.

Except as provided in Paragraph X, nothing in this Settlement
Agreement and Final Order shall prohibit Defendant Revel from
making any representation for any drug that is permitted in labeling
fgr such drug under any ientative final or final standard promulgated
by the Food and Drug Administration, or under any new dmg
application approved by the Food and Drﬁg Administration; and
Except as provided in Paragraph X, nothing in this Settlement
Agreement.and Final Order shall prohibit Defendant Revel from
making any representation for any product that is specifically
permitted in labeling for such product by regulations promulgated
under the laws of the United States of America.

MONETARY RELIEF

XIL.

IT IS FURTHER ORDERED that;
Defendant Revel shall pay to the Commission the sum of Twenty-
Seven Thousand Five Hundred Dollars ($27,500) in the following

manner;

1. " Defendant has placed the sum of Twenty-Seven Thousand Five

Hundred Dollars ($27,500) into a trust account at the law firm
of Defendant’s Counsel, Kirkpatrick & Lockhart Nicholson
Graham LLP, which shall be held by Defendant’s counse] in
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such trust account and transferred within five (5) business days
after entry of this Settlement Agreement and Final Order, by
electronic funds transfer into an account to be designated by
the Commission in accord with directions provided by the

1

Commission.

2. Allfunds paid pursnant to this Setflement Agreement and Final
Order shall be deposited into a fund administered by the
Commission or its agent to be used for equitable relief,
including but not limited to consumer redress and any attendant
expenses Jor the administration of such equitable relief, In the
event that direct redress to consumers is whally or partially
mmpracticable or funds remain afier redress is completed, the
Commission may apply any remaining funds for such other
equi'tab]e relief (including consumer information remedies) as
it determines to be reasonably related 1o the Defendant’s
practices alleged in the complaint. Any funds not nsed for such
equitable relief shall be deposited to the United States Treasurj(
as disgorgement. Defendant shall have no right to challenge
the Commission’s choice of remedies under this Paragraph.
Defendant shall have no right to contest the manner of
distribution chosen by the Commission.

3.  The monetary relief paid herein is deemed to be restitution or
disgorgement and no portion of any payments herein shai]- be
deemed a payment of any fine, penalty, or punitive asse:ssment.

4.  Inaccordance with 31 U.S.C. § 7701, Defendant is hereby
required, unless he has done so already, to furnish to the-
Commission his taxpayer identifying numbers and/or social

security numbers, which may be used solely for purposes of
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collecting and reporting on any delinguent amount arising ou
of Defendant’s relationship with the government,

5. Defendant felinquishes all dominion, control, and title to the
funds paid into the account established pursuant to this
Settlement Agreement and Final Order, and all legal and
equitable title 10 the funds shall vest in the Treasurer of the
United States unless and until such funds are disbursed to
consumess. Defendant shall make no claim to or demand for
the retum of the funds, directly or indirectly, through counse]
or otherwise; and in the event of bankrupicy of the Defendant,
Defendant acknowledges that the funds are not part of the
debtor’s estate, nor does the estate have any claim or interest
therein.

Proceedings instituted under this Paragraph are in addition to, and not

in lien of, any other civil or criminal remedies that may be provided

by law, including any other proceedings the Commission may initiate
to enforce this Setilement Agreement and Final Order.

Defendant agrees that, if he fails to timely and completely fuifill the

payment obligations set forth in this Final Settlement Agreement and

Final Order, the facis as alleged in the Complaint filed in this matter

shall be taken as true in any snbsequent litigation filed by the

Commission to enforce its rights pursnant to this Settlement

.- Agreement and Final Order, including but not limited 10, a

* nondischargeability complaint in any-bankruptcy case.

Right to Reopen
XIil.

IT IS FURTHER ORDERED that:

The Commission’s agreement 1o this Setilement Agreement and Final
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Order is expressly premised upon Defendant’s financial condition as
represented by Defendant Revel or his counsel in submissions made
to the Commission, to wit;

1. the swom financial disclosures dated January 9, 2006, and the
attached asset/liability Spreadsheét, bank statements, and boat
survey; and

2. the Verification of Financial Information, executed and dated
December 12, 2005.

These financial statements and supporting documents contain

material information upon which the Commission relied in

negotiating and agreeing to the lerms of this Settlement Agreement
and Final Order.

If, upon written motion by the Comrmission, a Court should determine

that Defendant Revel made a material misrepresentation or omitted

material information concering his financial condition 1o the

Commission, then the Court shall enter judgment for disgorgement

against Defendant Revel in favor of the Commission, in the amount.

of One Million Dollars ($1,000,000), which amount shall become
immediately due and payable by Defendant Revel, and interest
compuied at the rate prescribed under 28 U.S.C. § 1961, as amended,
shall immediately begin to accrue on the unpaid balance; provided,
however, that in all other respects this Settlement Agreement and

Final Order shall remain in full force and effect unless otherwise '

ordered by the Court; and, provided further, that proceedings

instituted under this provision would be in addition to, and not in lieu
of, any other civil or criminal remedies as may be provided by law,
including but not limited to contempt proceedings, or any other

proceedings that the Commission or the United States may initiate to
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enforce this Settlement Agreement and Final Order. For purposes of
this Paragraph, and any subsequent proceedings to enforce payment,
including but not limited to a non-dischargeability complaint filed in
a bankruptcy proceeding, Defendant Revel agrees: (1) not to contest
any of the allegations in the Commission’s Complaint and (2) to
accept service of any writien motion throngh Plaintiff's mailing such
motion to Defendant's counsel of record herein or such substitute
counsel as Defendant may advise Plaintiff.

COMPLIANCE REQUIREMENTS

Employees’ Compliance with Order

XIv.

1T 1S FURTHER ORDERED that Defendant Revel, directly or through

any corporation, partnership, subsidiary, division, trade name, or other device,

shall:

A

Take reasonable steps sufficient to monitor and ensure that all
employees and agents whom he supervises, manages, or controls, and
who are engaged in sales, marketing, advertising, promotion, or other
customer service or policy functions comply with Parts I through IX
of this Settlement Agreement and Final Order. Such steps shall
inclnde adequate monitoring of all advertisements, promotions, sales
presentations, and other oral and written communication with
customers regarding such products or services. Defendant Revel, at a
minimusmn, shall:
1. Conduct periodic monitoring of representations concemin:g.any
product or service made by such persons engaged in sales or
other customer service functions, including any represeﬁtaﬁons

made orally or through electronic communications;

2. Conduct periodic monitoring of representations made by such
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persons in advertising for the product or service;

3. Maintain a procedure for receiving. mainiaining, and
responding to consumer complaints; and
4. Maintain a procedure for taking action against any employee or

agent who engages in any conduct prohibited by Paragraphs 1

through IX of this Settlement Agreement and Final Order,

including, but not limited to, warning each stich employee or
agent upon the first instance of non-compliance and
termination, as specified below in Subparagraph B of this

Paragraph.

B.  Subject to limitations imposed by federal and state employment Jaws,
terminate the employment of any employee or agent who engages in
any conduct prohibited by Paris 1 through IX of this Setlement
Agreement and Final Order once Defendant Revel knows or should

‘know that such person is or has been engaged in such conduet afier
having been wamed of a previous instance of non-compliance.
Compliance Reporting
XV.
IT 1S FURTHER ORDERED that, in order that compliance with the
provisions of this Settlement Agreement and Final Order may be monitored: .
A. " Foraperiod of five (5) years from the date of-entry of this Settlerment
' Agreement and Final Order, Defendant Revel; B
- 1. Shall notify the Commission of the following;
a-  Any changes in residerice(s), mailing address{es), apd
telephone number(s) of the Defendant, within ten (10)

-

days of the date of such change;
b.  Any changes in Defendant’s employment status
' (including self-employment), and any change in
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]

SCANY



L L W

o e, =~ v Ln

10

11

13
14
15
16
17
18
19
20
21
22

21 | -
24

25
26

28

——

Case 2:03-cv-03700-DT-PJW  Document 761 Filed 01/19/2006 Page 22 of 29

Defendant’s ownership of any business entity engaged in
the manufacmﬁng, labeling, advertising, promotion,
offering for sale, sale, or distribution of a covered
product or service, within ten (10) days of such change.
Such notice shall include the name and address of each
such busimess engaged in the manufacturing, labeling,
advertising, promotion. offering for sale, sale, or
distribution of a covered product or service that the
Defendant 1s affiliated with, employed by, creates or
forms, or performs services for; a statement of the nature
of the business; and a stalement of 1the Defendant’s
duties and responsibilities in connection with the
business or employment; and

Any changes in the Defendant’s name or Defendant’s use |

of any additional name(s); and

Shall notify the Commission of any proposed change in
corporate structure of any business entity that Defendant Revel
directly or indirectly controls, or has an ownership interest in,
that may affect cc‘:mp]iance obligations arising under this
Settlement Agreement and Final Order, including but not :
limited to a dissolution, assignment, sale, merger, or other
action that would result in the emergence of a successor
corporation; the creation or dissolution of a subsidiary, p-a;ent,
or affiliate that engages in any acts or practices subject to this
Settlement Agreement and Final Order; the filing of a
bankruptcy petition; or a change in the corporate name or
address, at least thirty (30) days prior to such change, provided

that, with respect to any proposed change in the corporation
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about which Defendant Revel Jeams less than thirty (30) days
prior to the date such action is to take place, Defendant Revel
shall notify the Commission as soon as is practicable after

obtaining such knowledge.

B.  Sixty (60) days after the date of entry of this Settlement Agreement

and Final Order, Defendant Revel shall provide a written report to the

Commission, sworn to under penalty of perjury, setting forth in detail

the manner and form in which he has complied and is complying with

the terms of this Settlement Agreement and Final Order, This report

shall include, but not be limited to:

1.

The then-corrent residence addresses, mailing addresses, and
telephone numbers ;Jf Defendant Revel;

The then-current employment and business addresses and
telephone nurbers of Defendant Revel, a description of the
business activities of each such employer or business, and the
title and responsibilities of the Defendant, for each such
employer or business;

The full name, address, telephone number, and state of
mcorporation of each corporation for which Defendant Revel is
an officer or director or in which he holds more than five (5)
percent of the shares ofthe corporation;

A copy of each acknowledgment of receipt of this Settlement
Agreement and Final Order obtained by Defendant Revel
pursuant to Paragraph XVIII.C,;

and

Any other changes required to be reported under Subparagraph
A of this Section.

For purposes of this Paragraph, “employment” includes the
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performance of services as an employee, consultant, or independent
contractor; and “employers” include any individual or entity for
whom Defendant Revel performs services as an employee, consuliant,
or independent contractor.

For purposes of this Settlement Agreement and Final Order,
Defendant Revel shall, unless otherwise directed by the
Commission’s authorized representatives, mail all written
notifications to the Commission to:

Associate Director for Enforcement

Federal Trade Cormmission

600 Pennsylvania Avenue, N.W., Rm. NJ2122
Washington, D.C. 20580

Re: FTC v, Brasweli et al., No. CV 03-3700-DT (PTWx)

For purposes of the compliance reporting required by this Paragraph,
the Commission is authorized o communicate in writing directly with
Defendant Revel, with a copy to Defendant’s counsel of record
herein, or such substitute counsel as Defendant may advise Plaintiff.
Defendant shall be given the opportunity to have counsel present for
any oral communications.

Compliance Monitoring

XVI.

FURTHER ORDERED that, for the purpose of monitoring and

investigating compliance with any provision of this Settlement Agreement and

Final Order,
A.

Within ten (10) days, or such longer period as may be reasonable but
not to exceed thirty (30) days, of receipt of written notice from a
representative of the Comimission, Defendant Revel shall submit
additional written eports, swom to under penalty of perjury; produce

documents for inspection and copying; appear for deposition; and/or
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provide entry during normal business hours 10 any business location

in Defendant Revel's possession or direct or indirect control 1o

inspect the business operation;

In addition, the Commission is authorized to monilor compliance with

this Settlement Agreement and Final Order by all other lawful means,

including but not limited to the following:

1. obtaiming discovery from any person, without further leave of
court, using the procedures prescribed by Fed. R. Civ. P. 30,
31, 33, 34, 36, and 45; )

2.  posing as consumers or suppliers to Defendant Reve],
employees of Defendant Revel, or any other entity managed or
controlled in whole or in parl by Defendant Reve] without the
necessity of identification or prior notice; and

Defendant Revel shall permit representatives of the Commission to

Interview any employer, consultant, independeﬁt contractor,

representative (except Defendant’s legal counsel), agent, or employee

who has agreed 1o such an interview, relating in any way to any
conduct subject to this Settlement Agreement and Final Order. The

person interviewed may have counsel present.

Provided, however, that nothing in this Settlement Agreement and Final
Order shall limit the Commission’s lawful use of compulsory process, pursuant to
Sections 9 and 20 of the FTC Act, 15 U.5.C. §§ 49, 57b-1, to obtain any
documentary material, tangible things, testimony, or information relevant 1o unfair
or deceptive acts or practices in or affecting commerce (within the meaning of 15
U.S.C. § 45(a)(1)).

RECORD EEEPING PROVISIONS
XVIL

IT IS FURTHER ORDERED that, for a period of five (5) years from the
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date of entry of this Settlement Agreement and Final Order. Defendant Revel and

his agents, employees, officers, corporations, successors, and assi gns, and those

persons in active concert or participation with them who receive actual notice of

this Settlement Agreement and Final Order by personal service or otherwise, is

-hereby restrained and enjoined from failing to continue to create and retain the,

following records:

A.

Accounting records that reflect the cost of any goods or services sold,
revenues generated, and disbursemnent of such revenues;

Personnel records accurately reflecting: the name, address, and
telephone number of each person employed in any capacity by such
business, including as an independent contractor; that person’s job
title or position; the date upon which the person commenced work:
and the date and reason for the person’s termination, if applicable;
Customer files containing the names, addresses, telephone numbers,
dollar aymounts paid, quantity of items or services purchased, and
description of items or services purchased, to the extent such
nformation is obtained in the crdinary course of business;
Complaints and refund requests (whether recejved directly, indirectly,
or though any third party) and all records showing any responses to
those complaints or requests;

Copies of all advertisements, promotional materials, sales scn'pté,

training materials, or other marketing materials utilized in the

- advertising, marketing, promotion, offering for sale, distribution or

sale of any covered product or service; )
All materials that were relied upon in making any representations
contained in the materials identified in Subparagraph E above,
including all documents evideneing or referring to the accuracy of

any claim therein or to the efficacy of any covered product or service,

Page 26 of 29
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including, but not limited to, all tests, reports, studies,
demonstrations, as well as all evidence in Defendant Revel’s
possession that confirms, contradicts, qualifies, or calls into question
the accuracy of such claims regarding the efficacy of such covered
product or service;
Records accurately reflecting the name, address, and telephone
number of each manufacturer or laboratory engaged in the
development or creation of any testing obtained for the purpose of
advertising, marketing, promoting, offering for sale, distributing, or
selling any product; and
All records and documents necessary to demonstrate full compliance
with each provision of this Settlement A greement and Final Order,
including but not limited to, copies of acknowledgments of ;eceipt of
this Settlement Agreement and Final Order and all reports submitted
to the FTC pursuant 1o this Settlement Agreement and Final Order.

DISTRIBUTION OF ORDER

XVill.

IT1S FURTHER ORDERED that, for a period of five (5) years from the
date of entry of this Settlement Agreement and Final Order, Defendant Reve] shall

deliver copies of the Settlement Agreement and Final Order as directed below:

A.

Defendant Revel as Control Person: For any business engaged in

the advertising, promotion, marketing, offering for sale, or sale of any .

food, drug, dietary supplement, device, or any health-related service
that Defendant Revel controls, directly or indirectly, or in which such
Defendant has a majority ownership interest, Defendant Revel must
deliver a copy of this Seitlement Agreement and Final Order toall
principals, officers, directors, and managers of that business. For

current personnel, delivery shall be within five (5) days of service of

Page 27 of 29
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this Setilement Agreement and Final Order upon Defendant Revel.
For new personnel, delivery shall occor prior to them assunung their
posilion or responsibilities.

B.  Defendant Revel as Employee or Non-Control Person: For any
business engaged in the advertising, promotion, marketing, offering
for sale, or sale of any Bond Covered Activity where Defendant
Reve] is not a controlling person of a business but otherwise engages
in conduct related to the subject matter of this Settlement Agreement
and Final Order either as an employee, consulianl, contraclor, or
agent, Defendant Revel must deliver a copy of this Settlement
Agreement and Final Order 10 the chief executive officer or highest
executive manager of the business; to the Chairman of the Board of
Directors or head of a comparable executive governing committee;
and to such supervisors and managers involved in advertising,
promotion, or markeling activities with whom, or for whom,
Defendant Revel works, before engaging in such conduct.

C.  Defendant Revel must secure a signed and dated statement
acknowledging receipt of the Seftlement Agreement and Final Order,
within thirty (30) days of delivery, from all persons receiving a copy
of the Settlement Agreement and Final Order pursuant 1o this Part,

ACKNOWLEDGMENT OF RECEIPT OF ORDER
XIX.
IT1S FURTHER ORDERED that Defendant Revel, within five (5)-
business days of receipt of this Settlement Agreement and Final Order as entered
by the Court, must execute and submit to the Commission a sworn statement

acknowledging receipt of this Settlement Agreement and Final Order.

Page 28 of 29
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Iy COURT'S RETENTION OF JURISDICTION

2 XX .

3 1T 1S FURTHER ORDERED that this Courl shall retain jurisdiction of
4 | this matter for purposes of construciion, mo_diﬁcaﬁon, and enforcement of this

wvi g o~ & LA

o) Watmar 4o

;1| DAVIDP FRANREL
ROSEMARY ROSSO
. IE KRESSES
21 THEODOREH, HOPPOCK
13| CHRISTINE). LEE
DAVID K, KOEHLER

14| ALYSA BERNSTEIN
JAMES A TRILLING

131 Federal Trade Commission
16 ©00F ermsylvania Avenue, N.W.
R, NJ-321

;7| Washingion, D.C. 20580
(232332 -2812,-2174,-2070
18 (202)326-3259 (facsimile)

19| Attorneys for Plaintiff

20
21,
7 | SO ORDERED
23 '

- - .DAT;ED: }’-\%*OL_{)

Settlement Agreement and Final Order.

SO STIPULATED AND AGREED:

FEDERAL TRADE COMMISSION

m& //qﬁo

CHASEREVEL a/k/a Marcus
Welbourne, John Welburn, James
Welburn, Martin Wellner, John
Megenhorn, and John Leonard Burke

A :
Kjrkpaéuick L

raham LLP
10100 Santa Monica Blvd, 7ih Floor
Los Angeles, CA 90067

Eam; 5525000 .
310) 552-5001 (facsimile)

Attorney for DEFENDANT REVEL

T DICKRAN TEVRIZIAN

26
27
28

TION, DICKRAN TEVRIZIAN :
UNITED STATES DISTRICT JUDGE
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HUNTER RICHEY Di BENEDETTO & BREWER, LLP
Sharon X. Sandeen (State Bar # 119361)

Attorneys at Law = a
801 K Street, 23rd Floor ,'3 o
Sacramentn, California 95814 Sa W
Telephone: (916) 491-3000 oo §A
Facsimile: (916) 491-3080 ek T -
. Attarneys for Defendant , “ g::t : ,.::;
SCOTT SMITH Fol & -
m:.‘;:‘ e
£n T *t
=z =2
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
ENTREPRENEUR MEDIA, INC., Case No. 98-3607 LGH (BQRx)
a Califorria corporation,
o DEFENDANT’S ANSWER TO
Plaintiff, FIRST AMENDED COMPLAINT
TOR TRADEMARK
v, INFRINGEMENT; UNFAIR:
COMPETITION AND
SCOTT SMITH dba ENTREPRENEURFR, COUNTERFEIT
Defendant.

/  -COMPLAINT ¥ILED: 5-8-08

Defendant Scott Smith (“Smith™) answers the First Amended Complaint
(“Complaint™) of plaintiff Entrepreneur Media, Inc. (“EMI*) Lerein as follows:
JURISDICTION AND VENUE

1. In response to paragraph 1 of the Complaint, Smith admits the
allegations conmined therein.

2. In response to pacagraph 2 of the Complaint, Smith. admits the;
allegations contained thereir.

3. In response to paragraph 3 of the Complaint, Smith denies that venue of
this action is proper in the U.S. District Court for the Central District of Caiifprqja-}qgcause'he
does not reside in such district and a substantial part of the events or onlissions giving rise to

ENH‘S claims did not ecenr in such districe.

450101065\ 1

Defendant’s Answer to First Amended Complaint for Trademark Infringement




[P S N

=

a M N oy ul

10
11
12
13
14
15
ie
17
18
19
20
21
22
23
24
25
26
27
28

THE PARTIES
4, In response to paragraph 4 of the Complaint, Smith does not have
sufficient knowledge or belief upon which to admit or deny the allegations contained therein
and, on such basis, denies all of the allegations contained therein.

5. In response to paragraph 5 of the Complaint, Smith admits the
allegations contained therein.

6. In response to paragraph 6 of the Complaint, Smith admits the
allegations contained therein.

7. In response to paragraph 7 of the Complaint, Smith acknowledges that he

is referred to in the Complaint as “defendant,”
BACKGROUND FACTS

8. In response to paragraph 8 of the Complaint, Smith does mot have
sufficient knowledge or belief npon which to admit or deny the allegations contained therein
and, on such basis, denies all of the allegations contained therein.

0. In response to paragraph 9 of the Complaint, Smith does not have
sufficient knowledge or belief upon which to admit or deny the allegations contained therein
and, on such basis, denies all of the allegations contained fherein.

10.  Inresponse to paragraph 10 of the Complaint, Smith does not have
sufficient knowledge or belief upon which to admit or deny the allegations contained therein
and, on such basis, denies all of the allegations contained therein.

11.  Inresponse fo paragraph 11 of the Complaint, Smith does not have
sufﬁcient knowledgé or belief upon which to admit or deny the allegations contained therein
and, on such basis, denies all of the allegations contained therein.

12.  In response to paragraph 12 of the Complaint, Smith does not have
sufficient knowledge or belief upon which to admit or deny the allegations contained therein
and, on such basis, denies all of the allegations contained therein.

13.  Inresponse to paragraph 13 of the Complaint, Smith does nat have
sufficient knowledge or belief upon which to admit or deny the allegations contained therein

24050102065 2
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and, on such basis, denies all of the allegations contained therein.
FIRST CLATM FOR RELIEF
14.  Inresponse to paragraph 14 of the Complaint, Smith re-alleges gach and
Every response to paragraphs 1 through 13 that are set forth above and incorporates them

herein by this reference.

15.  In response to paragraph 15 of the Complaint, Smith admits that ke js
doing business under the name “EntrepreneurPR” but denies that such nsage infringes any of
the trademark righis of EMI.

16.  In response to paragraph 16 of the Complaint, Smith admits that under
the auspices of his business he operates a website and that the dorain name for such website is
“entr;epreneurpr.com, * but denies that such domain name infringes any of the trademark rights
of EMI. In this regard, Smith notes that the domain name of EMT is “entrepreneurmag.com”
and that the domain name “entrepreneur.com” is owned and used by a third party.

17.  Inresponse tp paragraph 17 of the Complaint, Smith admits that under
the auspices of his business he published and distributed a publication entitled “Entreprensur
Hinstrated,” but denfes that such publication infringes any of the trademark rights of EMI. In
this repard, Smith is informed and believes that there are many printed publications, some that
are sold right along side EMI's magazine, that include the word “Enfreprenenr” in their title,
and that to the extent EMI has any trademark rights in the word “Entrepreneur,” such rights
are very weak.

18.  In response to paragraph 18 of the Complaint, Smith admits that the
publication “Entrepfeneur Dustrated” was mailed to varions media outlets throughout the
United States, but denies the remaining allegations of paragraph 18.

19.  In response to paragraph 19 of the Complaint, Smith denies each and
every allegation contnined therein,

20.  Inresponse to paragraph 20 of the Complaint, Smith denies each and
every allegation contained therein.

21.  Inresponse to paragraph 21 of the Complaint, Smith denies each and

240501024065 3
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every allegation contained therein,

22.  Inresponse to paragraph 22 of the Complaint, Smith denies each and
every allegation contained therein,

23.  Inresponse to paragraph 23 of the Complaint, Smith denies each and
every allegation contained therein,

SECOND CLAIM FOR. RELYEF

24.  Inresponse to paragraph 24 of the Complaint, Smith re-alleges each and
GVery yesponse to paragraphs 1 through 13 and 15 through 23 that are set forth above and
incorporates them herein by this reference.

25.  Inresponse o paragraph 25 of the Complaint, Smith admits that he
formerly did business under the nams of ICON Publications and that ICON Publications had a
domain name of “iconpub.com, "that his web site was selected by plaintiff as a reciprocal link
to plaintifi’s Web site, and that he was given permission by plaintiff to use certain of plaintifi’s
marks on his Web site, but denies the remaining allegations of paragraph 25,

26.  Inresponse to paragraph 26 of the Complaint, Smith denies each and
every allegation contained therein,

27.  Inresponse to paragraph 27 of the Complaint, Sraith admits that plaintiff
filed a complaint and accused defendant of infringing its traderari rights, but denies the
remaining allegations of paragraph 27, In particular, Smith denies that plaintiff’s original
complaint had anything to do with “Small Business Square.”

28.  In response to paragraph 28 of the Complaint, Smith denies each and
every allegation coﬁtained therein.

29,  In response to paragraph 29 of the Complaint, Smith denies each and
every allegation contained therein,

30.  In response to paragraph 30 o_f the Complaint, Smith den.ies each and
every allegation contained therein.

THIRD CLATM FOR RELIEF
31.  Inresponse to paragraph 31 of the Complaint, Smith re-alleges each and

2405810105531 4
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every response to paragraphs 1 through 11, 13 through 23, and 25 through 30 that are set forth
above and incorporates them herein by this reference.

32, Inresponse to paragraph 32 of the Complaint, Smith does not have
sufficient knowledge or belief upon which to admit or deny the allegations contained therein
and, on such basis, denies all of the allegations contained therein.

33.  Inresponse to paragraph 33 of the Complaint, Smith admits that he
received a letter from plaintiff’s counsel dated January 15, 1998 and states that such letter
speaks for itself, Smith denies the remaining allegations of paragraph 33.

34,  Inresponse to paragraph 34 of the Complaint, Smith denies each and
every allegation contained therein. In particular, Smith denies that plaintiff’s original
complaint had anything to do with “Small Business Square.”

35.  Inresponse to paragraph 35 of the Complaint, Smith denies each and
every allegation contained therein.

36,  Inresponse to paragraph 36 of the Complaint, Smith denies each and
every allegation contained therein.

37.  Inresponse to paragraph 37 of the Complaint, Smith denies each and
every allegation contained therein,

38.  Inresponse to paragraph 38 of the Complaint, Smith denies each and
every allegation contrined therein,

39.  Inresponse to paragraph 39 of the Complaint, Smith denies ¢ach and
every allegation contained therein.

40. . In response to paragraph 40 of the Complaint, Smith denies each and
every allegation contained therein.

41.  Inresponse to paragraph 40 of the Complaint, Smith denies sach and
every allegation contained therein.

42,  In response to paragraph 42 of the Complaint, Smith denies each and
every allegation contained therein.

AFTIRMATIVE DEFENSES

240501021065) 5
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43.  As his first separate and affirmative defense to EMI’s claims§, Smith alleges
that EMI has failed to state facts sufficient to constitute a claim for relief against Smith.

44.  As his second separate and affirmative defense to EMT's claims, Smith
alleges that EMT has acquiesced in the use by others of numerous trademarks and service marks
that contain the word “Entreprencur” or some derivation thereof and that, as a result, any rights
EMI may have in its trademarks are extremely weak.

43.  As his third separate and affirmative defense to EMI's claims, Smith alleges
that EMI’s trademarks are invalid because they are highly descriptive and there is insufficient
evidence of secondary meaning or because they are generic

46.  As his fourth separate and affirmative defense to EMI’s claims, Smith
alleges that the actions of Smith that serve as the hasis of EMI’s claims were privileged based upon

principles of free speech and free competition.

47.  As his fifth separate affirmative defense to EMI’s claims, Smith alleges that

all or some of EMI's claims are barred by the doctrine laches.
FRAYER FOR RELIEF
WHEREFORE, Smith prays for judgment in his favor and against EMI and that;
48.  EMI take nothing by reason of its complaint against Smith;
49.  Smith be awarded his costs inctrred in defending this action to the maximum

extent allowed under law;
50.  This case be considered ag “exceptional case” pursnant to 15 USC §1117

and, based thereon, that Smith be awarded his reasonable attorneys fees as the prevailing party;

and
51.  Smith be awarded such other and farther relief as the court may deem
appropriate.
Dared: May 6, 1999 @fﬁm’ Di BE ETTO & BREWER
Sandeen [i ‘
r Dafeuclaut
Scutt Snnth dba Entreprengur PR
24050I0T06 ) &
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FROOF OF SERVICE BY U,S, MAIL

I am a citizen of the United States, over eighteen years of age and not a party to the
within action. My business address is 801 K Street, 23rd Floor, Sacramento, California, 95814,
I am readily familiar with my employer's practice for the collection and processing of
correspondence for mailing with the United States Postal Service and know that each day's
correspondence js deposited with the United States Postal Service fhat same day in the ordinary

course of business,

On May 6, 1999, I served the following:

DEFENDANT’S ANSWER TO FIRST AMENDED COMPLAINT TOR
TRADEMARK INFRINGEMENT; UNFAIR COMPETITION AND
COUNTERFEIT

on the party to said action by placing a copy thereof in a sealed envelope with postage fuily
prepaid thereon for collection and mailing on that date following ordinary business practices
addressed as follows:
Henry M. Bissell
Henry M. Bissell, IV
The Law Firm of Henry Bissell
dba Bissell & Bissell
6820 La Tijera Boulevard, Suite 106
Los Anpeles, CA 90045
Fax: (310) 645-5531

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on May 6, 1999 at Sacramento, Califormia,
s Sehussd bt

dJ

ie Schwartzenberger//

4050102465\ 7

[ Defendant’s Answer to First Amended Complaint for Trademark Infringement




EXHIBIT 10






Court of Appeals Docket No. 00-56559

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

ENTREPRENEUR MEDIA, INC.,
a California Corporation,
Plaintiff/Appellee,

versus

SCOTT SMITH dba EntrepreneurPR,
Defendant/Appellant.

Appeal from a judgment of the
United States District Court for the Central District of California
Case No. CV 98-3607 FMC (BQRx)
Honorable Florence-Marie Cooper, United States District Judge

APPELLANT'S OPENING BRIEF

S. Krayitz (SBN 186209)
ffice of Je esy S. Kravitz
1007 7th St. Suite 600
Sacramento, CA 95814
Ph: 916-553-4072

Fax: 916-553-4074

Taw

/Attorney for Appellant
Scott Smith dba EntrepreneurPR
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STATEMENT OF JURISDICTION

This Court has jurisdiction over this appeal pursuant to 28 USC § 1291, as
the appeal is brought from the judgment of the United States District Court for the
Central District of Californja entered on September 13, 2000, that disposed of all
issues between the parties. (Appellant's Excerpts of Record, 433-435 ("ER")).
Appellant, Scott Smith, filed a timely Notice of Appeal on September 11, 2000.
(ER 430). The District Court had original jurisdiction of this trademark
infringement action arising under 15 USC § 1051 et 5eq., pursuant to 28 USC §§
1331, 1338(a), and had Jurisdiction over the related claim of unfair competition,
brought pursuant to California Business and Professions Code § 17200, pursuant

to 28 USC §§ 1338(b), 1367(a).

STATEMENT OF ISSUES

In this trademark infringement case involving the use of the common noun
"entrepreneur” did the District Court erroneously grant the plaintiff's motion for

summary judgment?

STATEMENT OF THE CASE

On May 8, 1998, Appellee, Entrepreneur Media Inc. (“"EMI™Y filed a
complaint in the Federal District Court for the Central District of California in Los

Angeles, California against Appellant, Scott Smith dba Entrepreneur’R (“Smith™),
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an amended complaint was filed on April 9, 1999. (ER 1). The complaint alleged
that Smith had infringed on EMI’s trademark “ENTREPRENEUR” by his use of
the tradenames “EntrepreneurPR,” “entrepreneurpr.com,” and “Entrepreneur
Nlustrated.” (Id.). The complaint brought claims of trademark infringement
pursuant to 15 USC § 1051 et seq. and for unfair competition pursuant to
California Business and Professions Code § 17200 and for Counterfeiting. (Id.).
Smith answered the amended complaint on May 11, 1999. (ER 20).

On May 19, 2000, EMI filed a Motion for Summary Judgment. (ER 26).
On June 2, 2000 Smith, filed an opposition to EMI's motion and filed his Motion
for Summary Judgment. (ER 131). =

On June 28, 2000, the District Court issued an order that granted in part
EMI’s Motion for Summary Judgment on the issues of trademark infringement and
unfair competition in part, but denied the motion for the counterfeifing claim and
denied Smith's Motion for Summary Judgment.! (ER 405). The District Court
permitted additional briefing by the parties on the issue of damages. (ER 422). On
August 30, 2000, the Court entered an order granting EMI judgment and
$337,280.00 in damages and an injunction prohibiting Smith from using the names

“EntrepreneurPR,” “entrepreneurpr.com,” “Entrepreneur Hlustrated,” or

''The Counterfeiting claim was dismissed by stipulation of the parties. (ER 4.23).
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"Entrepreneur." (ER 423). Smith filed a notice of Appeal on September 11, 2000.

(ER 430). Judgment was entered on September 13, 2000. (ER 433).

STATEMENT OF FACTS
Appellant Scott Smith operates a public relations company for
entrepreneurs. (ER 140), Starting in 1995 he used the name ICON Publications

for his business in 1995. (Id.). Smith produced a publication called Yearbook of

Smail Business Icons that featured profiles of his clients. (Id.). He distributed the

Yearbook free of charge to highly sophisticated media decfsion-makers throughout

the United States in hopes of increasing media exposure of the featured
entrepreneurs. (Id.). ICON’s clients paid $1,500 per issue for this service. (Id.).
Smith now charges $10,000 for one year of his services and his prblication reaches
3,800 editors and journalists. (1d.). In conjunction with the public relations
service, ICON developed a web site called iconpub.com. (Id.).

As the company grew in size Smith decided to print his publication on a
quarterly basis. (Id.). Smith determined that the name of his company should be
changed to more accurately describe its position in the market. (1d,). Accordingly,
Smith consulted with Alex von Allmen of Imaginame, a company identity firm, to
help him formulate a new name for ICON., (ER 140; 317). Imaginame advised
Smith that legal availability, recall, and proper market positioning were the key

factors in choosing a company name. (Id.). Imaginame also conducted a



trademark search to determine what names were available. (ER 140-141; 317-321;

371-398).

After determining that the names were available, Smith changed his business

name to EntrepreneurPR, Yearbook became Entrepreneur Ilustrated, and the web

site address was changed to entrepreneurpr.com. (ER 140-141).

The word “entrepreneur” is commonly used in the English language to mean
independent small business people. (ER 267-275). There are over 1000 registered
domain names using this generic and descriptive term. (ER 185). Numerous
companies hold registered trademarks using the term "entrepreneur” in some form.
(ER 249-264).

Smith created his new trademark by choosing a highly common word in the
public domain, combining it with other suggestive elements, and rendering it in a
highly distinctive color and font. (ER 141). Smith's mark Entrepreneur Illustrated
always appears in a unique logo based on a sans serif font in the color yellow, (ER
139; 160-161%). Following the name change Smith sent out a press release to his
clients about his new business name. (ER 203).

Entrepreneur lllustrated is circulated to a controlled mailing list of

approximately 3800 media decision-makers, as a source for interviews. (ER 82;

? The District Court record includes the actual covers in color of EMI's and Smith's
publications. The excerpts of record have black and white photocopies.
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140). It is not available for sale or subscription. (ER 141). Entrepreneur
lustrated contains only press releases about Smith clients. (ER 81-95; 140).
Smith’s publication has never featured advertisements or articles of general interest
to entrepreneurs, (ER 81-85; 141).

Smith applied to the United States Patent and Trademark Office for
trademark registration for EntrepreneurPR in international class 35, for public
relations services, which was granted. (ER 170-173), However, it was
subsequently suspended as a i_result of a misplaced, timely filed opposition of EML.
(ER 175-176; 309). ‘

Smith applied for registration of Entrei:;reneur Illustrated in international
class 16, printed publications. (ER 124-29), "_Elfhe PTO examing attorney
determined that Smith’s mark was not confusingly similar to EMI’s mark, but that
it could not be registered on the principal register because it was merely descriptive
of its contents, (ER 166-68).

Since 1978, EMI, has published Entrepreneur magazine, a monthly
publication that features articles of general interest to entrepreneurs as well as
advertising targeted toward entrepreneurs. (ER 51-52; 71-7.4). Over the years,
EMI has expanded its activities to include the publication of several other

magazines, various books, software, and other products and services. (ER 51-52).



EMI distributes approximately 540,000 copies of its magazine per month, mostly
by paid subscription, but also by newsstand sales. (Id.). EMI also runs a web site
at "entrepreneur.com" which features paid advertisement, electronic versions of its
magazine articles, chat rooms and links to other sites. (ER 53-54).

EMTI’s original application with the PTO to register Entrepreneur was denied
as being merely descriptive. (ER 178-183). The mark was eventually registered
and pursuant to 15 USC § 1065 (Lanham Act § 15) EMI's mark "Entrepreneur” is
now incontestable in international class 9, for “Computer Programs and
Programs/User Manuals All Sold as a Unit,” and 16, for “Paper Goods and Printed
Matter; Namely Magazines, Books and Published Reports pertaining to Business
Opportunities.” (ER 97-98). EMI always uses their mark Entrepreneur in the
color red with a distinct serif font and particular logo. (ER 153:22-28; 157-158).
EMI sells advertisements within their publication at a rate of approximately
$50,000 per page per month. (ER 163).

EMI has registered other trademarks using in part the term "entrepreneur"
for other good and services. (ER 99-120). None of these marks is incontestable.
(1d.). EMI has never provided public relations services and has no plans to do so.
(ER 141).

EMI has admitted that Smith’s company does not compete with EMI. (ER

304). In January 1999, during the pendency of this litigation, Smith was positively



featured in an article in the EMI magazine Entreprenuer’s Small Business Start

Ups. (ER 247). EMI accepts advertising from companies that use the term
"entrepreneur" as part of their logo. (ER 230-23 1). Entrepreneur editor Revia
Lesonsky has endorsed a book entitled “The Young Entrepreneur's Edge,” which
was not published by EMI. (ER 233). Ms, Lesonsky has appeared on the CNN
television show “Entrepreneur's Only.” (ER 220-226).

Four of Smith’s former clients, Pamela Demarest, Phyllis Cesare-Taie,
Kathleen Chippi, and William Bresnahan, claimed that at one time or another they
were personally confused about a possible relationship between Smith's company
and EMI's publication Entrepreneur. (ER 55-56; 65; 331 -341). Demarest, Cesare-
Taie and Chippi all had payment problems with Smith. (ER 142). Both Demarest
and Chippi were clients of Smith when he used the name Icon. (ER 55; 65).
Chippi has tried to use the name change as a reason to not pay her bill. (ER 206-
07). When Ms. Cesare-Taie accidentally wrote a check to "Entrepreneur” instead
of EntrepreneurPR, Smith returned the check and requested that she make the
check out properly. (ER 64).

While Mr. Bresnahan claimed he believed there was some kind of
connection between EMI's publication and Smith, he also testified that he couldn't
remember when he first spoke to Smith because of personal, health and business

crises he has suffered in the intervening years. (ER 332-333). Bresnahan testified



that he never made any payments to Smith. (ER 336). However, Bresnahan
signed on as a client when the company was called ICON and indeed paid for
Smith’s services. (ER 210-218).

Two former employees of Smith, Kym Gurley and Patty Kufasimes, claimed
in deposition testimony that some people they contacted would ask if there was a
connection between EntrepreneurPR and Entrepreneur magazine. (ER 347; 358).
They also testified that, per Smith's instructions, they informed everyone who
asked that there was no connection between these two businesses. (ER 347, 349-
351; 365-367). Indeed, M. Kufasimes, stated that any comment from the public
of any association between EntrepreneurPR and Entreprenuer Magazine was seen
as an “objection” by the staff, i.e., “something that you have to overcome before

you can continue talking to that person about what you wanted to talk to them

about.” (ER 367: 11-17).

STANDARD OF REVIEW

The order granting EMI's motion for summary judgment for trademark
infringement and unfair competition is given de novo review by the Court of

Appeals. Dreamwerks Prod., Inc. v. SKG Studio, 142 F.3d 1127, 1129 (9‘h Cir.

1998). Summary judgment is appropriate only where there is no issue of material
fact in dispute and the moving party is entitled to judgment as a matter of law.

FRCP 56(c). The reviewing court must determine whether, viewing the evidence



in the light most favorable to the nonmoving party, there are any genuine issues of
material fact and whether the district court correctly applied the relevant

substantive law. Forsyth v. Humana, Inc., 114 F.3d 1467, 1474 (9" Cir. 1997,

Robi v. Reed, 173 F.3d 736, 739 (9" Cir. 1999).

SUMMARY OF ARGUMENT

The District Court erred in granting summary judgment to EMI by
improperly applying the eight-part trademark infringement test this Court

developed in AMF Inc. v. Sleekcraft Boats, 599 F.2d 34] (9" Cir. 1979).

The District Court did not analyze the key issue of the strength of EMI's
mark, erroneously ruling that because EMI had an incontestable trademark, that
any analysis of the descriptive or generic nature of the mark was irrelevant. (ER
416). However, an incontestable trademark pertains to the mark as used in
commerce and only to the goods services for which it is registered. Park 'N Fly,

Inc.. v. Dollar Park and Fly, Inc., 469 U.S. 189, 204, 105 S.Ct. 658, 83 L.Ed. 2d

582 (1985). Moreover, this Court has held that an incontestable mark must still be

analyzed for strength, Miss World (UK) Ltd. v. Mrs. America Pageants, Inc, 856

F.2d 1445, 1449 (9" Cir. 1988) .
The District Court also ignored the evidence of Smith's good faith intent to
not infringe on any mark, including EMI's mark, by conducting a trademark search.

(ER 140-141; 317-321; 371-398). The Court similarly erred on the issues of



mafketing channels by ruling that mere presence of companies on the internet was
enough to find overlapping marketing channels. (ER 417). Moreover, the District
Court failed to analyze the differences in font, color size and placement of the
marks. (ER 410-412). These findings conflict with this Court's precedent of

Official Airline Guides, Inc. v. Goss, 6 F.3d 1385 (9™ Cir. 1993), which carefully

analyzed nuanced differences in marketing channels and logo design.
The District Court granted an accounting of Smith's profits to EMI without
ever making a finding that Smith's actions were, "willfully calculated to exploit the

advantage of an established mark,” as this Court mandated in Lindy Pen Co v. Bic

Pen Corp,, 982 F. 2d 1400, 1405 (9th Cir. 1993), citing Playboy Enterprises, Inc. v.

Baccarat Clothing Co. Inc., 692 F.2d 1272, 1274 (9" Cir. 1982).

Accordingly, in giving de novo review to the granting of summary judgment,
this Court should find that material issues of fact were in dispute and reverse the

District Court's judgment.

ARGUMENT
A. THE DISTRICT COURT ERRONEOUSLY GRANTED SUMMARY

JUDGMENT BY IMPROPERLY ANALYZING THE SLEEKCRAFT
FACTORS OF TRADEMARK INFRINGEMENT

This Court has developed a complex series of factors to analyze a trademark
infringement claim to determine the uitimate issue of likelihood of confusion.

AMF Inc. v. Sleekcraft Boats, 599 F.2d 341 (9" Cir. 1979). This analysis involves
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eight factors: 1) strength of the mark; 2) proximity of the goods; 3) similarity of the
marks; 4) evidence of actual confusion; 5) marketing channels used; 6} type of
goods and the degree of care likely to be exercised by the purchaser; 7) defendant’s
intent in selecting the mark; and 8) likelihood of expansion of the product lines.
Sleekcraft at 348-349.

This Court has held that the eight-factor test is a "pliant" one in which
"[s]ome factors are much more important than others,” depending on the facts of

the case. Brookfield Comm., Inc. v. West Coast Ent. Corp., 174 F.3d 1036, 1054

(9" Cir. 1999). Here the District Court arranged these factors in an arbitrary
manner. (ER 405-418). The factors are organized below following the Sleekcraft
order both for ease of reference and because the issue of strength of the mark is

paramount.

1. Strength: An incontestable mark is not automatically strong.

The strength of a mark "can be measured in terms of its location along a
continuum stretching from arbitrary, inherently strong marks, to suggestive marks,

to descriptive marks, to generic, inherently weak marks." Rodeo Collection, Lid. v.

West Seventh, 812 F.2d 1215, 1218 (9" Cir. 1987), citing Surgicenters of Am. Inc.

v. Medical Dental Surgeries, Co., 601 F.2d 1011, 1014-15 (9™ Cir. 1979).

Trademarks which have been registered for over five years can receive

“incontestable" status. 15 USC § 1065 (Section 15 of the Lanham Act).

il



Erroneously relying on Park 'N Fly, Inc.. v. Dollar Park and Fly. Inc., 469 U.S,

189, 105 S.Ct. 658, 83 L.Ed. 2d 582 (1985), the District Court below held that
because the mark "Entrepreneur" was incontestable it could not be challenged as
either generic or descriptive, and "is entitled to protection as a strong mark." (ER
416). This conclusion ignored Ninth Circuit precedent that, "an incontestable status
does not alone establish a strong mark.” Miss World, 856 F.2d at 1449,

Moreover, the Park N Fly Court rejected any argument that an incontestable
mark can be used to enjoin goods or services outside of the original application and
explicitly held that, "a mark may not be expanded beyond the good or service for
which it was originally designated." Park N'F ly, 469 U.Sz, at 204,

Pursuant to 15 USC 8§ 1065, EMI has an "incontestafz\le" trademark for the
term "Entrepreneur” for use "in commerce for the goods or s.:f:rvices or in
connection with which such registered mark has been in contii‘_luoue*. use," namely
in international class 9, for “Computer Programs and Programs, User Manuals All
Sold as a Unit,” and 16, for “Paper Goods and Printed Matter; Né..{nely Magazines,
Books and Published Reports pertaining to Business Opportunities, ” (ER 97-98).

Accordingly, under the precedent of Park ‘N Fly the incontest.'—:ible status of
EMI's mark is in international classes 9 and 16 and cannot have any be.g;ring on the
use of the mark by Smith in international class 35 for public relations S(':'E.‘I'ViCCS.

Indeed Smith applied for a trademark not for the word "entrepreneur," ‘but for the
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name "Entrepreneux;PR" in international class 35 for public relations services. (ER

170-173). Smith’s publication Entrepreneur Illustrated is merely an adjunct of his

public relations services, (ER 81-95; 140-141). While EMI does have other
trademark registrations, those have not reached the incontestability status afforded
by 15 USC § 1065. (ER 99-120).

Thus while the Park 'n Fly decision "holds that the validity of the
incontestably registered trademark cannot be challenged, the majority of courts
hold that this does not prevent defendant from questioning the strength and hence
the scope of protection of the mark as to different goods in determining likely

confusion." 5 J. McCarthy on Trademarks and Unfair Competition, § 32:155, pp

32-220-221. (4" ed. 1996) and cases cited therein.

Contrary to the District Court's opinion, this Court has joined with the
majority of circuits in holding that an incontestable mark is not automatically
strong. Miss World, 856 F.2d at 1449. This Court, ruling on the attempt of the
plaintiff, Miss World, the owner of an incontestable trademark, to enjoin the use of
"Mrs. of the World" by a competing beauty contest held, "Miss World argues,
however, that its mark is strong because it is incontestable. This conclusion does
not follow... [a]s already pointed out, an incontestable status does not alone

establish a strong mark..” Id.
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Accordingly, this Court has held that the strength of a mark is determined by
an "imagination test" which focuses on the amount of imagination required in order
for a consumer to associate a mark with the goods or services it identifies and a
“need test" that focuses on the need of other companies to use a mark to identify

their goods and services. Id., citing Rodeo Coliection, Ltd. v. West Seventh, 812

F.2d 1215, 1218 (9" Cir. 1987). Here, the mark "entrepreneur” requires little
imagination as it merely describes the target audience of the publication, while
Smith needed to use this highly descriptive word to attract his clients, who are
enfrepreneurs.

Here, the District Court should have examined the evidence of the
descriptive nature of the term. The dictionary defines “entrepreneur” as “one who
organizes, manages, and assumes the risks of a business or enterprise.” Merriam

Webster’s Collegiate Dictionary p.387 (10" Ed). In addition, the expert witness

report of Dr. Patrick Farrell demonstrated the frequent and popular use of the
descriptive word "entrepreneur.” (ER 267-286). Indeed, EMI itself encourages
business people to call themselves “entrepreneurs." (ER 286). More than 1000
registered domain names use the term "entrepreneur.” (ER 185-1 86). Dozens of
registered trademarks from various companies use the term "entrepreneur.” (ER

25-264). Marks which are frequently used by others cannot be held as distinctive.,
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Miss World, at 1449, citing 1 J. McCarthy, Trademarks and Unfair Competition, §

11:26, at 511 (2d ed. 1984).

Here, the District Court failed to apply the "imagination/need" test and

instead misapplied Brookfield Comm., Inc. v. West Coast Ent. Corp., 174 F.3d

1036 (9" Cir. 1999), citing it for the proposition that EMI's use of “entrepreneur”
was not descriptive as it did not describe the product or its purpose.” (ER 416). In
Brookfield, this Court rejected defendant West Coast's argument that its federally
registered incontestable trademark in “The Movie Buff’s Movie Store” gave it
priority over Brookfield and therefore it could use "moviebuff.com." Brookfield at
1043. This Court ruled against West Coast, holding that the two mafks “are very
different in that the latter contains three fewer words, drops the possessive, omits a
space and adds ‘.com.”” Id. at 1049. Later on the Court more explicitly pointed
out “Even though it [MovieBuff] differs from ‘Movie Buff® by only a single space
that difference is pivotal. The term ‘Movie Buff® is a descriptive term, which is
routinely used, in the English language to describe a devotee. ‘MovieBuff is not.
The term ‘MovieBuff’ is not in the dictionary.” Id. at 1066.

As this Court has explained, a “trademark is a limited property right” not

designed to “deplete the stocks of useful words by asserting exclusive rights in

? The District Court seems to be holding that a magazine title could never be
descriptive unless its title was, "Magazine."
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them.” New Kids on the Block v. New America Pub.. Inc., 971 F.2d 302, 306 (9"

Cir. 1992). Following this Court's holdings in New Kids and Brookfield, other

Courts within the Central District have held, “the holder of a trademark may not
remove a word from the English language merely by acquiring trademark rights in

it.” Playboy Enterprises, Inc.. v. Netscape Communications Corp., 55 F.Supp.2d

1070, 1074 (C.D.Cal., 1999).

Other Circuits reviewing the issue of incontestability have held that it does

not end the inquiry into the issue of the strength of a mark. Gruner + Jahr v,

Meredith Corp., 991 F.2d 1072 (2™ Cir, 1993). In Gruner + Jahr, the Second

Circuit held that the mark “PARENTS” was strong in that the plaintiff held an
incontestable trademark in the capitalized version of the word rendered in
distinctive typeface, but it was weak since the common noun word “parents” is
merely descriptive of the target audience of both publications, and could not fairly
be removed from the English language when “divorced from the stylized typeface
and its particular placement on [the plaintiff’s] magazine cover.” Id. at 1077-78.

The Gruner + Jahr Court held, “[flurther registering the proper noun “Parents” as a

trademark can scarcely be held to have removed it from being available for use by
others.” Id. at 1078.

Here, the District Court ignored all evidence of the descriptive nature of the

16



mark and its appearance in the dictionary claiming that, " [blecause the Ninth
Circuit does not follow the same approach as the Second Circuit in determining the
strength of the mark, Gruner is neither controlling nor persuasive authority on this
Court." (ER 416).

The District Court's announcement of a hitherto unknown split in the circuits
was both incorrect and improper.* The Ninth Circuit has, "adopted a cautionary
rule, counseling against creating intercircuit conflicts," In Re Taffi, 68 F. 3d 306,

308 (9" Cir 1995), citing United States v. Chavez-Vernaza, 844 F.2d 1368, 1374

(9" Cir. 1987), cert. denied, 510 U.S. 1204, 114 S.Ct 1324, 127 L.Ed.2d 672

(1994),
Therefore, the issue of the strength of the mark was a material issue of fact
in dispute. As the District Court ignored the evidence of the descriptive and

generic nature of the mark, summary judgment should not have been granted.

2. Proximity: The services of the parties are distinct and non-competing
The District Court concluded that even though Smith provides public
relations services and EMI is in the magazine publishing business that the two

companies goods were proximate because, "in sum, both parties print publications

* Gruner has been favorably cited within the Ninth Circuit, See Metro Publishing
LTD., v. San Jose Mercury News Inc., 861 F.Supp. 870, 875 (N.D.Cal. 1994). See
also, Urantia Foundation v. Maaherra, 895 F.Supp. 1338, 1341 (D. Ariz. 1995)
rev'd on other grounds, 114 F.3d 955 (1997).
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that feature smal] business. They each provide information about their own

services and publications on the internet. These goods and services are sufficiently

similar to support a finding that the goods and services are related." (ER 413).
This minimalist approach to the issue of proximate goods and services

contradicts this Court's precedent in, Official Airline Guides, Inc. v. Goss, 6 F.3d

1385 (9" Cir. 1993), ("QAG"), that requires a detailed analysis of the markets
served by litigants in a trademark infringement action. Both litigants in OAG
printed "travel planners," nonetheless this Court found the publications not to be in
close proximity to one another because plaintiff’s publication was aimed at
American readers and charged {:pnsiderably more for advertising than defendant’s
publication targeted at European zreaders. Id. at 1392. All of those factors apply to
the case at bar and necessitate the ;:onclusion that, “the goods are not so closely
related that the diminished standard of similarity should apply when comparing the
marks.” Id,

EMLI is primarily a publisher of magazines sold on newsstands and by
subscription. (ER 51-52). Smith engages in neither of these acti;vities. (ER 141).
Plaintiff earns revenue by selling advertising in its publication at a rate of
approximately $50,000 per page. (ER 163-] 64). EntrepreneurPR is a public
relations firm as part of its package of services, Mr. Smith prepares press releases

and includes them in EntrepreneurPR’s quarterly publication, Entrepreneur
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[lustrated, which he then distributes free of charge to a carefully cuitivated pool of
Jjournalists and editors in the hopes of increasing his clients’ media exposure. (ER
91-95; 140-142). Notably, EntrepreneurPR’s only clients are the entrepreneurs

who are featured in Entrepreneur [llustrated. (ER 142). EntrepreneurPR’s clients

pay between $1,500 to $10,000 per year for this service. (ER 140). EMI admitted
that the products did not compete. (ER 304).
Therefore, the issue of the proximity of the goods was in factual dispute and

summary judgment was inappropriate.

3. Similarity: The marks use different fonts, colors and styles.

Evidence in this case showed that the EMI and the Smith's marks always
appeared in different colors, fonts, logos, size, and placement. (ER 139; 153:22-
28; 157-161). Here the mark “Entrepreneur” as it is applies to the EMI’s goods
and services always appears in red. (ER 153:22-28). F urthermore, EMI’s
“Entrepreneur” mark always appears in an old-fashioned serif font, with a white
border around the letters and then a black hairline around the outside. (ER 157-
158). Defendant’s mark, Entrepreneur Illustrated, on the other hand, always
appears in modern sans serif font in the color yellow, usually “Pantone 109,” and
does not feature any border or hairline. (ER 139; 160-1 61).

In OAG, this Court carefully analyzed the differences in size, color, and font

of logos as they appeared in commerce to determine if consumers would visually
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mistake one for the other. OAG, 6 F.3d at 1392-1393. Here, the District Court
placed no weight at all on the differences between the marks, in font, color, size
and placement of the logos, instead focusing exclusively on the use of the
descriptive and generic word "entrepreneur" as part of the marks. (ER 412).

The mere fact that both marks make use of the common descriptive word
"entrepreneur” is not dispositive on the issue of similarity. In QAG this court
upheld the district court's ruling which enjoined the defendant from using the term
"The Travel Planner" standing alone, as it fnight confuse the public with the
plaintiff's OAG Trave! Planner. However, the defendant could use the marks “The
Travel Planner USA” or “USA Travel Planner.” OAG at 1392-1393. In the case
at bar Smith does not use the term "entrepreneur” standing alone, it is always used
in combination with other words or letters.

The District Court improperly "dissected” Smith's mark by only looking at
the use of the descriptive term "entrepreneur” within the mark and not the whole
mark as used in commerce. This Court has adopted an anti-dissection rule, holding
that the validity and distinctiveness of a composite trademark is determined by
viewing the trademark as a whole, as it appears in the marketplace. Id. at 1392,

citing California Cooler, Inc. v. Loretto Winery Ltd., 774 F.2d 1451, 1455 (9th Cir.

1985). It should be noted that the term "EntrepreneurPR" does not occur in any

dictionary.,
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This Court has held that the relevant inquiry is how the marks actually
look “in their entirety and as they appear in the marketplace,” not how they may

have been registered. GoTo.com. Inc. v. Walt Disney Co., 202 F.3d 1199, 1206

(9" Cir. 2000). In GoTo.com and all other cases on this jssue the factual analysis

considered how the "prototypical logo" of the product, including the use of
typeface, font, and color, appeared in the marketplace, not how the words look
typed next to each other. Id. Thus, the relevant inquiry is how the marks as used
by EMI and Smith appear to the public in commerce.

Accordingly, a material issue of fact was in dispute concerning the

similarity of the marks.

4. Confusion: merely de ninimis evidence of actual confusion.,

Pamela Demarest, Phyllis Cesare-Taie, Kathleen Chippi and William
Bresnahan made statements that they believed there mi ght be some association
between Smith and EMI. (ER 54-56; 33 1-341). The District Court held that these
statements of four of Smith's former clients was sufficient to find that actual
confusion exists. (ER 413-414).

However, an analysis of the evidence of actual confusion shows that it was
of a de minimis amount that should not be persuasive on this court. This Court has
held that the mere existence of evidence of actual confusion is not always

persuasive on the issue, OAG, 6 F.3d at 1393. Indeed, this Court has held that a
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jury instruction on the issue of actual confusion may include language that a, "few
instances of actua) confusion, the amount of actual confusion is not substantial and

may be discounted." Kendall-Jackson Winery, Ltd. v. E&J Gallo Winery 150 F.3d

1042,1052, n.12 (9" Circuit 1998).

The facts here show not only a minor amount of confusion, but serious
questions concerning the reliability of those who claimed to be confused.

Demarest’s declaration should be given almost no weight whatsoever. She
began her business relationship with Smith when his company was called ICON
Publications, and therefore could not have been confused as to any affiliation
between EMI's and Smith's organizations. (ER 55; 191). Moreover, Demarest is
currently involved in litigation with Smith concerning non-payment of her bill.
(ER 188-190).

The declaration of Chippi should not be considered persuasive. Chippi, the
owner of a company called The Boulder Hemp Company, actually complained
about the change of the name from ICON to EntrepreneurPR and tried to use the
name change as a reason for not paying her bills, (ER 204-208). In addition,
Chippi received the same information about the name change that all of Smith's
clients received — a fax that clearly laid out the reasons for the name change

without mentioning EMI’s magazine at all. (ER 23).



Additionally, Ms. Cesare-Taie’s testimony is highly unconvincing. The fact
that Cesare-Taje wrote the word “entrepreneur” on her check to pay a bill owed to
EntrepreneurPR i evidence of nothing but inattention, (ER 64). F urthermore, the
fact the check was promptly returned g evidence of Smith’s good faith intent to
distinguish EntrepreneurPR from EMTI’s business. (Id.).

William Bresnahan's deposition should be given alimost no weight, He
admits that due to ag illness, marital and business problems rhat he couldn’t
remember much about hig dealings with Smith. (ER 332-333), However,
Bresnahan signed on as a client when the company was called IC\ON, and he
indeed paid ICON for services. (ER 210-218; 334-336), Bresnahan could not
Tremember that he started oyt as a client of ICON or that he had a contiract and paid

for services. (Id.). Therefore, Mr, Bresnahan's testimony should not be}- considered
since he was confused about almost everything,

Two former employees of Smith, Kym Gurley and Patty Kufasimes,é stated

that some people with whom they spoke inquired about a possible connectféon
between Smith's company and EMI's publication Entrepreneur, (ER 345-.3%147).
Their testimony regarding the comments of people on the phone js quintessié;ptial
hearsay. In addition, Andy Garza, who worked in the office with Gurley and
Kufasimes, declared that they never mentioned the issue of confusion at al]. (ER

139).
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queries into the possible relationship between the parties.” Gruner + Jahr, 991

F.2d at 1079, "[V]ague evidence of misdirected phone calls and mail is hearsay of

a particularly unreliabje nature given the lack of an Opportunity for cross-

part of the caller or sender rather than actug] confusion.” Duluth News-Tribune v.

Mesabi Pub. Co., 84 F.3d 1093, 1098 (8" Cir. 1996), citing .J. McCarthy,

Trademarks and Unfair Competition, § 232, at 52, n. | (2d ed. 1984). Moreover,

questions about g relationship between companies can show thar people are
seeking to make a distinction between companies, or indeed may already be aware
of a distinction between the two companies. [d.

The context in which this alleged confusion occurs is important. People did
not contact EntrepreneurPR looking for EMI’s magazine. Rather the deponents, as
employees of EntrepreneurPR were making “cold calls” or following up on Ieads
to prospective clients. (ER 363), When Smith’s employees were asked abtout
EMI's publication, they explained that EntrpreneurPR is g public relations |

ctompany not associated with Entrepreneur Magazine. (ER 364-365). Indeed the

deposition testimony notes that Mr. Smith explicitly told his employees to malke
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sure people knew that EntrepreneurPR is not associated with EMI. (ER 348-349),
Any comment from the public of any association between EntrepreneurPR and
EMI was seen as an “objection™ by the staff, i.e. “something that you have to
overcome before you can continue talking to that person about what you wanted to
talk to them about.” (ER 367).

The District Court listed the issue of actual confusion as the third most
important element in its decision. (ER 413). Four dubious allegations of
confusion do not constitute actual confusion. However, this issue of actual
confusion could not be resolved on summary judgment as the evidence showed a

material issue of fact in dispute concerning this area,

5. Marketing Channels: The parties marketing channels are
separate and distinct.

The District Court found only one area of overlapping marketing channels,
the internet. (ER 417). There is no precedent that the mere existence of two
businesses on the internet is enough to conclude that they share marketing
channels. No evidence was presented on whether the companies even sell their
respective products on the internet. The evidence showed that the main
distribution channel of EMI's publication was through subscription and newsstand

sales. (ER 51-52). Smith distributes his publication, free of charge, to a controlled
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mailing list of some 3800 media contacts. (ER 82). Indeed the Court found no
overlap in any area except the internet. (ER 417).

The ruling of the District Court on the issue of the internet is unprecedented.
The use of the internet effects almost every aspect of commerce today. See

GoTo.com, Inc. v. Walt Disney Co., 202 F.3d 1199 (9" Cir. 2000). In QAG this

Court noticed marketing channel differences between publications because one
solicited subscriptions and the other did not. OAG 6 F.3d at 1393. This is the
exact situation here. Moreover, the District Court noted, "[t]here is no evidence as
to how defendant markets his services to new clients or how plaintiff markets its
products and services to new customers." (ER 417). Despite this complete lack of
evidence, the District Court found overlapping markets because of the internet.
(Id.). This would be tantamount to ruling that all companies that advertise in the
yellow pages use the same marketing channels for the purposes of trademark
analysis.

The issue of marketing channels was in dispute and, therefore, summary

judgment was inappropriate.

6. Degree of Care: Sophisticated buyers are less likely to be
confused.

The District Court correctly found that the small business owners, media

professionals, and advertisers who seek the diverse services of the parties would
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exercise a moderate degree of care and ruled this factor against the finding of

likelihood of confusion. (ER 417-418).

7. Intent: Smith evidenced his good faith by conducting a trademark
search prior to choosing his name.

All of the evidence here clearly shows that Smith conducted a trademark
search and that the search showed no use of the marks he choose. (ER 140-141;
317-323; 371-398). Smith chose the names believing that the marks were legally
available and that they were good names for the promotion of his company that
targets entrepreneurs. (ER 140-142; 317-323). While Smith knew of the EMI's
mark, he also knew of the other companies using the word entrepreneur as part of
their mark. (ER 317-320). Moreover, he knew his company did not compete with
EMI's. (ER 141). Smith's good faith is shown not only by his trademark searches,
but also because he sought to register his trademarks with the PTO. (ER 124-129;
170-173).

The mere fact that the Smith knew of EMI's Mark is not proof of intent to

deceive. See Western Publ'g Co. v. Rose Art Indus., Inc 910 F. 2d. 57, 63, (2d Cir

1990). Smith chose the name EntrepreneurPR because it accurately reflects his
services, a public relations agency for entrepreneurs, in addition he conducted a
trademark search. (ER 140-142). Thus, Smith's prior knowledge of EMI's trade

name, "does not give rise to a necessary inference of bad faith, because adoption of



a trademark with actual knowledge of another's prior registration of a very similar

mark may be consistent with good faith." Lang v. Retirement Living Publishing

Co, Inc., 949 F.2d 576, 583-584 (2" Cir. 1991) citing Mushroom Makers, Inc. v.

R.G. Barry Corp., 580 F.2d 44, 48 (2d Cir. 1978) (per curiam), cert. denied, 439

U.S. 1116, 99 8.Ct. 1022, 59 L.ED.2d 75 (1979); see also W.W.W. Pharmaceutical

Co. v. Gillette Co., 984 F.2d 567, 575 (2d Cir 1993).

Moreover, EMI promotes the use of the word "entrepreneur” by others, thus
they have "unclean hands" regarding an allegation of bad faith by Smith. (ER
286). EMI accepts advertising from companies that use the term "entrepreneur” as
part of their business name. (ER 230-231). Revia Lesonsky has appeared on the

CNN television show “Entrepreneurs Only” and also endorsed the book the

Young Entrepreneurs Edge. (ER 233). In fact, Smith and his company

EntrepreneurPR and Entrepreneur Illustrated were favorably mentioned in the EMI

publication Entrepreneur's Small Business Start Ups during the course of this

litigation. (ER 247).

The issue of Smith's intent in adopting the mark was clearly in dispute.

8.  Likelihood of Expansion: The parties did not intend to expand.
As the District Court found, there was not evidence that the parties intended

to expand into the field of the other party. (ER 418). Therefore, this factor should



have weighed against the finding of likelihood of confusion, and instead, not as a
neutral factor as the Court ruled. (Id.).

Accordingly, the District Court did no properly apply the Sleekcraft
trademark infringement test in granting summary judgment to EMI. On every
factor of the test Smith presented evidence that showed that either Smith should
have prevailed on that factor or that there was a material issue of fact in dispute.
The District Court, by failing to follow Ninth Circuit precedent ruled that EMI's
mark was strong because it was incontestable. The District Court compounded this
error by holding that the use of the merely descriptive word "entrepreneur” by both
Smith and EMI made the marks similar. Therefore this Court should reverse the

decision of the District Court on the key issue of trademark infringement.

B. WHERE THERE IS NO INFRINGEMENT THERE IS NO UNFAIR
COMPETITION

The standard for unfair competition parallels the standard for trademark

infringement. Academy of Motion Picture Arts & Sciences v. Creative House

Promotions, Inc., 944 F.2d 1446, 1457 (9lh Cir. 1991). Thus, for the reasons stated

above, the District Court's granting of judgment for unfair competition should also

be reversed.
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C. DAMAGES SHOULD NOT HAVE BEEN AWARDED

After finding for EMI on the issue of infringement, the Court allowed for the
presentation of additional evidence on the issue of damages. (ER 422). The Court
then granted an accounting of profits pursuant to 15 U.S.C. § 1117(a) and awarded
EMI $337,280.00. (ER 423-429). However, this Court has held that “[A]n
accounting of profits is not automatic and must be granted in light of equitable

considerations.” Lindy Pen Company Inc. v. Bic Pen Corp. 982 F.2d 1400, 1405

(9" Cir. 1993). In Lindy Pen this Court held that the standard for awarding an
accounting, “applies, however, only in those cases where the infringement is
willfully calculated to exploit the advantage of an established mark.” Id. at 1405

citing Playboy Enterprises, Inc. v. Baccarat Clothing Co. Inc., 692 F.2d 1272, 1274

(9" Cir. 1982)

The record in this case does not meet the standard of Lindy Pen. In the case
at bar, Smith conducted a trademark search and hired a company identity firm to
assist him coming up with a new name. (ER 140-142). Moreover, Smith
presented ample evidence of the common use of the word entrepreneur. (ER 267-
275).

The standard for issuing an accounting is high. Even if the court finds that
Smith’s actions were willful that finding alone is not sufficient. “[W]illful

infringement may support an award of profits to the plaintiff, but does not require
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one.” Lindy Pen, 982 F.2d at 1406 n. 4. The Court must rule on the issue of
damages “subject to principles of equity.” 15 U.S.C. 1117. Here equitable
considerations weighed against the issuing of an accounting. The plaintiff, “is not

entitled to a windfall.” Lindy Pen, 982 F.2d at 1405, citing Bandag, Inc. v. Al

Boser’s Tire Stores, 750 F.2d 903, 918 (Fed.Cir. 1984). Any sum awarded to the

plaintiff “shall constitute compensation and not a penalty.” 15 USC § 1117(a).

In its order granting damages the District Court never made the finding that
Smith's actions were willfully calculated to exploit an existing mark as is required
by Lindy Pen to order an accounting. (ER 423-429). Instead, the District Court
concluded that because Smith, "knowingly adopted a mark that was similar to"
EMTI's mark, that was sufficient for ordering an accounting. (ER 424). However,
the District Court also held that, "Smith apparently believed that because the two
entities did not compete, there would be no infringement." (ER 427). The District
Court's inconsistent rulings demonstrate that an accounting should not have been
awarded. The District Court then compounded the error by refusing to review the
documents submitted by Smith to show costs and instead relied entirely on the
analysis of profits submitted by EMI. (ER 426). Accordingly, if this Court does
not reverse the granting of judgment, then this Court should still reverse the
awarding of accounting and the amount awarded to preserve the consistency of this

Court's precedents.
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CONCLUSION

The District Court has granted summary judgment and an injunction
prohibiting Smith from using the descriptive word "entrepreneur” as part of his
trade name for public relations services geared toward entrepreneurs. Moreover,
the District Court awarded an accounting of profits because of Smith's use of this
common descriptive word. The District Court's ruling ignores or misapplies the
precedents of this Court concerning the evaluation of a trademark infringement
claim.

The District Court has essentially given EMI a monopoly to use the word
"entrepreneur” for the marketing of goods and services to entrepreneurs. The

District Court misconstrued the concept of an "incontestable" trademark and

thereby violated the principles of irademark law by "depleting the stocks of useful
words."

By misapplying substantive law the District Court granted summary
judgment despite clear evidence of material issues of fact in dispute. Therefore the
appellant, Scott Smith, respectfully requests that this Court reverse the judgment of
the District Court and remand the matter.

111/
11/

I/
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Date: November 15", 2000
Respectfully submitted by:

Ly %L/M'LM/&
7 -
Jeffrey S. Kravitz /-
Attorney for Appellaht, Sedft Smith
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Doharah A, Gubernslok
SlroctDialt [¥14) THE-0202
deborahgubamick@lw.com

G5! Town Ganlay v, 200 Flaop

Cuasla Mess, Gaffomlz p2838q925
Talk-H.794.540,1208 Fax +.71a,755, 1200
WWAY W.cany

LATHAMaWATK]I NSGue  FIRM/AFFILIATE OFFISES

Abut Btabl Moncow
Bareelona Muplch

Bafflng Now Jetamy
Bruzsoln Now yark
Chlcago Qeangs Coinly
Aoha Puifg
September 7, 2010 Dubal Riyadh
Franklur, Rema

Hamburg San Dlago
Hung Kenp Son Frmnclies

VIA FACSIMILY: 512-732-0115 AND 1.5, MAIL Hownton Shanghinl

- Londor Sileon Vgllay
Daniel R. Castrs L
Castro & Baler, LLP Nlan Washingian, D.G,
10509 Poinfeview Dr

Austin, TX 7R738-5522 Flle N, nz277at-2p-usoon
in, -

Re:  Infrinpement of the ENTREPRENEDR. Trademnarl
Dear Mr. Castro:

This firm represents Entrepreneur Media, Inc. (*Entreprensus Media™ in conneotlon with
its intelleotual property enforcement mattors, Entrepreneiir Media is the owner of nunerans
trademark registrations for the mark ENTREPRENEUR®, a3 well as severa] other marks thar
include the “ENTREPRENEUR” term. Entreprenaur Medie uses its ENTREPRENEUR
trademerles n commection with varlous goeds and services incinding its publication,
Entrepreneur magazine, aud earresponding web sitz at entreprenanr.com, Entreprensur
Media’s prblications and web site provids start-ups, small businesses, and small business owners
with information and various business services regarding stexting and operating a successfi]
businegs, The ENTREPRENEUR® mark has hecome well-known and distingtive Including
within the small business industry, Indeed, a Fadaral Court recenlly miled that “the muarl
ENTREFRENEUR Is a strong, distinctive matle, deserving of significant protection,” which
ruling was upheld by the Ninth Cireuit, Sez attached,

Ta protect these valuable rights, Entreprencur Media has obtatned federa] trademark
registrations for its ENTREPRENEUR™ marlk pursnant 1o Certlfieats of Registtation Noumbers
1,433,968, 2,269,883, 2,502,032, and 3,520,633 in International Classes 9, 16, 35, ad 41,
Entrepreneur Media also bas common lew rights in its ENTREPRENEUR® mark,

[t has come to our attention that you filed a rademark application for the marl
“ENTREPRENEUR.0L.OGY" in connection with eonductitigworksheps and seminars in
entrepreneurstip in Clasa 41, which has now published for opposition. We also understand that

you own and operate the www enireprensuralaey.com domatn noms and website, which uses the
mark,
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énptnmbur?. M
Pang 2
LATHAMsWATK|NSw

Your application to register a mark that ls nearly identical o Enfreprenenr Media’s
ENTREPRENEUR® mark in convection with services that ate nearly identical to Entreprenenr
Media’s services ig likely to cause confusion, misteke, and/or deception regarding the source of
the sérvices, Aacordingly, Entrepreneur Medla hereby demands that you itrmediately withdraw
your application to register the mark ENTREPRENEUR.OLQGY.

It also has come to o attention that you have registered the enirepreneurology. com
domain name, Youy unauthorized regisiration and use of' a domein neme encompassing

Consumer Protection Act, which expressly crentes ligkility for the bad faith Iegistation ofa
domsain name that i similat to atother’s marle, and constitutes trademark infringement dilution,
nofair competition, deceptive aots and practices, and misapproprition of the valnahls poodwill,
teputation, and businesg property of Enfrepreneur Media, in violation of Federal and staie
tradernack aod onfair competition laws. Accordingly, Eftbreprencur Media hereby demands that
you immediately cease and desist from further vse of the entreprencurology,com domafn name,
and that you transfer the domain nams io Entrepreneur Médie in aceordance with the policies

and procedures of the applicahle Reglstrar, Entreprenieny Media also demands fhat you agree not
to register additlonal domain names that contein the marl “ENTREPRENEUR.” '

Plense confitm whethar you intend to cogperate by ceasing all vse of
ENTREPRENEUR and of the entreprengurology, com domain name, and by entering a writtan
settlement agresment with Entreprensur Media to that effect, I you fail o abids by these
démands, Entepreneur Medin will have 1o choice but 1o tals eppropriate astion fo prevent
comtinued vee of an infringing mark and domain ame. By providing you with this notice, we

are hopeful that you can choose & new masle and domaln narne with ey litle disruption o your
business s possible, .

If yon would Jiles to digeuss this mattef, plesse give me & call, We look forward to
receiving & response by Septomber 21, 2010.

Very truly yours,
- Sehah AleyC

Deborah A, Gubernick
of LATHAM & WATKING LLP

Enclosare
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United States Patent and Trademark Office

Home | Site Index | Search | FAQ | Glossary | Guides | Contacts | eBusiness | eBiz alerts | News | Help

Trademarks > Trademark Electronic Search System (TESS) J

TESS was last updated on Thu May 19 04:05:46 EDT 2011

sEpict ISEARCHOGH | Bneviiics

080Ut | Please fogout when you are done to release system resources allocated for you.

List
rrrees] I e

o - 872 Records(s) found (This
221 [ Yol o LR page 1 ~ 500)

Current Search; 54; (entrepreneur)[ALi_] docs; 872 occ: 3549

e Word Mark Status |- vefDead]
[WHO WANTS TO BE THE NEXT ENTREPRENEUR STAR?! [TARR JLIVE ]
[2 |las006047 | EHOF [TARR [lLivE |
3 |[85316481] SOCIAL ENTREPRENEUR T TARR [[LIVE |
4 ||s5016047 THE SOLOPRENEUR LIFE TARR |LIVE |
5 |[B5228805 MIND MONEY MUSCLE THE ENTREPRENEUR'S RESOURCES |[TARR [ILIVE |
6 |[B5076439 [ULTRAPRENEUR — _|[TARR JILIVE
7 |[ss012582 F FACTOR TARR |[DEAD
8 |[85309335 ENTREPRENEUR FINDER TARR _||LIVE
9 |85221573 ENTREPREMUNITY TARR JLIVE
10 [ast7107s Eﬁ?};{gg&s}?ﬂ%\lﬁ%}'fTEINVESTMENT BANKERS FOR THE [rane ."L'VE
11 ||85012683 [FRANCHISEATIZE _ _ [TARR [[LIVE
12 85012664 | [FRANCHISEITIZE — "IvARR luvE
13 |[s5012657 ] [DON'T PUT ALL YOUR EGGS IN ONE BRAND JrARR JUvE |
14 _|[85012650 [FRANCHISITIZE TARR_JJLIVE
15 |[85305504 DENTALPRENEUR TARR |[LIVE
16 |[B5141548 ENTREPRENEUROLOGY TARR_|[LIVE
17 |[B5083867 THE ENTREPRENEUR ZONE 1 TARR |JLIVE
18 |[85070948 ARTPRENEUR * TARR |[LIVE
19 |[85142674 CREATORPRENEUR - [TARR JLIVE
20 |[85299770 'PRENEUR TARR [[LVE |

85296136 JONATHAN BUDD'S UNSTOPPABLE ENTREPRENEUR _ TARR JLIVE |
- 5194554 ROCKERPRENEUR - TARR |[LIVE
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23 ||B5192984 || lsmMARTFUEL [tarRR [Live !
24 |[85031882 THE ENTREPRENEURFUND ITARR JUvE ]
25 |[85292340 ] JONATHAN BUDI'S UNSTOPPABLE ENTREPRENEUR |FaRR JLIVE™ ]
26 |[B5211519 [B0 20 CEQ THE CEQ ENTREPRENEUR MAGAZINE TARR_|[LIVE
27 |[85291712 | ACADEMY FOR ENTREPRENEUR'S TARR |LIVE
[28 |[e5291274 ] MIRABEAU TARR |[LIVE
29 |[85288818 | (TODAY'S ENTREFRENEUR MOM TARR J|LIVE
30 ][85288625 POWERED BY INTELLIGENCE TARR JLVE |
[31 ][85147244 ] [E ENTREPRENEUR CAPITAL PARTNERS TARR |LIVE |
[32 |[85072900 |[3942275 |[ENTREFRENEUR'S PATH N [rARR [[LIVE
33 |[s5012574 THE F FACTOR _rk TARR |[LIVE
34 |[65271658 | [ENTREPRENETWORK TARR |LVE |
35 ||85254917 [ENTREPRENEUR HALL OF FAME & MUSEUM _ TARR |[LIVE |
36 |[85250988 | ACCIDENTAL ENTREPRENEUR TARR |[LIVE
37 |[85249474 | USENTREPRENEURTODAY . TARR |[LIVE
[38 |[B5234666 | ECOPRENEUR TARR _[[LIVE
[39 |[85231631 SIX FIGURE PROGRAM \TARR |LIVE |
40 |{85223980 [PHILANTHROPIG ENTREPRENEUR — TARR |[LIVE
41 |[85203517 CFO4YOU TARR_|LVE |
42 |[85201876 | SALONTREPRENEUR [TARR |[LIVE
[43 |[B5201206 | [ENVISION SALES & MARKETING [TaRR JIUVE |
|44 |{B5192790 | [cFo4KIDS ITARR [LIVE |
45 |[B5192628 [INTELLIPRENEUR CONSULTING [TARR JILIVE |
46 |[85187861 CFO4U —_JTARR JUVE |
47 [65173847 | MICROPRENEUR ~ —_raRr Juive
8 |[B5172951 | MS, ENTREPRENEUR —rarrjuive
_Trs?ﬁ:n_n! [ATHLETEPRENEUR 4__ TARR [[LIVE
50 |{85156175 | ENTREPREWOMAN TARR |JLWVE
51 [|a5155817 | [ENTREPRENEUR'S ALERT [TARR [LIVE |
[2 |[85151504 ] THE MEDICAL ENTREPRENEUR TARR |[LVE
53 |[a5144661 EXITPRENEUR T T rARR Jowve ]
54 ||a5142485 FRESH ENTREPRENEUR |[TARR ||LIVE |
[55 |[85141577 | [ANATOMY OF THE ENTREPRENEUR'S BRAIN _|FARR JuvE ]
-las1aaao1_ [GOD THE ENTREPRENEUR [TARR JJUvE |
85129763 [THE ANNUAL MOM ENTREPRENEUR CELEBRATION TARR [ILIVE
58 85116662 MBA ENTREPRENEUR T mARR v
59 85108240 MOMTREPENEUR [TARR J[LIVE |
60 ||85102971 GODPRENEUR TARR |[LIVE
B1 |[85102728 MOMTREPRENEUR TARR |[LIVE
|52 ||85100349 ENTREPRE-VMOTIVATION [TARR JUvE |
ca |asngaaz7 Egggsgﬁggg PARTY & EVENT PLANNING INC. TARR ILive l
e R S e i ey Tl
[65 |[85090352 | [TEGHNOVATION ENTREPRENEUR _ [[TAﬁRJwE__JI
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|66 ||p5088556 | EE TARR [Live |
67 ||85085516 ENTREPRENEUR EXCHANGE CORPORATION TARR |LIVE |
68 |[85083260 |[3914499 |[CHEMPRENEUR _* |TARR JuvE ]
|69 |[85075881 |[3922545 | HELPING BUILD BUSINESS ONE ENTREPRENEUR AT A TIME _||[TARR |[LIVE w
[70 |[85079659 | [NETREFRENEUR __ _JraRR JUVE ]
71 |[B5070514 DESIGN ENTREPRENEUR _|TARR JUVvE ]
72 |[B5054566 | ENTREPRENEUR _ TARR |lLVE__ |t
73 |[85049921 [ENTREPRETOUR _ TARR_|[LIVE
74 |[B5038661 [[STARTUPDIGEST] TARR_|LIVE ]
75 Jesoasseo @50 a EQKEEEF;ET.LE%URSHARES. INVEST IN VISIONARY TARR ILIVE
76 85025820 |[3890118 |[NO ENTREPRENEUR LEFT BEHIND TARR |[LIVE |
77 |[85025571 SECONDACT [TARR |LIVE ]
78 |B5023203 T LRE/ WYER LAWYERS OF TOMORROW, |[rarm v

} [ENTREPRENEUR LAWYER [TARR J[LIVE
BO ||85018925 ][3886142 |[A CUP OF CAFPUCCIND FOR THE ENTREPRENEUR'S SPIRIT |[TARR [[LIVE
81 |[85001043 | [NATIONAL ENTREPRENEUR HALL OF FAME & MUSEUM [fARR JILVE |

‘ 82 |ss000617 INTERNATIONAL ENTREPRENEUR HALL OF FAME & MUSEUM|[TARR |[LIVE
83 |[7o093488 VINTREPRENEUR — TARR |[LIVE

|[B4 Jj7o0ssi48 BELLMAR ~__|rARR |pEAD
[85_][7s090836 MULTIPRENEUR - [TARR JiLIVE
86 |[79076477 YOODOO — T —_]ARR JipEAD
[67 1[70059358 [TRAUMBIZ ~ _ |rarRrR |pEAD |
|88 |[7g056884 [ENTRIPNEUR ITARR_||DEAD
[89 |[7e017280] NARIK KAZUMOFF [TARR |[DEAD
[90 |[78531520 ] HISPANIC BUSINESS ENTREPRENEUR [TARR |[DEAD
91 |[ra967717] THE ENTREPRENEUR CHANNEL — {[TARR |jLIVE
92 |[78955745 THE ENTREPRENEUR'S PLAYBOOK — [TARR_][DEAD
93 |[78952078 |[3275172 |THE ENTREPRENEUR GAFE, LI.C [TARR ||LIVE
04 |[78938534 | BUSINISTRY N [TARR ]lDEAD
[e5_|[78o28932 | LATINAPRENEUR |[rARR |[DEAD
) T O T
[97 1l7920081 }|3241968 | HYGIENE FOR INNOVATION {ITARR [|LIVE
|8 |[78916687 |[3226235 |[THE ENTREPRENEUR'S GUIDE TO GORPORATE CREDIT TARR JLIVE ]
o9 |[78910633 HIP-HOPFRENEUR TARR_|[DEAD
100|[78B95764 ONE MINUTE ENTREPRENEUR TARR |[DEAD
101|[78895754 |[3514271 |[ONE MINUTE ENTREPRENEUR ~|[TARR JlLIVE
102][78895732 ONE MINUTE ENTREPRENEUR TARR |[DEAD
103||78886648 AUTHORPRENEUR TARR |[DEAD
104][78878165 ENTREPROHOOD TARR |[DEAD
105|[78873866 ENTREQUEST _  {ITARR |jpEAD
106][78873803 [ENTRENAUTICALS — |rarr JjpEAD
107|[78873787 ENTRENAUTICAL TARR |[DEAD
| e o
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Record List Display Pape 4 of 13
|108]|78873786 [ENTRENAUTS TARR |j[pEAD |
109|[78873776 ENTRENAUT T TARR |[DEAD
110|[78865315 |[3208855 |[THE FEARLESS ENTREPRENEUR TARR JLIVE |
111|[78849468 |[3741233 |[YOUTHPRENEUR T TARR [[OIVE
112|[78849451 [YOUTHPRENEUR TARR |[DEAD
113|[78846741 | SCIENTREPRENEUR TARR |[DEAD
114|[78843445 | ENTREPRENEUR'S LIFEPORTFOLIO |[TARR |DEAD
11578835097 GOSPEL ENTREPRENEUR |TARR |[DEAD |
[116][78829189 ||3285846 | THE ENTREPRENEUR'S SUCCESS CODE TARR |[LIVE
117|[78828784 |[3341709 |[CLUB ENTREPRENEUR _ TARR |[LIVE |
118|[78806490 [THE LITTLE ENTREPRENEUR TARR |[DEAD |
119|[78806333 THE LITTLE ENTREPRENEUR o TARR |[DEAD |
[120][78773953 ENTREPRENEUR'S ADVOCATE ~ TARR |[DEAD
121|/78762820 [ENTREPRENEUR'S GUIDE TO THE GALAXY _ [TARR [[DEAD
423|[78760219 MIDNIGHT ENTREPRENEUR TARR |[DEAD
123|[78743837 | ENTREPRENEURS' SALES & MARKETING ~ |tARR JpEAD ]
124][78743801 |[3145505 |[BUILD YOUR DREAM - TARR |[LVE |
[125][7B725178 | E ENTREPRENEUR TV — TARR |[DEAD__ ||
12678720884 [GODPRENEUR . |[TARR_||DEAD
127][78720408 [EMERGING ENTREFRENEUR TARR |[DEAD
128|[78715273 | [DON'T HATE BECAUSE I'M AN ENTREPRENEUR TARR |DEAD |
120][78709197 |[3624709 |[NUCLEUS o TARR |LUVE |
130175709193 ggg_ll:ggs LOUISVILLE'S HEALTH SCIENCE BUSINESS TARR |IpE A;“"
131|[78706663 ||3303894 ||ENTREFRENEUR BUBBLE TEA TARR |LIVE
132|[78698956 | [REAL ESTATE ENTREPRENEUR TARR |[DEAD
I[133][78898817 | DIARY OF A USA ENTREPRENEUR - TRAINING SERIES TARR |[DEAD |
134|[786B5681 | QUANTREPRENEUR TARR |DEAD
135|[78685136 |[3520633 |[ENTREPRENEUR — TARR J[LIVE
136[78678485 | THE BULLET-PROOF ENTREPRENEUR TARR |[DEAD
13778676938 |{3365643 |ENTREPRENEGRO TARR JLIVE |
138|[78675278 |[3184908 ||BIZBAR - TARR |lLIVE |
[13g]|78675270 | THEBIZBAR '— TARR |[DEAD |
140][78662740 HIP HOPOLY GETTIN' DOWN TO BUSINESS TARR |[DEAD |
[141[78660860 | THE ACCIDENTAL ENTREPRENEUR TARR |[DEAD ||
142|[78660301 |[3100765 ||[SALON ENTREPRENEUR OF THE YEAR TARR |[LIVE |
[143)[78651690 |[3331137 | THE ENTREPRENEUR'S GODFATHER |[TARR_|[LIVE
[144][78650520 | [KINGDOMPRENEUR — |TARR_][DEAD
145|[78642192 |[3108146 |[THE ENTREPRENEUR'S SOURCE ~|[TARR Jjive |
145|[78639029 |[3156991 |[THE MOTIVATED ENTREPRENEUR _ |IFARR ||LIVE
147\l78625530 E:gfé%ﬁ%héem KIDS KIDS MAKING A POSITIVE "TARR DEAD i
[148|i78603448 | [BITEGLIMPSE _ J ITARR |[DEAD
149|[78603447 BIZBIDPLACE.COM — TARR |[DEAD |
150|78603442 THEBIZBLOG TARR |[DEAD |
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Record List Display Page 50f13
|151][78603440 THEBIZBIDFLACE.COM |TARR |lpEAD |
152|[78598345 THE ENTREFRENEUR T ITARR |[pEAD |
1153/78598158 |[3253259 [[THEBIZPLACE.COM |[TARR ILIVE
154 |[ENTREPRENEURQHIO _ I |TARR |[DEAD
155][78593231 | [THE AMERICAN ENTREPRENEUR'S HALLOF FAME _______ |[TARR ||DEAD
15678581521 |[3060406 |[ENTRECOACH TARR JILIVE
157][78578804 [THE ENTREPRENEUR AND SMALL BUSINESS NETWORK TARR |[DEAD
156][78576550 INTERNATIONAL ENTREPRENEUR HALL OF FAME TARR |[DEAD _|
150][78550034 YOUR SUGCESS IS OUR ONLY BUSINESS TARR |[DEAD
160][78547649 | [FOOD ENTREPRENEUR __ TARR |[DEAD |
16178543641 NURSE ENTREPRENEUR HALL OF FAME ITARR |DEAD |
[162||78539406 ||3152027 ||[ENTREPRENEUR EXPANSION . {TARR |[DEAD
163|[78532542 BUYAWARE — TARR |[DEAD
16478531937 TAPPING YOUR INNER ENTREPRENELR TARR |DEAD
16678529875 | [THE ENTREPRENEUR - TARR |[DEAD
166][78527647 | [LEADERS & SUCCESS: THE ENTREPRENEUR SHOW TARR |[DEAD |
[167][78520631 [KAIZENTREPRENEUR TARR |[DEAD |
[188][78513358 ENTREPRENELR OF THE FUTURE TARR |[DEAD |
[169][78497518 |[3534118 JENTREPRENEUR NEW YORK U.S.A. TARR |LVE |
[170||[78493004 ESPY THE ENTREFRENEUR'S BIBLE |TARR |DEAD
171|[78484102 |[3144260 |INTERNATIONAL VIRTUAL ASSISTANTS ASSOCIATION ITARR_|[LIVE
172|[78473718 | [INVESTOR-READY ENTREPRENEUR TARR |[DEAD

CHEF ENTREPRENEUR ACCCOUNTANT INFORMATION i
173|(78459976 TECHNOLOGIST MARKETING & MEDIA SPECIALIST RETAIL  |[TARR {[DEAD
MANAGER ARTIST
2 I e T
175/[78439492 |[3200360 |[BANK OF LINCOLNWOOD THE ENTREPRENEUR'S BANK TARR [[LIVE
176|[78436715 YOUNG ENTREPRENEUR PROGRAM — TARR |[DEAD |
[177|[78436508 NANOPRENEUR |TARR JjpEAD ]
178|[78424083 | SECRETS OF A SERIAL ENTREPRENEUR |TARR |DEAD ]
[179|[78421182 THE ENTREPRENEUR NETWORK |[rARR |[DEAD
[180|[78421146 | [THE ENTREPRENEUR NETWORK —__|raRR _|pEAD
181|[78420814 [THE ENTREPRENEUR CHANNEL _ TARR [[DEAD |
182][78414313 ITHE EVERYDAY ENTREPRENEUR ITARR |[DEAD
183([78412280 |13151692 |[THE ENTREPRENEUR'S CHOICE T mARR Juve
184][78407775 [THE ENTREPRENEUR — TARR |[DEAD
185][78407280 | [THE ENTREPRENEUR TARR |[DEAD |
186|l78407273 THE ENTREPRENEUR TARR |[DEAD |
187|[78402046 [ENTREPRENEUR TARR |DEAD |
168|[78402038 ENTREPRENEUR GENERATION TARR |[DEAD
j|189|[78308881 | [UNDERWEAR ENTREPRENEUR ____|7ARR |[bEAD
100|[78394594 ENTREPRENEURSONTRACK [TARR |DEAD |
191][78342232 | THE NEW SUCCESS - TARR |[DEAD |
MEGA INC, MEGA SWEET GREENS CONCENTRATE NO
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Record List Display Page 6 of 13
FILLERS LET THEY FOOD BE THY MEDICINE AND THY
192||78327128 MEDICINE BE THY FOOD HIPPOCRATES, THE FATHER OF TARR |DEAD
MODERN MEDECINE 60 GRANS PER BOTTLE |
193]78308345 e e BVE LN oo THRU ECONOMIE ANDIrapg |pEap
194|[78300252 VIRTUAL ENTREPRENEUR T TARR |[DEAD |
195][78290856 | [FRANCHIPRENEUR 100 _ |TARR |IDEAD
19678290855 |[2884335 |[THE ENTREPRENEUR AUTHORITY TARR J[LIVE
19778290854 |[2886570 || EAUTH.COM TARR |[LIVE
108|/78273635 [THE ENTREPRENEUR CHANNEL _ TARR |DEAD |
[199][78273201 |[2895564 |[ENTREPRENEUR'S HOMEBASE IITARR |ILIVE
|[200][78269¢930 |[2851019 |[LIMOPRENEUR TARR JLIVE |
[201][78256904 | HOW'D YOU GET 50 RICH? TARR |[DEAD |
[202][78255268 | SUCCESS TARR_|[DEAD |
20378256267 SUCGESS FOR SALE ﬁ TARR |[DEAD |
204|[76210411 |[2984757 |PASTORPRENEUR TARR |[LIVE
205{78196052 [[3319340 VIOBILE GOLD STAR, INC: 24KF GOLD PLATING & CUSTOM  |raRrR (lLIvE
20678154856 THE BEERMAT ENTREFRENEUR [TARR |[pEAD |
[207|[78111148 ||26B1284 ||STAKE & EGGS ENTREPRENEUR SERIES [TARR [IDEAD
20B|[78093082 |[2690982 |[FYOS T T [TARR J[DEAD
209|[78083002 [ENTREPRENEUR BOOKS [TARR ][DEAD
210|[7808B837 RNTREPRENEUR TARR |[DEAD
211|[78052040 INVENTREFRENEUR TARR |IDEAD |
212|[78037008 THE STREETWISE ENTREPRENEUR [TARR |[DEAD |
[213|[78031525 THE PROFESSIONAL ENTREPRENEUR TARR |[DEAD
[214][78016060 |[2598078 |[THE ENVIRONMENTAL ENTREPRENEUR JITARR J|LIVE
215/|78015579 |ULTRAPRENEUR TARR |[DEAD |
216|[78014696 [ENTREPRENELR U. TARR |[DEAD
217||78006648 | [YOUR ENTREPRENEUR [TARR |[DEAD
218|[77897488 [MoODO MODO THE ENTREPRENEUR'S AGENGY TARR |LIVE |
[218|[77965999 |[THEFRANFACTOR.COM — TARR JLIVE |
22077634991 [FRANSEARCH [TARR_|[DEAD
221|[77634239 | FRANMATCH.COM TARR |[DEAD
222|[77891478 THE SACRED ENTREPRENEUR |ITARR jlLivE
[223|[77941727 ULTIMATE ENTREPRENEUR “|[FARR |[DEAD
|[224][77931543 |[3941885 | ENTREPRENEUR BOOT CAMP [TARR_||lLIVE |
225|[77757987 [EMPLOYMENT TO EMPOWERMENT —__|iTARR JLIVE
[226][77970114 | ENTREPRENEUR MATH —__|TARR _][DEAD
227][77967147 | UF TECHLAUNCH [TARR JLIVE__ |
22877965960 THE FRAN FACTOR — TARR |[LIVE I
[229][77365453 |[3885380 |[CREDO PRESS TARR |[LIVE |
[230}[77964153 ENTREPRENEUR.OLOGY TARR |LVE |
77959715 | THE INTERNATIONAL INSTITUTE FOR ENTREPRENEURS TARR_|[DEAD
232{|77955020 [ENTREPRENEUR TARR [[DEAD
I I Il I |
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Record List Display Page 7 of 13
|233[l77849197 || |EcoPRENEUR |TARR ||pEAD
234{[77945706 GEO NEXT DOOR TARR JIUVE |
[235][77941901 [ENTREPRENEURSHOF A FRANCHISE CONSLULTING FIRM TARR |[DEAD |
236|[77940922 [ENTREFPRENEURSHOP TARR |[DEAD |
237][77939354 |[3899084 |[THE NEXXT ENTREPRENEUR JTARR JLIVE ]
23877934670 | LEAD ME OUT OF THE ENTREMANURE JTARR |LIVE |
238][77830072 | [THE LITTLE ENTREPRENEUR THAT CQULD TARR |DEAD |
[240][77915367 |[3891340 |[ENTREPRENEUR PRO TARR |[LIVE
24177903998 |[3921303 |[FINANCIAL SERVICES ENTREPRENEUR [TARR JLLIVE ]
24277803221 THE ENTREPRENEUR GUIDE (U.5.) TARR |[DEAD |
l243||77891496 |[3815754 |[THE SACRED ENTREPRENEUR TARR JJLIVE
o :

oall77890353 Egﬁﬂ«;}gﬁ%{é_g&s” cEzgggRE‘rE FOUNDATION FORREAL [T oo floean
245|[77881409 |[3844254 |[COFFEE SHOF MILLIONAIRE |TARR JLIVE |
246|[77880513 | [AUTHORPRENEUR B [TARR |[DEAD |
247||77877222 ||3806975 ||ENTREWORKS CONSULTING TARR ||LIVE
24877877216 lasuass SCCEsa g h IS YOUR PATHTO SOUL-SATISFYING  rape |ILive
[248][77874652 |[3801403 |[CERTIFIED ENTREFRENEUR TARR [LIVE |
250|[77874483 [THE ACTUAL ENTREPRENEUR TARR [LIVE |
[257|[778 70661 | ENTREPRONEGRO. TARR |[DEAD
[252][77866675 | THE ENTREPRENEUR IN ME TARR |[LIVE
253|[778532376 ][3785303 |[THE WORLD'S YOUNGEST ENTREPRENEUR TARR _|[LIVE |
254|[77847573 |[3813477 |[THE ENTREPRENEUR'S SOURCE ____ TARR |[LIVE

[25s| 77847085 3785053 OGO M L OF THE ENTREPRENEUR TARR ||LIVE
256][77826718 |[3005318 [ENTREPRENOMICS - —|TARR JLive
257|[77814946 [ENTREPRENEUR HALL OF FAME & MUSEUM —__|TARR |[pEAD
258][77812840 | NJENTREPRENEUR TARR |[DEAD
[259][77807602 |[3780559 ||AMERICAN ENTREPRENEUR — - TARR [LIVE
260|[77805883 | [SALESPRENEUR , LLC. SELL MORE. MAKE MORE, TARR |[DEAD
[261][77804930 |[3815718 [ORTHOPRENEUR _ TARR |[LIVE
262]|[77804916 |[3815718 |[ORTHOPRENEUR — IraRrR Juve ]
263|[77800705 | [ENTREPRENEUR UMBRELLA —_IFARR |[DEAD |
264(77798102 |[3888591 Do AT DTN BUSINESS THE BUSINESSWOMAN & "TARR e |
265|[77792462 COZY CUDDLER 1 ITARR |DEAD |
266][77765958 |[3735486 |[ENTREPRENEUR DEVELOPMENT COMPANY [TARR JLVE |
267|[77757119 [BREAK SPACE WORK. RECHARGE. SUCCEED, [TARR |LIVE |
268|[77756265 HISPANIC ENTREPRENEUR __ __|TARR ][pEAD ]
260|(77753809 |[3734139 |FREEDOMPRENEUR —_|TARR JILIVE
270|[77752135 LEADER-PRENEUR [TARR |[DEAD
271][777492289 | ENTREPRENEUR SOS - _ TARR |[DEAD
272|[77749200 |[3797344 |[ENTREPRENELR TARR_|[LIVE
[273|[77748483 |[3776507 |[THE UNEMPLOYED ENTREPRENEUR TARR |[LIVE
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Record List Display Page 8 of 13
27477744924 || |[ENTREPRENEUR DNA lrarr |IoEAD
[275][77741895 | [ WAS BORN TO BE AN ENTREPRENEUR TARR |[DEAD |
276||77735869 ENGINEER TO ENTREPRENEUR TARR |LIVE |
277|[77734358 | SIMPLEPRENEUR |TARR |[DEAD ]
278|[77726491 | NETREPRENEUR "'L [TARR |[DEAD
279||77720002 |[3623732 |[THE ENTREPRENEUR'S ADVISGR TARR |LIVE |
280][77716346 [NEWPRENEUR TARR |LIVE |
281[77705868 |[3701305 |THE MOM ENTREPRENEUR _ [TARR_|[LIVE
282|[77695601 | THE SCIENTIST-ENTREPRENEUR TARR |[DEAD |
283|/77691912 |[HABITUAL ENTREPRENEUR _ _" TARR |[DEAD
284|[77689629 ||3887096 [EXECUPRENEUR TARR |[LIVE
E 77663663 Eﬂlfnlﬁ:z gg;gg gggounmms TRUSTWORTHY GUIDANCE. |l-, oo {laean
286|[77679996 ENTREPRENEUR HELPERS _ L [TARR |IDEAD |
287|[77678940 |[374860 |[YOUTHPRENEUR — . TARR |[LIVE |
288|[77672239 |[3732977 |[NATIONAL ASSOCIATION OF ENTREPRENEUR MOMS TARR |LIVE ]
289||77666362 | 3682585 |[CONSCIOUS ENTREFRENEUR TARR |LVE |
290l 77684275 ﬁrém%lﬂgfmzua ACCREDITATION AND RESOURCE TARR |IDEAD
291][77656784 |[3748492 |[YOUTHPRENEUR m . TARR |[LIVE |
S — mi\ggvm NEAGLE HONORARY FEMALE ENTREPRENEUR  |-poc oeap |
293|rressos [s7104ss [T BAVID NEACLE MILLION DOLLAR ENTREFRENEUR — irpre v
[204|[77653816 |[3850884 |[HATCH NETWORK - TARR_|[LIVE
295][77845046 |[3678044 |[ENTREEPRENEUR TARR |[LIVE
206][776426358 | [ENTREPRENEUR RECORDS . |TARR |pEAD ]
[287][77634064 | [FRANSEARCH.COM . | ARr Juve ]
298]|77634899 [FRANCHISEHARMONY.COM _ ~__|marr |pEAD |
20977634864 | [FRANCHISE HARMONY TARR |[DEAD |
i[300][77633471 | FRANCHISEMATCH.COM TARR |[LIVE
[301][77620391 | SPIRITUALPRENEUR _|TARR JDEAD ]
302|[77611896 |[3898418 |[THE TOILET PAPER ENTREPRENEUR _|[TARR_|lLIVE
1037611475 gﬁ_\rIEgPURNE?qlEIﬁ%S.TIMATE THE POWER OF A FEMALE TARR |beAD
304][77605731 ENTREPRENEUR SOCIAL NETWORK TARR |[DEAD
305|{77602439 [|3668733 |[FAMILY FIRST ENTREPRENEUR TARR {[LIVE |
oo o s R R bR e [oea
1307|[77596580 |[3714179 ||[DIAMOND MANAGEMENT [[TARR ||LIVE
308||77595620 | THE ENTREPRENEUR GUIDE TARR |[DEAD
[309][77594960 | [THE EVERYDAY ENTREPRENEUR TARR ||LIVE
310|[77590922 |[3755689 |[EXCEPTIONAL ENTREPRENEUR TARR |[LIVE
{311|[77579272 ENTREPRENETWORK TARR ||DEAD
[312][77569510 |[3883386 ||BIG MONEY ENTREPRENEUR _ TARR ||LIVE
31377566484 ENTREPRENEURSHOP T ﬁITARR DEAD
Ll 11 | W
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Record List Display Page 9 of 13
|314]j77558938 J|l3534320 ||E4D [rARR fuve |
[315][77559908 |[3653703 ||E4D ENTREPRENEUR FOR A DAY m |TarR JlLve ]
|316||77555649 3649990 ||LEVERAGE THE POWER OF 4 [TARR ||LIVE
THE PRODUCTIVE ENTREPRENEUR [TARR |[DEAD
318|[77544203 [ENTREPRENEUR HALL OF FAME |[FARR ][LIVE J
319][77541185 |[3649938 |[LIVE THE POWER OF 4 TARR |[LIVE
[320][77541183 |[3646178 ||Q QUATTRO UNIVERSITY TARR |[LIVE |
321|[77533514 |j3550312 |[SFENTREPRENEUR T T TARR |[LIVE |
32277530345 | ENVIROPRENEUR TARR ||DEAD
||323 77514981 MAKINGS OF A MAMAPRENEUR [TARR |[DEAD
[324][77514965 MAMAPRENEUR —_raRr JjoEAD
325|[77509811 RESTAURENTREPRENELR TARR |[DEAD
[326][77506852 |[3684152 |[ENTRELING - TARR |[LIVE
327|[77503958 | [WANTREPRENEUR I TARR [IDEAD
378|[77501423 |[3818969 |[NORTHLAND FLAVOR |ITARR ||LIVE
329|[77027191 ||3951054 | INNOPRENEUR |TARR ||LIVE
3307261183 EEHN?J}IRIES&E;ESEIDEVELOPMENT NETWORK LEARN. TARR |DEAD
331|[77058008 STEP INTO THE SPOTLIGHT! [TARR J[LIVE !
| L
332|77496152 EUGENIO PINO AND FAMILY GLOBAL ENTREPRENEURSHIP [|TARR |DEAD
] CENTER |
333[77491289 |[3649720 |[YOGURTLICIOUS _ TARR |[LIVE
334|[77467674 | [ETRATEGY TRAK TARR |DEAD
335)[77467132 |AIG WORKS ENTREPRENEUR TARR |[DEAD
336][77466311 |[3637763 [DIVAPRENEUR — TARR |LIVE ]
337|[77455440 |[3569356 |[TAB EMERGING ENTREPRENEUR BOARD __|\TARR_J[LIVE
338||77452352 | [THE ENTREPRENEUR'S WIDOW TO BE TARR {IDEAD
330|[77439785 | IENTREPRENELUR * TARR |[DEAD |
[340][77438529 |[3530592 ||REAL LIFE E iTARR JLIVE
341|[r7433474 [THE E-MYTH |[FARR_]IDEAD
342|[77431697 [DETERMINED ENTREPRENEUR ITARR_|[DEAD
343|[77423072 [TARR |[DEAD
344|[77416439 [FRANCHISESOURGE.COM - [TARR |[DEAD
[345][77414808 [ECOPRENEUR - TARR |[DEAD
346][77412594 | ENTREPRENERD — — TARR |[DEAD
[347|[77441964 ||3704075 |[FRANCHISESEARCH.COM TARR JLIVE |
348|[77409308 | BUSINESS GUIDANCE SYSTEM L ITARR [[DEAD
{345|[77408308 [ACGELERATED ENTREPRENEURGROUP TARR |[DEAD
[350][77406855 LEADERSHIP POSITIONING SYSTEM TARR [[DEAD
[351][77406451 AEG LEADERSHIP POSITIONING SYSTEM TARR |[DEAD
352][77387401 | [THE ENTREPRENEUR'S EDGE TARR |[DEAD
353|[77383535 | [YOUNG ENTREPRENEUR SOCIETY TARR |[DEAD
354|[77380244 |[3761584 |[THE LITTLE ENTREPRENEUR TARR JLIVE |
| 1 |
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|355]|77388440 ||3562770 {|sIX SIGMA ENTREPRENEUR |tARR |ive |
[356|[77367857 | |AIG SMALL BUSINESS ENTREPRENEUR TARR [IDEAD |
357||77361743 | {KINGDOMPRENEUR TARR [[DEAD
358][77357003 |[3571433 |[PKF TEXAS - THE ENTREPRENEUR'S PLAYBOOK TARR |LIVE |
[350|[77354145 |[3471955 |WE BELIEVE IN THE POWER OF THE ENTREPRENEUR TARR |[LIVE
360|[77352311 | CULTURAL ENTREPRENEUR TARR |[DEAD ||
361|[77352284 | [CULTURAL ENTREPRENEUR TARR |[DEAD ]
[362|[77343255 |GALPRENEUR - TARR |[[DEAD
363][77340301 |[3667964 |[FINANCIAL ENTREFRENEUR TARR |[LIVE
36477338299 | AMERICAN ENTREPRENEUR ____ TARR |[DEAD |
36577334535 | ENTREPRENEUR — [TARR |[DEAD |
36677330210 |[3636988 |[BIZ. RESOURCES FOR ENTREPRENEURS TARR |[LIVE
367|[77329044 |[3471126 |[EMPLOYEE TO ENTREPRENELR ﬁ‘ml
368|[77325603 ||3466599 |[PARENTPRENEUR [TARR ][LIVE
[369][77320147 [FLAUNTREPRENEUR(S) - THE WORD TARR |[DEAD
[370][77314385 ENTREPRONEGRO TARR |[DEAD
371|[77303175 [THE LITTLE ENTREPRENEUR THAT COULD TARR |[DEAD
372|[77292082 SPIRITRENEUR ___|raRR |bEAD
[373][77292077 SPIRITRENEUR " |ITARR |jDEAD
37477291117 |[3481956 |[GREENSTONE GROUP TARR |[LIVE |I
[375]j77283481 |[3581304 ||[CADREPRENEUR TARR |LIVE |
[376|[772775839 ||2636023 |[WASTER ENTREPRENEUR TARR |[[LIVE |
377||77276321 ||3510987 ||SUREFIRE WEALTH KNOWLEDGE |S POWER TARR ||LIVE
378|[77266698 | LUMOS DESIGN _ - —_|[TARR |[pEAD
379||77264952 ENTREPRENEUR CASH TARR [|LIVE
[380][77262076 | PRIESTESS TARR |DEAD _|f
381][77261551 | ACCIDENTAL ENTREPRENEUR - TARR |[DEAD _Ji

ENTREPRENEUR IN THE GITY, THE ON GOING STORY ABOUT |
sofraeas| (| CHAN EUIRSTREAERS LT AN TRALS AND RO 1 Joeao

INVENTING AND DESIGNING NEW PRODUCTS...
383(|77246598 ||3448218 [[WEBEPRENEUR [TARR_||LIVE
384|[77242763 |[3487416 |[ACTIVENTREPRENEUR TARR |LIVE |
385|[77236694 ||3629328 | [TARR |[LIVE
38677229323 | [XTREPRENEUR [TARR |[DEAD |
387|[77226387 |[3519022 |[ENTREPRENEUR.COM m [TARR |UvE ]
[388|[r7217227 EZE___ [TARR_|[DEAD
380|{77217196 ENTREPRENEUR TO ENTREPRENEUR TARR ||DEAD |
[380| 77214567 |[3521777 ||SERVENTREPRENEUR TARR |[LIVE

THE ENTREPRENEUR'S BIBLE, THE BUSINESSMAN'S BIBLE

ENTREPRENEURSHIP, REVISED KING JAMES VERSION
[392|[77211514 | [HERPRENEUR __ [TARR |[DEAD
393[77208981 ENTREPRE-LAWYER TARR |[DEAD
394|[77208116 GRANDPRENEUR _ [TARR |[DEAD

i 1 i L]
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305([77199838 |[3506113 ||SKILLPRENEUR TARR |lLIVE |
39677198201 {|3403829 [[SOULPRENEUR TARR {|LIVE |
397|[77178398 ||3503652 |[FOODPRENEUR TARR ||LIVE
388][77177350 |[3434419 |[OWN YOUR POWER TARR |LWVE |
399\77144083 |[3388640 :T l\g m;a@eiii \*{rou BABY... THE ENTREPRENEUR'S GUIDE [l .aer |l jve |
40077143664 |[3334322 |[C TARR |LIVE ||
40177124243 INVENTREPRENEUR INVENTORS AND ENTREPRENEURS TARR |DEAD |
1402||77120033 [TERRA HABANERO [TARR |[[DEAD
40377119988 | [ANGEL INVESTING AT THE HOTTEST LEVEL |TARR |[DEAD |
404][77115301 |[3383640 |[THE INTERNET ENTREPRENEUR TARR |ILIVE
40577101614 | [DIVA PRENEURSHIP —|mAaRR |[pEAD
40877101030 [ENTREE-PRENEUR [FARR |[DEAD
407|[77085900 HIGH NET WORTH ENTREPRENEUR |TARR ||DEAD
408|[77085240 HNWE — TARR |[DEAD |
[409][77075184 |[3342781 | SALESPRENEUREDGE TARR |[LIVE
410][77063829 [ENTREPRENEUR IN ACTION |TARR_][DEAD
411|[77060405 ENTREPRAYNEUR TARR |[DEAD
[412][77058935 ||3433884 || ENTREFPRENERD TARR_[[LIVE
413|[77051808 ||3287640 |[THE MARKETPRENEUR TARR {[LIVE
41477050452 MINIPRENEUR TARR |[DEAD
[415][77049363 E REVOLUTION - [TARR |DEAD |
[416|[77046572 |[3274030 |[HIPHOPPRENEUR ~ |mARR |LUVE |
41777034543 ||3382498 {|COLLEGEPRENEUR T TARR |[LIVE |
418|[77027301 | LIFESTYLE ENTREPRENEUR TARR ]|[DEAD
419][77027268 | LIFESTYLE ENTREPRENEUR [TARR _|DEAD
[420][77027215 LIFESTYLE ENTREPRENEUR [TARR |DEAD |
I@fr?nzms [LIFESTYLE ENTREPRENEUR ~_|[FARR |DEAD |
422|[77022373 | CIE _|rARR oEAD ]
423|[77012110 ||3867769 ||[ENTREPRENEUR TARR |LIVE |
424|[77012103 |[3427382 [REALPRENEUR _ - —_|raRR Juve ]
425{[76705112 | |ABJ ENTREPRENEUR _ AR Juve ]
42676530938 ||2890534 | SMALLBIZBOOKS.COM ITARR ||[DEAD
427|[76706695 TREP |TARR [LIVE
[428][76702485 |[3924387 ||[BUSINESS SUCCESS SECRETS ITARR JUVE |
42876701913 | REFER AN ENTREPRENEUR ' TARR JLVE |
430|[76701629 AUTHOR-PRENEUR TARR |LIVE |
431|[7e697723 | [ATM MERCHANT SYSTEMS _ — TARR |[DEAD
432|[76697253 | [NYC ENT TARR_|[DEAD
433|[76697252 | NEW YORK CITY ENTREPRENEUR WEEK TARR |[pEAD |
434||76696650 BUSINESS OPPORTUNITY 500 - [TARR |IDEAD
43576695962 | TELL AN ENTREPRENEUR TARR |[DEAD
438|[76691766 |[3652950 |[ENTREPRENEUR CONNECT - TARR_|[LIVE
437|[76691530 |[3924374 |[ENTREPRENEUR ASSIST - TARR |LIVE |
| | | |
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438||76685057 ||3535792 [[visioN OF DECOR TARR |lLvE |
439|[76685056 IS, BRICKHOUSE TARR JLLIVE
440|(76683815 |{3506898 |[NFIB YOUNG ENTREPRENEUR FOUNDATION TARR JLIVE |
[441[76680448 |[3665015 [[THE CONNECTED ENTREPRENEUR __|mARR_|LIVE
442]/76680371 TECHNOPRENUER ___|TARR JpEAD ]
443|[76679564 3470064 |[ENTREFRENEUR PRESS TARR JLIVE
444][76675563 |[3470063 |[EF ENTREFRENEUR PRESS I TARR |[LIVE
[445|[76678825 |[3374476 | WOMENENTREPRENEUR,COM TARR [[LIVE
M|445 76676981 3420812 [[THE ENTREPRENEUR'S PHONE SYSTEM TARR |[LIVE
447][76673877 |[3481135 |[GO-ANYWHERE ENTREPRENEUR . [rarr UVE
44876673581 Eﬁ? F}’éﬁ&"éﬁé EgoNE SYSTEM DESIGNED FOR TODALS_ TARR DEA'L_‘
449)[76670060 |[3266532 |[ENTREPRENEURENESPANOL.COM [TARR JLIVE ]
[450][76664695 | ENTREPRENEUR EXPO TARR |DEAD |
451|[76662071 [PLATINUM ENTREFPRENEUR [ TARR |[DEAD |
452||76661051 ||3411275 |[ENTREFRENETTE K |[TARR Juve ]
45376657293 |[3204899 |[ENTREPRENEUR'S STARTUPS TARR ||LIVE
454][76657024 |[3315154 |[ENTREPRENEURIAL WOMAN - TARR JLIVE |
45576656865 |[3204897 [IMYVOICE - - [FARR |LIVE |
456)|76653858 (3214566 | HUSTLEPRENEUR [TARR [|LIVE
457|(76644866 SEQUOIA CAPITAL ENTREPRENEUR R ECOSYSTEM TARR |[DEAD |
145876640758 | AGROCOM., —_|[TARR JpEAD ]
459 RADIGALS AND VISIONARIES TARR |DEAD |
460][76626431 |[3128434 |ENTREPRENEUR'S ADVOCATE - ([TARR _JILIVE |
[461][76B04660 SWEET THINGS " ITARR |[DEAD
462|[76601207 ENTREPRENEUR SUITES ' TARR [[DEAD
463|76534018 |[2984742 [[ACTORPRENEUR ATTITUDE _ —___ |rAaRR JLivE
|464]|76588980 | THE ENTREPRENEUR'S NETWORK |[TARR ][DEAD
465|[76582504 |[3030734 Eu}éﬁé”mels THE MAGAZINE FOR ENTREPRENEURIAL TARR |Live
46676579418 |GENIUS ENTREPRENEUR T ~_|["ARR JjpEAD ]
l467][76572346 | LAWNTREPRENEUR — " |[TARR JpEAD |
|468]|76565130 ] ENTREPRENEUR EXPO JTARR JDEAD |
469(|76551778 |[2986596 |[VETREPRENEUR | TARR [|LIVE |
47076543047 ENTREPRENEUR NETWORK . [T/ARR |DEAD |
471176531473 BIZSTARTUPS , B ~ |ITARR |DEAD
[472|l76530940 |[3081531 |[SMALLBIZBOOKS.COM TARR [[LIVE H
473|[76528861 [THE ENTREPRENEUR _ _ TARR |[DEAD
l474][76526705 THE AMERICAN ENTREPRENEUR [TARR” JDEAD |
[475|[76516583 |[3166835 |[GLOBAL STUDENT ENTREPRENEUR 1 [TARR JLIVE |
476|[76496965 LATINAPRENEUR ___ [TARR IDEAD EAD |
477][76484080 | [BEAUTY ENTREPRENEUR OF THE YEAR TARR JDEAD |
478|[76432938 | SMARTUPS - TARR |[DEAD _]
479|[76432938 [SMARTUPS [TARR |[pEAD  _|
[480|[76428604 |[2804194 [[BRETTER BUSINESS. RICHER LIFE. [TARR |[LIVE —||
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[481|[76359575 ||2914820 ||SEA MILES . . [[rarr |lLive
[482|[76379481 J[2725755 |[SISTERPRENEUR ~__|[TARR JjLIVE
483|[76379302 [LATINO ENTREPRENEUR [TARR |DEAD |
484||l76372365 NORTHWEST ENTREPRENEUR NETWORK ~_|[TARR |DEAD
|485([76366950 |[2655076 |[THE COMPANY WHERE THE ENTREPRENEUR IS KING TARR |[DEAD |
486|/76356698 | (2642726 ||WHERE THE ENTREPRENEUR IS KING TARR |[LIVE
487||76354365 |[2677261 |[PE PROFESSIONAL ENTREPRENEUR |TARR |LIVE~ |
H|488|[76352515 | HOMEOFFICEMAG TARR |[DEAD ]
489][76343497 [SMALL BIZBOOKS TARR |[DEAD
490|(76337473 (2751128 |[THE 215T CENTURY ENTREPRENELUR TARR [[LIVE |
491||76316327 |[2688132 |[ENTREPRENEUR'S PARTNER TARR |[LIVE
492/[76305003 ||2667411 [[SEA MILES _ J(TARR_[[DEAD
493([76304609 |[294B611 |[ROARING LION TARR_||LIVE
49476301401 |[2685626 |INTELLGENT SYSTEMS TARR |DEAD
49576299130 |[2682039 |[ERG - — [TARR J[DEAD
496|[76273774 ) AMERICA'S MASTER ENTREPRENEUR e TARR |[DEAD |
|497|[76262984 |j2569917 |[CAMP ENTREPRENEUR TARR |[DEAD
498|[76268547 [FINANCIAL ENTREPRENEUR TARR |[DEAD
499|[76247149 ||2542943 ||SUCCESS THROUGH EDUCATION AND MOTIVATION TARR |[DEAD
500][76247148 [[2544838 [[STEAM ~— _lrarr JpEAD

|.HOME ] SITE [NDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLIGY
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FTO Fann 1270 {Hev 2006)
QB the, DG57-000Y (Exn 123172000

Trademarlk/Service Mark Application, Principal Register

TIAS Plus Application

Serial Number: 77651410
Filing Date: 01/16/2009
To the Commissioner for Trademarks:

MARK: EntrepreNeurology (Standard Characters, see marl)
The literal element of the mark consists of EntrepreNeurology.
The mark consists of standard characters, without claim to any particular font, style, size, ar color.

The applicant, Daniel. R. Castro, a citizen of United States, having an address of
Building I, Suite 450,
12401 Research Blvd
Austin, Texas 78759
United States
requests registration of the trademarl/service mark identified above in the United States Patent and

Trademark Office on the Principal Register established by the Act of Tuly 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended.

For specific filing basis information for each item, you must view the display within the Input Table.
International Class 041: Conducting workshops and seminars in inngvation strategic planning

Use in Commerce; The applicant is using the mark in commerce, or the applicant's related company or
licensee is using the mark in commerce, or the applicant’s predecessor in interest used the mark in

COmInerce, on or in connection with the identified goods and/or services. 15 U, S.C. Section 1051(n), as
amended.

In International Class 041, the mark was first used at least as early as 01/07/2009, iand first used in
commerce at least as early as 01/07/2009, and is now in use in such commerce, The applicant is
submitting one specimen(s) showing the mark as used in commerce on or in connecti'on with any item in
the class of listed goods and/or services, consisting of a(n) screen print of promo page fTom web site,

Original PDF file:

5pec-6668101146-165535852 . Seminar Promo From Web Page pdf
Converted PDF file(s) (2 pages)

Specimen Filel

Specimen File2

The applicant hereby appoints Daniel R. Castro of Castro & Baker, LLP
Building L, Suite 450
12401 Research Blvd



Austin, Texas 78759
United States

to submit this application on behalf of the applicant. The attomey docket/reference number is Daniel R,
Castro.
Correspondence Information: Daniel R, Castro

Building I, Suite 450

12401 Research Blvd

Austin, Texas 78759

512-732-0111(phone)

deastro@telmolaw.com (authorized)

A fee payment in the amount of $275 has been submitted with the application, representing payment for 1
class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resuiting registration, declares that he/she is
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademearl/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commeree;
to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, sither in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his/her own lmowledge are true; and
that all statements made on information and belief are believed to be true.

Signature: /daniel r. casiro/ Date Signed: 01/16/2009
Signatory's Name: Daniel R. Castro
Signatory's Position: owner

RAM Sale Number: 2740
RAM Accounting Date: 01/21/2009

Serial Number: 77651410

Internet Transmission Date: Fri Jan 16 17:04:59 EST 2009
TEAS Stamp: USPTO/FTK-66.68,101.146-2009011617045945
8479-77651410-4402c508420ce1 6dd8571a6i02
61c94fbed-CC-2740-20090116165535852633



