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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

ANDRES FALCON and DONNA
FALCON,

No. 1:12-CV-491-DAE

Plaintiffs,
VS.

§
§
§
§
§
§
§
STATE FARM LLOYDS, 8
§
§

Defendant.

ORDER: (1) GRANTING DEFENDAN’S MOTION TO STRIKE EXPERT
TESTIMONY OF JAMES FIELDS; (25RANTING IN PART AND DENYING
IN PART DEFENDANT’'S MOTION TOSTRIKE EXPERT TESTIMONY OF
MARION ARMSTRONG; (3) GRAN'ING DEFENDANT’S MOTION TO
STRIKE EXPERT TESTIMONYOF STEPHEN HADHAZI; AND
(4) DENYING PLAINTIFFS’ MOTION TO STRIKE EXPERT TESTIMONY OF
STEPHEN WAIDE

On May 5 and 6, 2014, the Cotdard Defendant’'s and Plaintiffs’
motions to strike and conducted evidentibearings pursuant to Daubert v.

Merrell Dow Pharm., Inc., 509 U.S. 579 (19%9)e “Daubert hearings”). Robert

L. Collins, Esq., Audrey Esuthrie, Esq., and Richail Grigg, Esg., appeared on
behalf of Plaintiffs, and Richard Wo8th, Esq., and Christopher Shuley, Esq.,
represented Defendant.

After reviewing the motions and the supporting and opposing

memoranda, and consideritige testimony proffered #te Daubert hearing, the
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Court (1)GRANTS Defendant’s Motion to Strike Expert Testimony of James
Fields (Dkt. # 27); (2I5RANTSIN PART AND DENIESIN PART Defendant’s
Motion to Strike Expert Testiony of Marion Armstrong (Dkt. # 29);

(3) GRANT S Defendant’s Motion to Strike ExpeTestimony of Stephen Hadhazi
(Dkt. # 28); and (4PENIES Plaintiffs’ Motion to Strike Expert Testimony of
Stephen Waide (Dkt. # 43).

BACKGROUND

Plaintiffs Andrew and Donna Falcon (the “Falcons”) purchased a
homeowners insurance policy (Policy No. 83-LV-9557-4) (the “Policy”) through
Defendant State Farm Lloyds (“Stdtarm”) covering their property at 131
Rainbow drive, Bastrop, Texas (the “Property” or the “Falcon residence”). (DKkt.
# 1-2 1 7.) The Falcons timely maalérequired premium payments under the
policy. (Id.)

In September 2011, a wildfieeccurred in Bastrop County (the
“Bastrop fire” or the “Bastropvildfire”). (Id.) On Setember 6, 2011, the Falcons
contacted State Farm stating that tbelieved their house had been destroyed by
the Bastrop fire. (Dkt. # 46 § 2.) S#dtarm issued the Falcons a $5,000 advance
to assist them while thayere barred from their home by the authorities. (Id.)

Although the fire did not cause signifidgrhysical damage to the Property, the



Falcons filed a claim with State Faseaeking to recover under their policy for
damage caused by exposure to the fire’'s smoke. (Id.)

On September 9, 2011, StaterRassigned Vidale Coleman, a
catastrophe claims adjustéw,evaluate the Falcons’ claim. (Id. § 3.) On
September 12, 2011, Coleman drove toRhgperty and found it vgastill standing.
(Id. 1 4.) Coleman and the Falcons agreed that Coleman would inspect the
Property on September 16, 2011. (Id. 15.)

On September 16, 2011, Colemaspected the Property with Donna
Falcon. (Id. 1 6.) According to Staterffa Coleman “did not find any direct fire
damage to the roof or the exterior of the house.” (Hbwever, Coleman did find
“minor fire damage” on the deck and damagé¢he trees and lights in the yard.
(Id.) Coleman also allowed for “cleany of the interior and exterior of the
residence due to soot, and food loss at theleace.” (Id.) State Farm claims that
Donna Falcon asked abarmnoke damage to the carpet and that Coleman informed
her “she would first need to attemptdiean the carpet before State Farm would
authorize replacement.”_(Id.) Similarly, Donna Falcon asieether State Farm
would replace one of the refrigeratahse to the smell caused by rotting food

remaining in there after the power went out. (Id. 1 8.)



State Farm states that the Falcons contacted Service Master who
estimated the cost to clean the residewas $8,103.75._(Id. § 7.) State Farm
received this estimate around September 23, 2011. (Id.)

On September 26, 2011, Coleman prepared an estimate allowing for
(1) the policy limit of $8,245.00 for the treeshrubs, and other plants in the yard;
and (2) $8,398.12 for remediation of the house, including the cleaning by Service
Master and repairs to the deck. (Id. ) 8tate Farm deniecbverage for the
refrigerator because the damage was notezhhg a “covered peril.”_(Id.) It then
issued a check to the Falcons for $13,&82 for the total, ks the $5,000 advance
State Farm had already provided to thieéias. (Id.) Additionally, State Farm
issued a check for $1,505.94, covering Balcons’ alternative living expenses
($1,045.94), food loss ($2%M), and damage to persopabperty ($210.00). _(1d.)
Coleman discussed these payments Wi¢éhFalcons, and the check was sent
around September 26, 2011. (Id.)

On October 7, 2011, Coleman issued a new statement of loss that
included an additional $991.90 in forcedacuation expenses and $114.78 to clean
the Falcons’ personal property. (Id. { 1&date Farm issued a check; however,

the Falcons did not receive it, so $t&iarm stopped payment and reissued the



check. (Id.) In addition, State Farmigpanother $2,037.84 iiiving expenses and
forced evacuation expensegld.  11.)

According to State Farm,ddna Falcon contacted State Farm
regarding the invoice she received from $&\WMaster. (Id. 1 12.) Donna Flacon
claimed she did not have the money ty thee invoice and that she believed State
Farm would be responsible for it._(IdState Farm told her that it had issued
payment to the Falcons covering this exge and it was their responsibility to pay
the contractors. _(Id.)

Subsequently, State Farm receélieletter from the Falcons’ attorney
seeking full payment of the claim antleehing an estimate from Stephen Hadhazi,
a public adjuster, claiming the Falconsreventitled to payment in the amount of
$112,766.59 to remediate the Property entirely. (Id. § 13.)

In response, State Farm engageeinGllart, a claimadjuster, to re-
inspect the Property and review the claifid.  14.) On March 2, 2011, Hart
reviewed the claim and contacted the Faltattsrney; Hart then sent the Falcons’
attorney a letter on March 18012, seeking to set up a specific time to re-inspect
the Property. (Id. § 15.) Hart receiveo reply until April 23, 2012, when the
Falcons’ attorney told Hahe could re-inspect the éfyerty on April 30, 2012, (Id.

118)

! According to State Farm, there is neplite over this amount. (Dkt. # 46 7 11.)
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Meanwhile, on April 5, 2012, 8te Farm received an invoice from
National Smoke Contaminant Testindywsiness owned by James Fields, in the
amount of $2,900 and a lab report frorm#strong Forensic Laboratory, Inc.,
(“Armstrong Labs”) dated Jannal7, 2012. (Id. 1 16.) &te Farm sent this report
to Ninyo & Moore, an environmental soiges consulting company, for review on
April 11, 2012. (Id.) State Farm resfed to pay the invoice because it had not
ordered or authorized the test. (Id.)

On April 30, 2012, Hart inspected the Property with Donna Falcon
and a representative from Service Masigd. § 18.) According to State Farm,
“Hart noted that the Falcons had m®red all of the carpet in the house and
installed hard wood floors.”_(Id.) Additiolty, Hart reported that he “did not find
any soot in the interior of the residence, and the representaim Service Master
who attended the re-inspection indicatied house had been properly cleaned.”
(d.)

On May 3, 2012, Ninyo & Moore reported to State Farm that “the
Armstrong lab report was incompletedawas not sufficient to provide any
meaningful information about the conaditi of the Falcons’ house.” (Id. 1 19.)

On May 7, 2012, the Falcons filedit against State Farm and Rivers
Alexander Schara, an agent of State Fafbkt. # 1-2.) The Falcons contend that

State Farm and Schara fallt properly investigate their insurance claim as

6



required by the policy._(Id.) The Falcoa$eged that (1) State Farm breached its
contractual obligations, (2) State Farnd&chara breached the duty of good faith
and fair dealing, (3) State Farm anch&a violated Chapter 541 of the Texas
Insurance Code, (4) State Farm and &xhalated the Teas Deceptive Trade
Practices Act, (5) State Farm violate®42 of the Texamsurance Code, and

(6) State Farm and Scharaused the Falcons mental anguish. (Id. 1 10-18.) The
Falcons seek multiple damages, punitivendges, attorney’s fees, and special
damages from State FarmdaSchara. _(Id. 11 19-24.)

On June 6, 2012, State Farm and Schara removed the case to this
Court. (Dkt. #1.) Subsequently, St&@mm and Schara mod¢o dismiss Schara
from the suit because Schara had beenopgnly joined. (Dkt. # 7.) The Court
granted the motion, and lsara was dismissed on Augés 2012. (Dkt. # 9.)

On October 7, 2013, State Farmwad to strike the expert testimony
of James Fields. (Dkt. # 27.) State Fah@n moved to strike the expert testimony
of Stephen Hadhazi on October 9, 204134 it moved to strike the expert
testimony of Marion Armstrong on @ber 11, 2013. (Dkt. ## 28, 29.)

On November 21, 2013, the Fais moved to strike the expert
testimony of Stephen Waide. (Dkt. # 43.)

The majority of the expert tesony that the parties challenge is

based upon various air qualdayd particulate matter saitap taken at the Falcon

Z



residence. First, Fields took betwdamenty and twenty-five samples of
particulate matter from the Falcon residern the Fall of 2011. (Dkt. # 30-3 at
38.) Of these, Fields sent two alcobwlabs to Armstrong Labs. (Dkt. # 29-5 at
2.) Armstrong Labs gendrl a report analyzing threswabs dated December 29,
2011. (Id.)

Armstrong Labs received anottsample from Fields on January 11,
2012. (Dkt. # 29-6 at 2.) This time, Fields sent a sterile cotton swab. (Id.)
Armstrong Labs generated a report analgzhe swab dated January 17, 2012.
(Id.) A second identical report containinglifferent address for Fields was issued
on January 28, 2012, (Id. at4.)

Additionally, on October £012, Exponent Laboratories conducted
an assessment of the Falcon residencepsoperty. (Dkt. # 29-2 at 10.) During
this assessment, Exponent collected sumace samples of which they tested six
samples and one blank sample. (Id.) Expoaéso collected nine surface vacuum
samples of which they tested sixrgales and one blank sample. (Id.)

During the summer of 2013, Fields returned to the Falcon residence
and took an air quality sample using a devknown as a Sep-Pak; this sample was
then sent to Armstrong Labs for analysis. (Dkt. # 29-7 at 2.) Armstrong produced

a report on this sample dated July 9, 2013. (Id.)



LEGAL STANDARD

Federal Rule of Evidence 702 provides:

A witness who is qualified e expert by knowledge, skill,
experience, training, or educatioray testify in the form of an
opinion or otherwise if:

a. the expert’s scientific, technical, or other specialized
knowledge will help the trier of fact to understand the
evidence or to determine a fact in issue;

b. the testimony is based on sufficient facts or data;

c. the testimony is the product of reliable principles and
methods;

d. the expert has reliaphpplied the principles and methods to
the facts of the case.

Fed. R. Evid. 702. This rule lays psmsibility on the court to “ensure that any
and all scientific testimony or evidence admitted is not only relevant, but reliable.”
Daubert, 509 U.S. at 5809.

“In rulings on the admissibility agéxpert opinion evidence the trial

court has broad discretion . . . .” Wallx, Inc. v. Accenture, L.L.P., 716 F.3d

867, 881 (5th Cir. 2013) (internal citatis and quotation marks omitted). The
Fifth Circuit maintains that districtoeirts are to “function as gatekeepers and
permit only reliable and relemiexpert testimony to be presented to the jury.”

Wilson v. Woods, 163 F.3d 935, 937 (5th Cir. 1999). It is the role of the district

court to assure “that the proffered witaes qualified to testify by virtue of his
‘knowledge, skill, experience, training, education.” _Id. (quoting Fed. R. Evid.

702). A court “should refuse to allow arpert witness to testify if the witness is
9



not qualified to testify in a particular fielat on a given subject.” Id. However, if
an expert’s testimony constias shaky, but admissibévidence, the court should
rely on “vigorous cross-examination, pretion of contrary evidence, and careful
instruction on the burden of proof” to miéie the shakiness of the testimony. Id.

(quoting_Pipitone v. Biomatrix, Inc., 2883d 239, 250 (5th Cir. 2002)). “Courts

act as gatekeepers of expert testimony ‘to make certain that an expert, whether
basing testimony upon professional studieparsonal experience, employs in the
courtroom the same level of intellectuajor that characterizele practice of an

expert in the relevant field.””_Recuosi Software, Inc. vVDouble-Take Software,

Inc., No. 4:10-CV-403, 2012 WL 1576252,(2.D. Tex. May4, 2012) (quoting

Kumho Tire Co. v. Carmlwael, 526 U.S. 137, 152 (1999)).

To be reliable and therefore adisible under Rule 702 of the Federal
Rules of Evidence, expert testimoay to a scientific, technical, or
other specialized area must: (1) as#he trier of fact to understand

the evidence or to determineatin issue; (2) be based upon
sufficient facts or data; (3) be the product of reliable principles and
methods; (4) and haveliably apply the principles and methods to the
facts.

Padre Enterprises, Inc. v. Rhea, Mdl1CV674, 2013 WL 4284925, at *1 (E.D.

Tex. Aug. 13, 2013). In dermining whether testimony rgliable, the court relies
on numerous factors including, “(1) whetliee expert’s theory or technique can
be or has been tested; (2) whether tle®ty or technique has been subjected to

peer review and publication; (3) the known or potential rate of error of the

10



challenged method; and (4) whether the th@w technique is generally accepted
in the relevant scientific community Daubert, 509 U.S. at 593-94. In evaluating
these factors, the court must focustiom expert’s “principles and methodology,
not on the conclusions” generdteld. at 594. “[l]n a juy trial setting, the Court’s
role under Daubert is not to weigh the etpestimony to the point of supplanting
the jury’s fact-finding role; instead, tl@ourt’s role is limited to that of a
gatekeeper, ensuring that #sadence in dispute is atdst sufficiently reliable and
relevant to the issue before the jtingat it is appropriate for the jury’s

consideration.” Retractable Tech., IncBecton, Dickinson and Co., No. 2:08-

CV-16-LED-RSP, 2013 WL 4574258, dt (E.D. Tex. Aug. 27, 2013).
“In addition to being reliable xpert testimony must ‘help the trier of

fact to understand the evidence or tted®mine a fact ingsue.” Romanv.

Western Mfg., Inc., 691 F.3d 686, 694 (Rth. 2012) (citing Fed. R. Evid.

702(a)). Under Rule 702, this means that proffered expert testimony must be
relevant. _Id. “Expert teshony which does not relate to any issue in the case is
not relevant, and ergo, non-helpfuld. (quoting Daubert, 509 U.S. at 591
(internal quotation marks and citationsited)). “Expert testimony is admissible
only if the proponent demonstrates thaj:tfle expert is qualified; (2) the evidence

Is relevant to the case; and (3) the evidence is reliable.” Watkins v. Telsmith, Inc.,

121 F.3d 984, 98889 (5th Cir. 1997).
11



“The burden to demonstrate thag texpert’s findings and conclusions
are based on valid scientifimethod, and are therefareiable, is placed on the

party seeking its admission.” Castellow v. Chevron USA, 97 F. Supp. 2d 780, 783

(S.D. Tex. 2000).

DISCUSSION

l. Plaintiffs’ Expert: James Fields

State Farm objects to Fields’ testimony arguing that he is not qualified
to render an expert opinion on the follogitopics: (1) that the samples he took
from the Falcon residence in the fall28611 and August 2013 were in accordance
with any accepted methodology or stamild2) that the fall 2011 and August 2013
samples were representative or indicat’damage to the Falcon home; (3) that
the fall 2011 and August 2013 sampleseveandled in accordance with any
accepted methodology or standard; (4) theneadu extent of damage to the Falcon
residence; (5) whether a homeowner ibgalted to disclose smoke damage on a
Texas Seller’s disclosuferm or under the Texas Deptive Trade Practices Act;
and (6) whether smoke damage has redtieedalue of the Falcon residence.
(Dkt. # 27 at 3.)

As a preliminary matter, the Falcomgjue that to the extent Fields is

presenting testimony regarding facts, rather than opinions, it is not subject to a

12



Daubert challenge. The Court agrees, arttiecextent that Fields testifies to his
personal observations, that testimonwyasg subject to a Daubert challenge.

A.  Fields’ Qualifications as an Exgen Smoke Contaminant Testing

According to Fields’ curriculum vitae, his education consisted of a
high school degree completed in 1971 &we years of night school in the
business school at the University of HoustofDkt. # 27-1.) Subsequently, Fields
worked in a variety of jobs includingank teller, bank purchasing agent, grocery
store assistant manager, aaes manager. (Id.) 995, Fields transitioned into
real estate. _(Id.) Beten 1995 and 2000, Fields band sold office warehouse
projects. (Id.) Then in 2000, he bewathe Director of Real Estate for an
unnamed “large developer” Bouthern Texas._ (Id.) &lds retained this position
until 2008. (Id.) Between 2009 and 20Eelds lists his occupation as semi-
retired real estate broker and develogéd.) In 2011, Fields formed and became
president of National Smokeo@taminant Testing._(Id.)

Fields claims he became an extpe how and where smoke damage
occurs “through extensive training with Mr. IBd&verett.” (Id.) Fields states that
Everett is his business partrand the retired Assistant Fire Chief of the Houston
Fire Department with twenty-three yearseaperience. (Id.) Fields asserts that

“Mr. Everett spent countless hours going okge Department tapes - movies and

? Fields did not graduate from the Uarsity of Houston. (Dkt. # 27-1.)
13



reference materials n [siah education process thats been invaluable. Mr.
Everett is the CEO of our company.” (Id.)

State Farm challenges Fields’ {fieation as an expert capable of
testifying about the smoke contamimattitesting he conduaeand the alleged
smoke damage to the Falcosioence. (Dkt. # 27 at 4 $tate Farm asserts that
Fields’ education and work history have pobvided him with scientific, technical
or other specialized knowledge that quasifrem as an expert. (Id.) State Farm
argues that Fields’ only qualificationsrde from discussions with Everett, a
single discussion with Marion Armstrong, a certified industrial hygienist with
Armstrong Labs, and self-study of unideiettf materials. (Id. at 5.) State Farm
contends that Fields is not qualified to testify that he took the samples from the
Falcon residence in accordangith any accepted methodgly or standard._(ld. at
4-5.)

In response, the Falcons arghat Fields has a “comprehensive
knowledge of the appropriate processesrarthods of smoke damage test sample
collection.” (Dkt. # 30 at 4-5.) The Falcotsntend that Fields’ interactions with
Everett qualify him as an expert. (IdThe Falcons assert that Everett has more
than twenty years of experience tramgifirefighters and prefssionals regarding
smoke and smoke damage. (ld.) Additibndhe Falcons maintain that Everett

observed Fields take samples on multipleasions. (Id.) The Falcons assert that

14



Fields has conducted betwe225 and 250 “smoke damaigsts and interviewed
occupants in over 150 homes and othercstires in connection with the Bastrop-
area wildfire events that damaged théc&a home by heat and smoke.” (Id.) The
Falcons contend that Fields has conduisienilar testing in Arizona, Colorado,
Indiana, and Washington. The Falcatam that through these experiences,
Fields has learned from the homeownerthefdamage that smoke can cause to
structures and personal property. (Id.)

The Court must thoroughly examine Fields’ qualifications. First,
from Fields’ curriculum vitae, it is apparent that Fields does not possess any formal
education regarding the effects of smokea residential structure or regarding
proper procedures for determining wimet a structure has been damaged by
smoke. (Dkt. # 30-5 at 2.) Fieldsshaot completed any educational degree
beyond high school; he doessgsess some post-secondary education, but this
concentrated in business administratamd does not appear to have any
applicability to smoke damage or testindd.; Dkt. # 30-3 at 41:23-42:1.)

The Court recognizes that forneaducation is not the only means to
obtain expertise in a relevant area; aretéfore, the Court natl evaluate whether
Fields’ self-study and experiea is enough to qualify him @ expert. In Fields’

case, he relies on discussions he had wittrélt;, as well as self-study of literature

15



provided to him by Everett, and a convéi@awith Marion Armstrong as the basis
for his expertisé.(Dkt. # 30-6 at 1.)

1. Fields’ Consultation with Everett

Fields bases much of his expegtan his partnership with Everett.
According to Fields, prior to conducting ske contaminant testing, Fields read
“some information and some articles . boat fire science and smoke” that Everett
provided to him. (Dkt. # 30-3 at 72:19-25.) Fields did not keep possession of
these articles, but rather returned therkverett. (Id. at 73:1-2.) Fields also
stated he educated himself throughititernet; however, when asked during his

deposition about what he had reld,could not recall any specifics:

*In his deposition, Fields also mentichat he spoke wita doctor at ACT Labs,
whose name he could not remember.

Q. The only thing you remembabout that conversation was his
suggestion that you use a poly puff filter, correct?
A. Poly foam filter, yes.

(Dkt. # 30-3 at 103:20-23.)
Fields also stated that he spa&e Dr. Wooters at Armstrong Labs.

Q. You also talked to Dr. Woetts at Armstrong Labs. And the
only thing that you recall that he told you to use use was to use
a chain of custody form, to k@ sure your samples weren’t
tampered with and to send the sample FedEXx, correct.

A. Correct.

(DKt. # 30-3 at 104:6—11.)
16



Q. Okay. You also told me thgbu looked at the internet and

some books for some techrigaformation about becoming a

smoke contaminant testing technician, correct?

Correct.

Again, as of last Septdrar you had no idea what those books

were nor could you recalfhat you had looked at on the

internet. Is that true still today?

A. | cannot quote you a specific atéor a specific author or a
specific website that | wetd to review information.

o >

Q. Well, is it true, sir, that yolooked on the internet to try to
figure out how to do your sampling?

A. As part of my process, yedsdid review sites on the internet.

Q. Butyou can [sic] tell me whgbu read or what it might have
said,correct?

A. No, | sure can't.

(Id. at 74:2-12, 103:8-14.)

Similarly, Fields had only a limited recollection of what his
discussions with Everett entailed. (1d.78:16—74:1.) He direcall that Everett
advised him to identify from where a sadmwas taken and observed Fields take
samples approximately twelve times; howeteat appears to be the extent of his
recall of their conversations. €8 id. at 50:16-25; 104:19-22.)

It is unclear what value Everett could add to Fields’ expertise in
smoke contaminant sampling. Ther@dsevidence that Everett has any
experience or training in conductisghoke contaminant sampling, and Fields
stated that Everett has never conductedkentesting on behalf of National Smoke

Contaminant Testing._(ld. at 50:16-19.)
17



2.  Conversation with Armstrong

In early 2013, Fields met with Arstrong to discuss the samples he
had been sending and the process for takinguality samples(ld. at 26:10-15.)
The meeting lasted betweene and two-and-a-hdiburs, and they discussed
general testing issues aslhas the sample media Fields was using. (ld. at 27:13—
24.) According to Fields, “[w]e discussad quality testing that can be done in the
houses and the effect that they show as$eoffgassing and different contaminants
that are involved from that.”_(lét 28:7-10.) However, Armstrong did not
provide him with any materials to studgstead, they “talked in general terms
about how it is done and why it's donathvay.” (Id. at 28:16-17.) Armstrong
did not provide Fields with any industwide standards for smoke sampling, and
Fields did not ask if any existed. (lt.29:15-20.) Fields also spoke with a
chemist at Armstrong Labs, Dr. Wooters)awields stated did not have any issues
with the samples he was sending to Arimisy Labs. (1d. at 30:6-13.) However,
Fields was not able to recall any spexdfof these conversations. There is no
indication to the Court that these conwatiens constituted a thorough evaluation
of the techniques Fields was using.

During this meeting, Fields and Armstrong also discussed the use of a
Sep-Pak filter to sample air quality. (1d.3t:19.) Again, Fields could not recall

specifics of the conversation, and therao indication that it was anything more
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than a vague discussion of Sep-Pak samplé& Court notes #t Fields had never
before used a Sep-Pak to sample aititygdnowever, between the meeting with
Armstrong in early 2013 and when look a Sep-Pak sample at the Falcon
residence in July 2013, Fields tookween twenty and tenty-five Sep-Pak
samples. (ld. at 31:17-24.) The Court firidat there is no evidence that this
conversation qualified Fields as an expert on this topic.

In his deposition, Fields clarified that the meeting with Armstrong
was not a training session, but just Fiattlecking that everything was fine. (ld. at
66:1-8.) Fields stated that Armstrdingviewed what | was doing and how | was
doing it and she was very comfortaltgh what | was doing and how | was
providing sampling and she encouragedtmkeep doing so, you know.” (Id. at
66:5-8.) In his affidavit, Fields clais that his sampling procedures were
“developed by myself, my partner Dale Eitgsic] (a Retired Deputy Chief of the
City of Houston Fire Department f@B years who trained firefighters at A&M
Fire School for 30 years), and Marion Armstrong.” (“Fields’ Aff.,” Dkt. # 30-6 at
1.) However, the Court notes that Edid not meet with Armstrong until early
2013, long after he took the first samplesn the Falcon residence in the fall of
2011. (1d.)

Upon consideration of the evidence, the Court finds that Fields’ self-

study and experience do not qualify hasian expert in smoke contaminant
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sampling and testing procedures. FiFsglds had no experience with smoke

contaminant testing prior to the Bastrop $irgDkt. # 30-3 at 67:19-22.) Second,

Fields’ “course of study” that he claingsialifies him as an expert in smoke

contaminant testing is woefully inadequatéelds cannot point to any literature

from which he derived his knowledge,dahne can provide little detail about the

knowledge he obtained from Erett or Armstrong. Additionally, Fields did not

make any effort to inform himself @iny industry standards or practices for

sampling.

Q.

A.

Q.

A.

Would it interest you in your business to know that there’s a
standard practice for sampling and testing of possible carbon
black fugitive emissions?

Is that a question?

Would it be of interest to you in your business to know that
there is an ASTM method forgieng in the profession that
you'rein?

| would be interested, but it doesn’t necessarily mean it's a
requirement.

Well, | understand, sir. oG certainly haven’'t sought it out
though?

No, | haven't.

(Id. at 105:7-10, 105:13-21.)

Fields’ course of self-study appears to have left significant gaps in his

knowledge. Fields was evemfamiliar with the concept of taking a blank sample

as a control to ensure that there was noaeeous source of contamination. (Dkt.
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# 30-3 at 142:23-143:4.) When asked how Fields educated himself on how to use
a Sep-Pak, he stated “Dr. Spurgéshowed me how to do air quality tests. | went
through the protocol with Marion Armstromgd she said to do it the exact same
way and use a Sep-Pak . ...” (Id1a4:21-24.) However, D6purgeon did not
use Sep-Paks to conduct air quality testsit is unclear how Fields’ conversation
with him prepared Fields to use a Sep-P@K. at 135:4-5.) And Fields readily
admitted that he did nothing else to eal@échimself about the proper use of a Sep-
Pak other than read the instructions. (Id. at 135:11-136:2.) Additionally, during
his deposition, Fields could not statenditat temperature the Sep-Pak samples
need to be kept to remain viable other thaat they needed toe chilled. (Id. at
136:21-137:5.)

Although Fields claims to hawextensive experience testing for
smoke contaminants, asserting thahhe taken between 225d 250 samples as
of September 2013 (id. at 75:7-10), the Cdnds that taking a large number of
samples without the necessary knowledgeeliable procedures does not qualify
an individual as an expert. Similargithough Fields relies heavily on Everett's
gualifications as the basis for his own estize, there is no evidence in the record

regarding Everett’'s qualifications indlarea of smoke contaminant testing.

* Dr. Spurgeon is apparentiy industrial hygienist in Qifornia. (Dkt. #30-3 at
132:2-10.) From the record it appears thatds has interacted with him, but
there is no indication of the depth of their relationship. (Id.)
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Additionally, as discussed infra,dhils’ lack of knowledge of proper
sampling procedure demonstrates that motgjualified as an expert in smoke
contaminant sampling. First, wherkad about standard sampling procedures,
Fields was unaware as to whether theeee standard sartipg procedures, and
stated that even if he had known aodittn he would not hee felt required to
employ them. (Dkt. # 30-3 at 105:4-21.)

Second, as discussed above, Fitddsed to take a field blank sample.
At the Daubert hearing, certified induatrhygienist Michael Cleveland testified
that, as an industrial hygienist, heutd not reach a valid opinion based upon a
sample of either air or particulates takeithout a field blank. (“Tr.1,” Dkt. # 62
at 60:3-7.)

Third, Fields was unaware of thericacies of calibrating the Sep-Pak
he used to take air quality sampleshat Falcon residence. (See Dkt. # 30-3 at
138:20-140:1.) He stated benply attached a calibtiian mechanism to the Sep-
Pak and then left the device on fortaour to collect a sample. (Id. at 139:2—
140:1.) Fields could not state how manyrtef air were collected during that
hour or how long he took to calibrate thggSeak. (Id.) Only later did Fields

recall that he had used an SKC-Rotamtieralibrate the Sepak. (Dkt. # 30-6 at

2.) However, at the Daubert hearinge@land testified that calibrating a Sep-Pak

IS an intricate process; tl&ep-Pak must be calibratedeither a primary standard
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or to a secondary standard that waglfitsalibrated to a primary standard.
Cleveland testified that calibrationngecessary because sampling devices, like
Sep-Paks, are not accurate out of the boxl, an inaccuratelgalibrated Sep-Pak
can create bias in¢hsamples. (Tr.1 at 64:1-9.) e€éland testified that an SKC-
Rotameter is a secondary standard andraswyits from it would be unreliable if it
had not been previously calibrated to a primary standard. (Id. at 64:10-16.)
Fields’ deposition makes no mention of theseessary procedures, and in fact, his
testimony does not show had any substantive knowledgkrequired calibration
procedures. (See Tr.1 at 20-23.)

“Before a district court may alloa witness to testify as an expert, it
must be assured that the proffered witnissqualified to testify by virtue of his

‘knowledge, skill, experience, training, education.” _Unite States v. Cooks,

589 F.3d 173, 179 (5th Cir. 2009). The burden of demonstrating an expert’'s
gualifications rests with the party profiieg the expert’s testimony. Orthoflex,

Inc. v. ThermoTek, Inc., No8.:11-CV-0870-D, 3:10-CV-2618-D, 2013 WL

6476371, at *1 (N.D. TexNov. 20, 2013).

For the reasons discussed above Gburt finds that Plaintiffs have
not met their burden. Fields is not qualifias an expert to testify regarding smoke
contaminant testing procedures or smokeaaige. It is clear to the Court that

Fields has only a basic knowledge of theseiglises, not an expertise in the field.
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For these reasons, the Court will not perfangids to testify regarding (1) whether
the samples he took from the Falcosidence were taken and handled in
accordance with any accepted methodologgtandard; (2) whether the samples
he took were indicative of smoke damage to the Falcon residence; and (3) the
nature and extent of damage to the &aleesidence. Hower, this does not
preclude Mr. Fields from providing factugstimony regarding what he did or
observed.

B. Fields’ Qualifications Regardingé¢hvalue of Real Estate Impacted
by Smoke Damage and $2losure Obligations

Fields also has held himself out as expert on the effect of smoke
contamination on real estate obligationd gnoperty values. (Dkt. # 30-1 at 1, 3.)
As discussed above, Fields does not poss®g$ormal education related to real
estate disclosure obligations or thexdg Deceptive Trade &etices Act. (See
Dkt. # 30-5 at 2—3.) However, Fields Heeen involved in the real estate business
since 1995. (Id.) Between 1995 and 200€lds worked as a self-employed real
estate broker/developamd then between 2000 and 2008, Fields worked as the
Director of Real Estate for a large deyer in Texas and New Mexico. (ld.)
Fields’ curriculum vitae does not name theveloper, but it does state that Fields
was responsible for all land acquisitioatail leasing, condominium sales, and

property sales._(Id.)
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In his expert report, Fields states that “the Falcons will be required to
disclose the smoke and fitamage to their property should they ever seek to sell
it.” (Id. at 1.) He avers that this disslare is required underdllexas Real Estate
Commission’s Seller’s Disclosure Statembatause it requires sellers to disclose
known defects. (Dkt. # 30-1 at 3—-4.) Fietdates that the Falcons also will be
obligated to disclose smoke damampeler the Texas Decepévirade Practices
Act. (Id. at4.) Fields opines:

the seller of real property in Texasnot permitted to conceal material
facts that affect the value of tpeoperty. Knowledge that the air
within a dwelling causes health colats or electronics failures is
knowledge of a condition that matdlyaaffects the use and value of
the home. To conceal it from aggpective buyer, while selling the

property as a home is likely a violation of Texas’ Deceptive Trade
Practices Act.

(Id.) Next, Fields contends that disclosus required becausecupants of homes
exposed to wildfire smoke often have health problems including respiratory issues
and headaches. (Id. at 3.) Finallylds asserts that “[b]uyers will view un-
remediated homes as damaged.” (ld. at 4.)

1. Opinions regarding the Sellef¥sclosure Statement and Texas
Deceptive Trade Practices Act

First, Fields bases his deteratiion that the Falcons will have to
disclose smoke damage to their resi@desalely on his reading of the Seller’s

Disclosure Statement:;
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Q. Areyou aware of any — is there a commentanypte, some
sort of technical journal in tHeroker industry that says that you
have to report smoke damage to a potential buyer of your
home? Do you know of any dudocument that says that?

A.  Other than the buyer’s — the s#lk disclosure statement that
they have to sign.

(Dkt. # 30-3 at 17:5-12.) However, the pprovision in the Seller’'s Disclosure
Statement that Fields can point to stdhed the seller must disclose “[a]ny
condition on the property which may matdéyia- affects the physical health or
safety of the individual.” _(Id. at 17:19-21Bjields indicated that he believed this
would require the disclosure of smokerdage because “he met with real estate
companies and [he] discussed with therdg the dangers and concerns of smoke
damage.” (Id. at 19:23—-25.) Additionallyields was unsure of whether a seller
would have to report smoke damage tied since been remediated. (ld. at 19:14—
19.) Fields has no experience selling prop#rat has been exposed to wildfire
smoke. (Id. at 143:18-21.)

Fields’ knowledge about a selledssclosure obligation stems only
from brief discussions with real estaigents and his reading of the Seller’'s
Disclosure Statement. Jury membersjaséas capable of reading the Seller’s
Disclosure Statement themselves, anddfoee, the Court finds Fields will not

provide any specialized experience, skil knowledge that can help the jury
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interpret the relevant provision of thell8es Disclosure Statement. Therefore,
Fields’ expert testimony on this subject is excluded.

2. Opinions Regarding Any Diminutioin Property Value due to
Smoke Damage

Fields’ opinions regarding diminution in property value are based on
nothing more than his spdation and hearsay.

Q. Have you ever done any reseairtb valuation or price as it
may be affected by smoke inunida in the wildfire context?
A. | have not done any research myself.

(Dkt. # 30-3 at 143:22—-25.) When pressedhfer, Fields stated, “[tlhe only thing
I've done is talk to a group of realtors teehat indicated how énfire had affected
the houses and housing market there.” (Id. at 144:3-5.)

Q. And just so the jury is cleaiYou're in this business, burn
business. There's research—karesearch and data that you
can actually go to to see whatpact potential exposure to wild
fire smoke may have on theluation of a house; isn’t that
true?

That is probably true. | donknow if it's true, but I’'m going to
guess it’s just.

Okay. And you —

I’m not going to argue with you about it.

And you haven't seareld that out, have you?

No.

Okay. And | take it you're netyou’re not offering yourself as
an expert on whatever momygsic] number the house has
been devalued by this claimathyou’ve got to disclose that?
You're not here to &ify about that, are you?

A. No.

o>r0>0 P

(DKt. # 30-3 at 144:8-24.)
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The Falcons cannot point to any specialized education, training, or
knowledge that would qualify Fields as expert to testify on any diminution in
value of the Falcon residence due lteged smoke exposure or damage. The
Falcons argue that Fields’ fifteen-yearsaperience as a real estate broker
gualifies him to offer this testimony. (Dkt 30 at 7.) However, this argument is
undermined by Fields’ deposition, in which &emits that although he maintained
his real estate license between 2008 &idl2he did not sell a lot of real estate
during that time period. (Dkt. # 27-226.) The burden is on the Falcons to
demonstrate Fields’ expertise in this amad the Court finds that they have not
done so.

The Court finds that Fields is not qualified to offer expert testimony
on any of the above subjects. Generdhys conclusion would alleviate the need
to evaluate the reliability of Fieldsampling methods and samples; however,
because the samples taken by Fields fibrenbasis for the Falcons’ other experts’
opinions, particularly those offered by htan Armstrong, the Court must address
the reliability Fields’ samples and sampling techniques.

C. Reliablility of Fields’ Samples

As above, the burden to demtrage reliability rests with the
proponent of expert testimony. @oflex, 2013 WL 6476371at *1. Under

Daubert and Rule 702, the Court is taskeith “making a preliminary assessment
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of whether the reasoning or methodology . . . is scientifically valid and of whether
that reasoning or methodology properly G@napplied to the facts at issue.”
Pipitone, 288 F.3d at 244 (internal citats and quotation marks omitted). To

evaluate reliability, Daubert containsian-exclusive list of factors a court may

look to, including (1) whether the proffered theory or method has been or can be
tested; (2) whether the theory or metias been subjected to peer review and
publication; (3) any known or pential rates of error; and (4) whether the theory or
method has gained generataptance in the scientfcommunity. _Id. (citing
Daubert, 509 U.S. at 593-94). This inqusa flexible one and must be adapted
to suit the particular contours of each case. Id.

1. Fields’ Particulate Samples

Fields sent in two sets of samplef particulate matter to Armstrong
Labs which resulted in laboratory repodated Decemb@9, 2011 and January
17, 2012 (Dkt. ## 29-5, 29-6.)

Fields first took samples ateliralcon residence during the fall of
2011. (Dkt. # 30-3 at 38:10-13.) During thisit, he collected between twenty
and twenty-five samples of particulatettea. (Id. at 38:14-17.) These samples

were taken using Q-tip swabs, sterileaps, alcohol swabs and slides. (Id. at

°> There is also a laboratory reportrftArmstrong Labs dateJanuary 28, 2012;
however, this report is identical to the January 17, 2012 report.
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38:25-39:1.) However, &is deposition, Fields did not know how many of each
type he took. (Id. at 40:2-6.)

Fields sent one sample to Armstrong Labs and stored the remaining
samples at his office in a climate-controlled Ba@d. at 32:14-33:3.) Fields
maintains that these bags are labeled Wiéhdate and location where the sample
was taken. (ld. at 35:9-12However, at his deposition, Fields could not state
from where he took samples because henmdbrought the sample bags with him
and had no other record of the informatfo(id. at 36:23—-37:8; 88:20-25.)

First, it appears that Fields cidt collect samples accordance with
any generally accepted protocol. Beklaims his methods derived from
conversations with Everett and a singtest hoc conversation with Armstrong.
(Dkt. # 30-6 at 1; Dkt. # 30-3 at 27:5-1However, during his deposition, Fields
could not point to any established pess that he used—there was no written
protocol, he provided no justificatidar the locations from which he took
samples, and he createddmcumentation that would allow another individual to

evaluate his process. Fields could not even say for certain whether he had tested

® Fields clarified that he stored the sanspilea Ziploc bag placed in a container in
an air-conditioned office. (. # 30-3 at 92:23-93:10.)

’ Fields states he did not bring copies of the bags becauf|because | own
them and | haven’t been paid for thefverybody else gets paid, but | don’t. So,
you know, | didn’t bring them.” (Dkt. # 30-3 at 35:17-19.)
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any of the soft surfaces in the Falcondesice, stating “I do not remember, but |
believe | did do soft surface testingtla¢ir house.” (Dkt. # 30-3 at 95:20-23.)
Although Fields could not name any indysivide protocols for sampling, at the
Daubert hearing, Defendants proffered tbstimony of Michael Cleveland, a
certified industrial hygienist, who testifléhat there are published standards for
how one should sample for particulate ntatiechemicals in the air. (Tr.1 at
51:3-52:3.) Cleveland also criticized Fi€ltislure to take a field blank to assess
whether any of the particulate samples he took could havecbetminated. _(I1d.
at 56:22-57:10.) Cleveland stated, in refieeeto both particulate and air samples,
that when you fail to take a field blank, “[i]t destroys the reliability [of the sample]
because you don’t know whether the sahses that were picked up on the
sampling media came from what you sd@dpon the surface or what you may
have—come from you and caminating the sampling media just by handling the
sampling media.” (Id. at 58:9-13.) Empizasy the importance of taking a field
blank, Cleveland stated, “I've nevekén—taken any sort of industrial hygiene
sample, whether for the air, or for sacé [particulate] wherl did not prepare
field blanks as part of the sampling.” (Id. at 59:25-60:2.)

Second, the samples Fields sent off to Armstrong Labs do not appear
to be representative. Rather than sendingriety of samples in an attempt to

evaluate the actual condition of the Falaesidence, Fields sent samples which
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appeared to show smoke contaminatiéields chose which samples to send
visually, and stated,“[a]nd you know, ifdould have one that has an odor that
smells like smoke, | would probably choosesémd that one too. It's usually not
by smell. It's by sight.” (Dkt. # 30-3 &2:10-13.) Fields even stated that he
chose a sample with a darker stain dmeitause, he wasgbking for issues of
smoke damage to the house and that isobiee indicators that [he had] found to
be consistent in [his] testing.” (ldt 92:14-18.) Additionally, when asked why
Fields only sent one sample to Armstrdraps in January 2012, Fields stated,
“[i]t's hard for me to remember back danuary 10th, 2012, but evidently that was
the sample that | felt would have smoke contaminants on it.” (Dkt. # 30-3 at
94:16-20.) The inherent bias in Fields’ method makes the samples unreliable. See

U.S. Info. Sys., Inc. v. Int'l Bhd. dElec. Workers Local Uon No. 3, AFL-CIO,

313 F. Supp. 2d 213, 233-34 (S.D.N.Y. 20@XKcluding expert testimony when it
relied on a biased sample of data twat skewed to reflect the desired
conclusion). “The reliabty of any analysis depends upon an unbiased selection
of the sample data.” lét 233. Here, Fields has clearly failed to apply any
scientifically competent methodology @osure that he provided a sample to
Armstrong Labs that waspeesentative of the conditiaf the Falcon residence.

Instead, Fields sent only those samspinich he believed confirmed his
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conclusion. (See id. at 92:10-13.) Besmthe samples provided by Fields for
analysis were biased, the Cofinds that they are unreliable.

Fields also indicated that he grdent a few samples because he was
not always receiving the payments hédweed he was due(Dkt. # 30-3 at 91:14—
25.) Fields stated, “[kK]nowing that I'm ngbing to get paid doesn’t make me just
send every damn one of them, or | would.” (Id. at 91:23-25.) A sample size
determined by Fields’ finama motivations does not givhis Court confidence in
the reliability of Fields’ methods.

Third, Fields failed to account for any other potential sources of
smoke contamination, thereby providiAgnstrong Labs with an incomplete
picture from which to draw conclusions. Fields did not inquire as to whether the
Falcons smoked cigarettes (at.86:9-12); whether they had or used a fireplace
(id. at 86:15—-23); whether they had a leaybe pit (id. at 87:3-5); or whether they
knew of any other source of smoke pariateal(id. at 87:8-11). Although Fields
did not hold himself out as an expert potential sources of contamination,
because Armstrong Labs relied entirely on his samples to reach its conclusions
without any other investigation, theo@rt finds that the failure to provide
information regarding other possildeurces of contamation makes any

conclusion drawn from these samples faudtiybest._ See U.S. Info. Sys., Inc., 313
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F. Supp. 2d at 238 (“An expert must dentogie that he has adequately accounted
for obvious alternative explanations irder for his testimony tbe reliable.”).

Fourth, there was a significant dela the time between when Fields
collected one of the samplasd when he sent it to Armstrong Labs. (Dkt. # 30-3
at 96:24-97:6.) Fields only explanatiom this delay was that it may have been
because of the holidays. (ld. at 97:1-Byrther, Fields could not provide any
documentation of how the sample was statedng this delay. (Id. at 97:9-14.)

Q. Well, do you have any kind of cimeof custody slip in here that
shows how [the sample] wasalt with by you in between the

time you took it and the time you sent it to Armstrong?
A.  Other than my good word saying | had custody of it, no.

(Id.) Although this in itself may not invalate the sample, it certainly indicates a
lack of rigor in Fields’ process of collection and transmission of the samples and
weighs in favor of a finding of unreliability.

After careful consideration of Fields’ particulate sampling methods,
the Court finds that his methodology is Uraele. His samples represent a skewed
data set and are the product of untgéaechniques and handling procedures.
Therefore, the Court excludes thesmpkes and any expert testimony based upon

them as unreliable.
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2. Fields’ Air Quality Samples

In July of 2013, Fields returned the Falcon residence and took a
Sep-Pak sample of the air quality. (Dkt30-3 at 41:9-12.) As discussed above,
Fields training for how to take a Sep-Psample consisted of a few conversations
with industrial hygienists and his own réagl of the directions on the Sep-Pak.
(Id. at 134:19-25, 135:15-19.)

When asked about the protocol for taking a Sep-Pak sarRjgts
testified that “[y]ou tear ibpen. You take — there’s a cap on the end of each of it
and you attach that to your vacuum pump and you set it up on a tripod and elevate
it and you turn [it] on and run it for one o’ (Id. at 138:8—-11.) When asked
whether and how he calibrated it, Eiglstated that he had a calibration
mechanism, and he calilbed the pump for one thousand CCMs per hour. (Id. at
138:17-21.) Fields continued, “[a]ll | d® set it on the one and for 60 minutes.
That’s how you calibrates [sic] the vacumommp.” (Id. at 139:3-5.) Even in his
subsequent affidavit, all €lds could state regardimglibration was that the Sep-
Pak was “calibrated li@re each use with an SKC-Rotameter.” (Dkt. # 30-6 at 2.)
Fields did not take a blank sample, and during his deposition, he stated he was not

familiar with the concept. (Dkt. # 3®at 142:23-25.) As discussed above,

® Fields was also unfamiliar with the protbéor storing a Sep-Pak, stating he did
not know at what temperatia Sep-Pak had to be kgpist that it should be
chilled. (Dkt. # 30-3 at 136:21-137:5.)
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Cleveland testified that field blanks arecessary “to make sure that you couldn’t
contaminate the samples by the way yovehaandled the sampling material.”
(Tr.1 at 53:19-23.)

DefendantpresentedCleveland’sestimony to establish that Fields
did not properly calibrate the Sep-Pakefiltand therefore, the samples obtained
from it were unreliable. Cleveland tesd that Fields’ method of calibration,
using an SKC-Rotameter is considered¢ca secondary method of calibration.
(Id. 62:19-22.) He stated that the coomty accepted protocol when taking a Sep-
Pak sample is to calibrate it to a primmagtandard for accuracy, like a bubble tube.
(Id. at 61:2—11.) He testified that in order for an accurate sample to be taken with
an SKC-Rotameter, it must first have, ifsbeen calibrated to a primary standard.
(Id. at 64:10-16.) Cleveland stated ttisse calibration practices are commonly
accepted in the industrial-hygienist connmity and could be found in “the White
Book,” published by the American Indusal Hygeine Association, which
Cleveland refers to as “the bible in our business.” (ld. at 51:10-20.) However,
Cleveland could find no indication in Fieldsfidavit or deposition that the SKC-
Rotameter he had used had first beerbcatied to a primary standard. (Id. at
64:17-23.)

The Court finds that based on testimony and exhibits presented,

the Falcons have failed to establish thkability of the air quality samples taken
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by Fields. The testimony of Cleveland, a certified industrial hygienist with
decades of experience in taking sied and air quality samples, relying on
published industry standards, casts serious doubt on the accuracy of Fields’
techniques. Additionally, Fields’ owtestimony demonstrated his lack of
understanding of the procedures and dargpnethods he was using. Although
the Falcons’ counsel insinuated that thees no concrete information that Fields
had improperly calibrated ¢hSep-Pak (Tr.1 at 71:21-24), as the proponent of the
testimony, it was the Falconisurden to affirmatively demonstrate to the Court that
the procedure used by Fields was tdka They have not done so.

After consideration of the teiiony, arguments, and exhibits, the
Court finds that Fields’ apparent lackknowledge of calibration procedures, his
failure to demonstrate that he calibratkd Sep-Pak properly, and his failure to
take any field blanks as controls, dentoaie that these samples are inherently
unreliable and cannot be used to fdima basis of any expert opinion.

In conclusion, the Court findsahboth the particulate and air quality
samples taken by Fields and sent to Arorgy Labs for analysis are unreliable.
The Court excludes these sdagpas well as any expdestimony or opinion based

upon them.
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Il. Plaintiffs’ Expert: Marion Armstrong

State Farm challenges Armstros@xpert opinions on the following
topics: (1) damage to the Falcons’ pndape@nd residence; (2) the necessity of
remediating the Falcon residence; (3)et¥ter the Falcons’ health conditions are
related to the alleged smokamage in the Falconsieence; and (4) whether
industrial standards for exposure to fafdehyde and acrolein can be used to
establish residential stdards. (Dkt. # 29 at 2.)

A. Armstrong’s Qualifications

As a preliminary matter, theourt finds that Armstrong is well
gualified to offer expert testimony on matieelated to industrial hygiene.
Armstrong received a Bachelor of Adegree from Austin College in 1985 with
majors in Chemistry and Philosophy. ktD# 29-3 at 30.) She obtained a Masters
of Science in Public Health from the Warsity of Utah Rocky Mountain Center
for Occupational and Envirorental Health with a specialty in Industrial Hygiene
in 1987. (Id.) And finally, she recstd a Masters of Business Administration
from Texas Christian University in 200¢ld.) Additionally, Armstrong is a
Certified Industrial Hygienist with the American Board of Industrial Hygiene
(Certificate # 5657) and a Licensed Molds&ssment Consultant in the State of

Texas (License # MAC0278). (Id.)
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Armstrong has been with themstrong Labs since 1996, where she
has held positions as a Senior ConsuijtRresident, and Vice President of
Services. (Id.) Prior to that, she wedkwith various organizations in roles
managing health and safety, as mauistrial hygienist, and as a laboratory
technician. (Id.) Additionally, she has developed numerous programs concerning
topics related to industrial hygiene. .jJldArmstrong has more than twenty years
of experience developing and condugttraining programs including courses
related to indoor air qualitgssessment, sample collectj evidence handling, and
respiratory protection certificatior(ld. at 31-32.) She also has completed
numerous continuing education programates to industrial hygiene. (ld. at 33—
36.)

However,aswell educatednd qualified as Armstrong may be, the
Court has already found that the sammpleovided to Armstrong were unreliable

and not suitable to form the basis of an expert’s opihtberefore, the Court will

° Although there may be soraegument that as an expeArmstrong is qualified

to determine what are and are not rekaddhmples upon which to base her opinion,
the Court finds that Armstrong’s deioen testimony makes clear that she
disclaims all responsdility for the scientific reliabilityof the samples she analyzed,
and for this reason, the Court will not defer to her judgment regarding the
reliability of those samples. Imer deposition, Armstrong testified:

Q. Do you have the same lewd#Iconfidence with samples you
haven'ttaken?
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exclude any of Armstrong’s opinions that rely solely on the samples provided by
Fields.

B. Armstrong’s Offered Opinions

Armstrong’sopinionsarecontainel in three expert reports dated
August 14, 2013 (“August Report,” Dkt.28-2), September 26, 2013 (“September
Report,” Dkt. # 29-3), and October 1,12)(“October Report,Dkt. # 29-4).

1. The Auqust Report

In the August Report, Armstrorgdfers her opinions critiquing the
reports of two other laboratories, NingdVioore and Exponent. (Dkt. # 29-2 at
2.) The Ninyo & Moore Reptrdated May 3, 2012, vgaa report issued by Ninyo
& Moore critiquing Armstrong Labs’ atysis of Fields’ samples and the

conclusions Armstrong Labs drew from teaamples. (Id.) The Exponent Report

A. | have confidence in the consultants who submit samples to us.
| mean, | — | take it for granted that everybody does the job that
they say they have done. . ..

(Dkt. # 29-1 at 25:19-24.) Similariarmstrong explicitly states, “[v]arious
information contained within [her exgeeport] may havéeen received from
third parties and Armstrong assumes repomsibility for its accuracy.” (Dkt.
#29-2 at12.)

Additionally, Armstrong Labs issued various disclaimers including that
“Armstrong is not responsible for any Giteerrors resulting from improper or
incorrect sampling procedures, atmospheanditions at the time of sampling,
from shipping conditions or methods.” (Dkt. # 29-7 at 2.)
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was issued by Exponent, a forensic labosgttirat collected ashanalyzed its own
samples from the Falcon rdence. (Id. at 10-11.)

a. Armstrong’s Opinions Regarding Wildfire Smoke
Generally

The August Report begins with adiission of the general behavior of

wildfire smoke particulates and th&#eet wildfire smokecan have on nearby
residences. (Dkt. # 29-2 at 2—4.) Gideer extensive experience in industrial
hygiene, this is the type of opinion she is qualified to renéelditionally,

opinions regarding the typical behaviodageneral effect of wildfire smoke will
be helpful to the jury. Therefore, the @bfinds that Armstrong’s opinions on this
topic are admissible.

b. Armstrong’s Opinions Critiquing the Ninyo & Moore
Report from May 3, 2012

Because the May 3, 2012 NingdVioore Report was a critique of
Armstrong Labs’ analysis of the Fieldamples, and th@ourt has already
excluded the Fields samples, Armstrong’s opinions regarding the Ninyo & Moore

Report are irrelevant, and will not be admitt&d.

1 The Court notes that Armstrong haseevisited the Falmn residence and her
opinions regarding smoke contamination arise solely from samples sent by Fields
and her analysis of the Exponéteport. (Dkt. # 29-1 at 6:3—4.)
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C. Armstrong’s Opinions Regding the Exponent Report

The August Report also contaiagritique by Armstrong of a report
issued by Exponent Labs analyzing séesollected on October 4, 2012 from the
Falcon residence (the “ExpameReport”). (Dkt. # 29-2 at 10-11.) Armstrong
criticizes the fact that Exponent’s sangplgere taken “no more than 3—4 feet from
the floor” and only two of the sample ldmas “appear to be areas that could
reasonably represent the exterior wall casibéthe structure.”_(Id. at 11.) The
Court finds that Armstrong’s educatidnaining, and experience qualify her to
offer these opinions and that these opmsi are worthy of consideration by the
jury.

2. The September Report

To prepare the September ReEpArmstrong expanded the scope of
documents she analyzed amediewed. Along with offeng her opinions regarding
the May 3, 2012 Ninyo & Moore Report glitxponent Report, and the behavior
and effect of wildfire smoke generally, tAstrong also offered her analysis of four
Armstrong Labs laboratory reports. KiD# 29-3 at 2.) Armstrong additionally
reviewed the Defendant’s document production and the videotaped depositions of
Tanya McLendon and Vidale Coleman. (Id.) Te #xtent that Armstrong’s
opinions are duplicative of the August Report, the Court will permit or exclude

them as discussed above.
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a. The Armstrong Laboratory Reports

In the September Report, Artrang offered her opinions regarding
four laboratory reports created bymstrong Labs issued December 29, 2011,
January 17, 2012, June 28, 20aad July 9, 2013. _(ld. at 2.) Each of these lab
reports analyzed samples taken fromRha&on residence by Fields and sent to
Armstrong Labs. (Id. at 5.) Because thourt already has excluded these samples
as unreliable, any opinions Armstrongshragarding the corresponding lab reports
or conclusions she has drawn froragh samples are unreliable and no longer
relevant, and the Court excludes themtis includes opinions that the Falcon
residence was damaged by the Bastropfiddthat not all of the damage had
been remediated, that smoke particulates$ chemicals remained in the residence,
and whether further remediation oktRalcon residence is necessary.

3. The October Report

Armstrong issued a final repat October 1, 2013, after reviewing
Donna Falcon’s depositiaand speaking with her dhe phone on September 30,
2013. (Dkt. # 29-4 at 2.) To the exté&rmstrong’s conclusions in this report are
duplicative of the August Report and Sapber Report, they are permitted or

excluded as discussed above.
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a. Armstrong’s Opinions regarding the General Hazards of
Exposure to Smoke Components

Armstrong begins her October repaith a general discussion of the
symptoms that may result from exposure t@ken (Id. at 3.) As the basis for her
opinions, Armstrong cites to standafd®sm government agencies including the
Environmental Protection Agency, the Matal Institute for Ocupational Safety
and Health, and the Occupational Safety and Health Adtraion. (Id.) As an
industrial hygienist, Armstrong is qualified to discuss the general problems that
may arise from exposure to wildfire ske or its components. During her
deposition, Armstrong stated:

Q. Isitfair to say, Ms. Armsbng, that you can tell us based on

your training and education whidie literature might say with

regard to what ahemical might cause terms of physical

symptoms? Is that fair?

A. That's fair, yes. . . .
Q. ... [T]hat’s the ebent of what you can testify to with regard to

— to health issues; is that fair?
A.  Well, that's what an indagal hygienist does, yes, sir.

(Dkt. # 29-1 at 14:3-15.)

The Court finds her opinions regang the general hazards of smoke
exposure admissible because they are based on both her experience and on
standards issued by government agencidse Court is finds that Armstrong’s

opinions on this topic are reliable awdrthy of consideration by the jury.
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b. Armstrong’s Opinions Rexrding Exposure Limits

Armstrong next discusses the permissible limits for exposure to
smoke components. (Dkt. # 29-4 at 4—-Armstrong maintains that there are “no
regulatory standards or industry guidelif@sindoor air quality in a residential
setting associated with smoke or the gasecomponents of smoke.” (Id. at 4.)
Armstrong asserts thatdte are published exposure lisnfor formaldehyde and
acrolein in an occupational environment and opines that it is permissible to
manipulate these numbers to develop exposure limits for indoor residential
environments. _(Id.) In her deposition, Armstrong states that she took the
maximum level of exposure permittedarworkplace environment for an eight-
hour day and used a multiplicative factorobtain the maximum level of exposure
that would be safe in asiglential environment. (R. # 29-1 at 56.) Based on
these extrapolations and the Sep-Pak air quality sample provided by Fields,
Armstrong concluded that the levels of@emn and formaldehyde detected in the
Falcon residence exceeded safpasure limits. (Dkt. # 29-4 at 6.)

Becauséheseconclusionsare based on the air quality sample
provided by Fields that the Court helseady excluded, Armstrong’s conclusion
that formaldehyde and acrolein are presetih@residence in levels in excess of

exposure limits are unreliablend the Court excludes them.
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Additionally, the Court finds it Armstrong’s conclusions regarding
exposure limits must be excluded besa her methodology is scientifically
unreliable. State Farm contends, and @ourt agrees, that Armstrong should not
be permitted to render an opinion regagdsafe exposure limits for formaldehyde
and acrolein in a residential environrhéecause her method of extrapolating
residential exposure limits from worlgae exposure limits is unproven and not
generally acceptedDkt. # 29 at 9.)

First, Armstrong has not showratther methods are the result of any
testing or experiment. Neither has shevied any evidence establishing that her
method of extrapolation is accurate. 8taarm contends thakposure standards
usually are developed through “in-deptixicological reviews and analysis of
exposure scenarios that gerigrtake months or years to develop.” (Dkt. # 29 at
10.) In contrast, Armstrong has not praddany evidence that her method derived
from any review, analysis, or accegtineory of exposure effects.

Second, there is no general ge@ce of Armstrong’s methodology
in the scientific community. Armstrorizased her extrapdlan calculations on
nothing more than her own intuition, st&n name no study or article supporting
her calculations. (Dkt. # 29-1 at 54:1-22)mstrong claims that this is just what

industrial hygienists do; however, she cannot point to a single piece of peer-
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reviewed literature approving of her calations or providing any basis for her
methods. (Id.)

Armstrong has not put forth any egitte supporting her assertion that
this is an appropriate way to estimasidential exposure limits. In fact, the
American Industrial Hygiene Associaii has stated that occupational exposure
limits “are not meant to apply to the general population and are not to be used as
community-based standards. Furthermore dplication of some set safety factor
(e.g. divide the [occupi@nal exposure limit] by 10%p produce a community-
based standard from an [epational exposure limit] isqually inappropriate.”

(Dkt. # 29-11 at 59.) Additionally, Steph&Vaide, a certified industrial hygienist,
testified he had never sethre occupational exposurenlits manipulated the way
Armstrong did, stating, “have many times seen hygienists bring those out and —
and show them what those numbers are fs informational purposes, but I've
never seen anybody try to extrapolate gatl— get new numbers based on that.”
(“Tr.2,” Dkt. # 63 at 205:16-19.)

Additionally, Armstrong failed t@account for inherent differences
between the scenario she is extrapotafrom, a workplacererironment, and the
scenario she is extrapolating to, a resid¢environment. State Farm asserts that
workplace standards are often calcethbased upon a theory of exposure for

twenty-four hours per dageven days per week, to a continual source of the
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chemical. (Id.) That daia particularly inapplicablbéere because the Bastrop fire
was a discrete event, not a continuous'se of formaldehyde and acrolein. State
Farm maintains that the bwrelevant chemicals, fomdehyde and acrolein, have
very short half-lives (Dkt. # 29-11 at 2B96); therefore, the exposure levels would
dramatically decrease when the precipigevent, the Bastrop wildfire, was no
longer occurring. _(Id.; Tr.2, at 230:14-223.) Similarly, Armstrong does not
appear to take into account varying factors in concentratibclsemicals in
different locales. (See Dkt. # 29-112at (“Rural or suburban air generally
contains lower concentrations of formaigde than urban air. Indoor air often
contains higher levels of formaldehyde tlmandoor air.”); id. at 70 (“The levels of
formaldehyde in indoor air are oftéen times higher (or more) than levels
outdoors . . .."”).) Armstrong’s failure sccount for these differences, or even
reference them, casts serious damthe reliability of her methods.

Armstrong’s methods do not “bear the necessary indicia of intellectual

rigor” that Daubert requires prior to adssion. _See Black v. Food Lion, Inc., 171

F.3d 308, 312 (5th Cir. 1999). “Without gties the burden is on the proponent of
evidence to prove its admissibility. Maneer, mere assurances by an expert
witness as to the accurachis own methods or results, in the absence of other

credible supporting evidence, is insuféiot.” Castellow v. Chevron, USA, 97 F.

Supp. 2d 780, 792 (S.D. Tex. 2000).
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Armstrong’s methods for extra@ing indoor residential chemical
exposure limits lack any scientifiodindation and are unrelile. Armstrong’s
own assurances that her methods arelieliare not enough to permit the Court to
allow her testimony. See i®7 F. Supp. 2d at 792. Therefore, the Court excludes
Armstrong’s testimony regarding theilgly to extrapolate from occupational
exposure limits to accurate residential exposure limits.

C. Armstrong’s Opinions Regardirtge Cause of Donna Falcon’s
Alleged Health Conditions

Armstrong opines that Donna Failts symptoms are consistent with
exposure to the components of wildfireara and indicates that Donna Falcon had
not reported these symptoms prior to Bastrop wildfire. (Dkt. # 29-4 at 6.)
However, the Court notes that as opteenber 27, 2013, the date of Armstrong’s
deposition, Armstrong had not reviewed afiyponna Falcon’s medical history or
even spoken to the Falcons. (Id. at 6:1:22-4.) Additionallyat her deposition,
Armstrong testified that she did notliege that she would be offering any
opinions regarding Donna [ean’s alleged health profains. (Dkt. # 29-4 at
12:21-25.) However, a mefour days later, Anstrong tendered her October
report and concluded thabbna Falcon’s symptoms arensistent with wildfire

smoke exposure.
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State Farm argues that Armstrongat qualified to render an opinion
on the relationship between the Donn&ba’s alleged healtproblems and any
alleged smoke damage iretkralcon residence. (DKt.29 at 8.) In assessing a
Daubert challenge, “the cdunust make an objective, independent validation of
the principles and methodsagsby the expert to insutkat they have a sound and
reliable basis in the knowledge and expece of the discime at issue.”

Castellow, 97 F. Supp. 2d at 784.

First, the Court finds that it isell within Armstrong’s expertise to
discuss common symptoms resulting from exposure to smoke particulates.
However, in this case, Arstrong’s opinions that Donna Falcon’s symptoms are
consistent with exposure to smoke paratelappears to be based on the results of
Armstrong Lab’s analysis of the Fieldamples. Because the Court has excluded
the Fields samples, they cannot forra tasis for her opinion, and her testimony
on this subject must be excluded.

Second, although as an industrial hygienist, Armstrong likely is
familiar with the symptoms that carstdt from exposure to smoke, she is not a
medical doctor, and the Falcons haveprolvided any evidence that Armstrong is
gualified to testify that the Bastropdiwas the cause of Donna Falcon’s

symptoms._See e.qg., King v. Synthes (U.S.A.), 532 F. Supp. 2d 828, 832 (S.D.
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Miss. 2006) (finding that a proffered expwho lacked a medical degree was not
gualified to render an opion regarding causation afmedical injury).

Third, Armstrong’s method for reaching her conclusion as to
causation is unreliable. Armstrong reached conclusion that Donna Falcon’s
symptoms were consistent with wildfisenoke exposure without knowledge of
whether there were any other possibleses and without even reviewing Donna
Falcon’s medical history. (Dkt. # 29at 12:2—-7.) For example, Armstrong does
not address the fact that at least ohthe Falcons smoked (Dkt. # 30-3 at 86:9—
12), that Donna Falcon may have been egdde smoke particulates from a fire
place or barbeque pit (Dkt. # 30-3 at 87:1-ef)that the chemicals may have come
from internal furnishings within the hous#.is a general scientific principle that
correlation does not imply causation; howe\VArmstrong has taken nothing more
than a correlation and concluded tHds. Falcon’s signsfanptoms that have
been experienced since the 2011 wildéwent and continue whenever occupying
the Subject Property are the same adhbalth effects of the noted smoke
components identified to be present in $ubject Property.” (Dkt. # 29-4 at 6.)

In forming this opinion, Armstrong did noéview Donna Falcon’s medical files or
conduct any in-depth review of her lteacondition. “Before a conclusion on
causation can be reliably drawn, the expeust make some reasonable attempt to

eliminate some of the most obvious causés.S. Info. Sys., Inc., 313 F. Supp. 2d
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at 238. Armstrong has not done this; benclusions are, at best, based upon a
severely incomplete assesam of the Falcons’ environent, and are therefore,
unreliable.

Thereforethe CourtexcludesArmstrong from testifying that the
symptoms Donna Falcon complained of due to exposure to wildfire smoke
components remaining in the Falcon desice. Armstrong prides no expertise
on this subject; all she can do is repeaatbonna Falcon told her. Therefore,
because Donna Falcon is capable of ne¢pthat information herself to the jury,
Armstrong’s testimony on this subject is excluded.

In conclusion, the Court finds Armstrong qualified to testify, in
general, to the symptontemmonly caused from exposure to residual chemicals
and particles from smoke; however, Arnosty has not established that she is
gualified to testify to the cause of DonRalcon’s particular symptoms. Any of
Armstrong’s opinions that the Falcon reside posed a health hazard or was the
cause of Donna Falcon’s sytoms are excluded.

[1l. Plaintiffs’ Expert: Stephen Hadhazi

State Farm has moved to strike testimony of Stephen Hadhazi to
the extent that he opines (1) whethed &0 what extent the Falcon residence

suffered smoke damage as a result efBlastrop wildfire and (2) whether State
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Farm’s agents acted in bad faith, maddéemal misrepresentations to the Falcons,
or acted unconscionably in their handling of the Falcons’ claim. (Dkt. # 28 at 2.)

Hadhazi’'s curriculum vitae statésat he is a Licensed Public
Insurance Adjuster in both Florida (L E150691) and Texas (Lic. # 1388578).
(Dkt. # 36, Ex. C at 2.) Additionally, heagés that he has consulting experience in
indoor air quality testing for mold andleestos and that he has served as an
appraiser on more than 200 cases and anreampmore than thirty cases. (ld.)
However, Hadhazi does not list for whomverked or whether he operated as an
independent contractor during this tinagd it is unclear whether the 200 cases he
refers to are legal cases or simply amstes where he has been employed as an
appraiser. (Id.) Hadhazi has also hadhing in insurance adjusting. (Id.) He
states that he received training frore ¥ale School of Adjusting in 1998, from
Leonard’s School of Adjusting in 199 hathat he worked as a property claims
adjuster for Allstate Insurance (Pilot) between 2004 and 2005. (ld.)

Hadhazi states that he has alsceived air quality training._(ld.) He
maintains that he is a Certified Inddénvironmentalist (as per the Indoor Air
Quality Association) 2000-2002; a Ceadd Mold Remediator (as per the Indoor
Air Quality Association) 2000-2002nd a Certified Mold Remediation

Supervisor (as per the Indoor Air Qiixa Association) 2000—-2002._(1d.)

53



Finally, Hadhazi states thiaé attended Remediation Technician
Training in 2000, and he also attendedidland Sewage Remediation Technician
Training™ (Id.) Hadhazi does not state thgh what institution or organization
he took these classes, whether thers &gy certification possible from them, or
whether he completed these classes. (ld.)

A. Testimony Regarding Smoke Damadgehe Falcon Residence due to
the Bastrop Wildfire

State Farm first contends that Hadhazi is not qualified to render an
expert opinion on any smoke damagsuiBng from the Bastrop wildfire. (DKkt.
# 28 at 2.) State Farm argues that Hadhaginever estimated a wildfire case as a
public adjuster, and his only experiencenes from damage estimates he created
for the Falcons’ attorney in fiftto one hundred other cases. (Id.)

State Farm also challenges thiatslity of Hadhazi’'s methods. (Dkt.
# 28 at 3—4.) State Farm argues that tadb investigation of the smoke damage
was inadequate and unreliable becausdith@ot document what anyone told him
when he visited the Falcon residence, bl take any field notes, did not take any
photos or make any notes of allegedydor smoke damaged areas, and cannot
recall any specific place where he fousrdoke damage, soot damage, or char,

except on the roof._(Id. at 4.) Statermargues that his assessment is grounded

! Hadhazi does not list when he attended Mold and Sewage Remediation
Technician Training.
54



solely in a conversation with Donnal&€@n where she stated she smelled smoke
and that she did not believe Service Master cleaned the house properly. (1d.)
Further, State Farm asserts that Hadfalad to consult or use the Institute of
Inspection Cleaning and Restoration Cegéifion standards and did not consult
any other standards or peewimved articles to assist in evaluation of damage to
the Falcon residence. (ld. at 4-5.at8tFarm criticizes Hadhazi for failing to
differentiate between smoke damage thay have come from the Bastrop fire and
smoke damage from other potential sourqg¢gd. at 5.) Additionally, State Farm
faults Hadhazi's estimate of the costtean personal property or the exterior of
the residence because Hadhazi did natdaat any testing of any items, consult
any guide or other source, ke any measurementsrmtes. (Id. at 6.) State
Farm claims that Hadhazi simply “mafactured the number of $12,311.47 to
clean non-porous items.” (ld.)

Hadhazi stated that he came ufhvthis number using “just personal
experience.” (Dkt. # 28-2 @fl.) Hadhazi’s deposition reveals

Q. Youjust eye-balled it and came up with this $12,311.47
number?
| did go room by room,rad | came up with totals for
_each room in the home, dided them up, and that’s what
it cameto.
Totals of what?

Of how long | thought it wagoing to take to clean the
non-porous items in those specific rooms.

>0
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(Id. at 22:4-8.)

State Farm also challenges Hadlsazonclusion with respect the roof
of the Falcon residence. (ld. at 7.) 8tearm argues that Hadhazi's opinion that
the roof should be replaced is unrelabkcause Hadhazi knew nothing about the
roof other than that it was metal. (IdState Farm argues Hadhazi did not contact
a metal roof manufacturer, research medafs, or test any of the allegedly smoke
impacted grommets to determine if thegre deteriorated._(Id.) State Farm
contends that Hadhazi's reliance ondwperience alone is misplaced here and
makes his testimony urigble. (Id. at 8.)

In contrast, the Falcons arguatttdadhazi's experience qualifies him
to opine on the type, extent, and costerhediation to brig the Falcon residence
to its condition prior to the Bastrop fir¢Dkt. # 36 at 3.) The Falcons point to
Hadhazi’'s work experience with Har@unty Construction, where his work
focused on residential insurance claimd avofing replacement and repair, and his
experience with Allstate Insuraea Company where he handled numerous
residential property claims axklims adjuster. _(Id. at 4.)

Although Hadhazi may not have sgecexperience with wildfires, he
states that he educated himself regagdhe effects of smoke, soot, char, and ash
when he previously worked on five wilce cases in which he completed damage

assessments. (Dkt. # 28-2 at 67—68.)
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The Court finds that Hadhazirsethods for reaching his damage
estimate are unreliable, and his testimorl tiverefore be excluded. Hadhazi can
point to no actual method he used, othantleyeballing” whahe perceived to be
damaged in the home. Hadhazi prodid® documentation of his methods and
therefore precluded any assessment of the accuracy of his conclusions. When
asked whether his estimate could be ssse for validity, Hadhazi’s only response
was, “Well, | guess, you could perform the work and see if — if you're able to do it
for that.” (Id. at 21:3—-4.) This stanhent does not convince the Court of the
reliability of Hadhazi’'s methods. Addmnally, Hadhazi made no attempt to meet
with State Farm or Sere Master to discuss thefférences in their damage
estimates. (Id. at 14:23-15:6.)

Similarly, Hadhaziperformedno quariifiable test to serve as the basis
for his damage estimate or to suppost ¢tonclusion that the roof needed to be
replaced. In his report, Hadhazi statest the roof's washers were disintegrating
and the foam plugging at the baffles ltlfjraded, and there was discoloration
consistent with oxidation. (Dkt. # 36-1 at 19n his very next sentence, he stated,
“[t]he roof had obviously been covetevith very hot ash and had been
fire/heat/smoke damaged awds a covered loss under tpislicy.” (Id.) This

naked conclusory statement is the antithekgroper scientific investigation.
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Hadhazi provides no other basis for his asseent of the extent of damage to the
roof. (Id.)

Additionally, Hadhazi’'sconcluson that the alleged damage to the
Falcon home was due to thedd@p wildfire is unsound. (Dkt. # 36-2 at 11:6-9.)
Hadhazi bases this opinion on nothingrenthan the proximity of the Falcon
residence to the wildfire. In reachingtonclusion, Hadhazi made no attempt to
account for any other possible sourcesmioke contamination; he summed up his
causation analysis stating, “[w]ell, it wasit@® and fire burned a lot of trees as well
as homes, and the home of the Falawmas in the area of the fire, and it was
inundated by smoke and hghigh winds; and their hoenwas damaged.” (DKkt.

# 36-2 at 14:12-15.) His only other m®r concluding th&alcon residence had
been damaged by the Bastrop wildfivas Donna Falcon’s statement that the
house did not smell of smoke befdhe wildfire. (Id. at 16:20-24.)

Because of the lack of sciemtiprocess employed here, the Court
excludes Hadhazi's testimony regarding #xtent of damage to the Falcon
residence. His opinions as to the caofsthe alleged damage are unreliable and
lack a sound scientific foundation.

B. Hadhazi’'s Opinions Basddpon Fields’ Samples

Some of Hadhazi’s opinions areskd upon the results of the analysis

of Fields’ samples. As discussdubae, because the Court has excluded these
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samples as unreliable, any expert opmbased upon these samples will similarly
be excluded.

C. Testimony Reqgarding State Farm Agents’ Conduct

State Farm argues that Hadhamt'stimony regarding State Farm’s or
its agents’ bad faith and insurance cod#ations should be excluded. (Dkt. # 28
at 8.) State Farm argues that Hadhazi’s opinion that State Farm acted in bad faith
is based on nothing more than the faet tHadhazi's estimate differed from State
Farm’s. (Id.) State Farm asserts thatause Hadhazi did not review any of the
State Farm claims file, the Service Maststimate for remediation, the depositions
of State Farm’s agents, or the Falcons’ depositions, his opinion on whether State
Farm acted with bad faith is unfoundetlaunreliable. (Id. at 9.) State Farm
points out that Hadhazi cannot name whaenmisrepresentains to the Falcons
and cannot properly define what cotges good or bad faith._(Id. at 9-10.)

In response, the Falcons arguattHadhazi’s licensing as a public
adjuster is sufficient to qualify him t@sess the “physical loss of or damage to
structural or personal property, and struakar personal property values.” (Dkt.

# 36 at6.)

The Court agrees that Hadhazitensing qualifies him in areas of

public adjusting. HoweveHadhazi was not engaged as a public adjuster in this

case, rather he states in his report Heatwas engaged farovide independent
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consultation and evaluation of the damabe,coverage and of State Farm and its
adjusters’ claim handling in relation taglcase.” (Dkt. # 36, Ex. 1 at 18.)

The Court finds that Hadhazi’'sgerience is not enough to render his
testimony reliable when all of his opams are based on guesswork. Hadhazi’'s
report is filled with conclusory statements for which he provides no support,
including the statement, “insurers frequently provide adjusters with cost data that is
inappropriate for the loss being adjustethattime repairs are sought, and expect
their adjusters to estimate a scope of wbet constitutes a partial remediation in
the hope that it will satisfy a policyholdethar than scope a full remediation.”

(Dkt. # 36-1 at 17.) Hadhazi also states, “I do not agree that serial partial
remediation is reasonable becauseriusilly guarantees the policyholder cannot
be paid the remediation costs properly, in full, and withirtithelines provided by
the Texas Insurance Code.” (Id.) Staders like the latter make the Court very
skeptical of Hadhazi's conclusions; Hadhegsentially advocates that insurance
companies should always immediatelpleze a damaged item, without attempting
to clean it first. From a commonrse perspective, this is absurd.

Additionally, the Court finds that Hadhazi's testimony regarding State
Farm’s alleged bad-faith practices shoulcekeluded. First, Hadhazi’s deposition
testimony reveals that he is not qualifiedfone on this topic. _(See Dkt. # 36-2.)

His failure to be able to coherently dedigood or bad faith is troubling; the Court
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also finds that although Hadhazi’s replsts some “classic examples of bad
faith,” his deposition teshony makes clear that ldaazi does not have any
expertise in what constitutes good or bad faibkt. # 36-1 at 5.) When asked to
define good faith Hadhazi states:

Well, I mean, | think it's just t@ct — act appropriately towards an

insured, you know, to kind of do unto them, as you’d want them to do

unto you, as it were. | mean, justtqgust to treat them honestly and

fairly and to — you know, just toeal fairly with the insured after a
loss.

(Dkt. # 28-2 at 46:1-6.) When askeddefine bad faith, Hadhazi replied, he
could “look it up if you like.” (Id. at 46:13.) Part of the requirement for expert
testimony is that it be helpful to the junbee Fed. R. Evidd02. Here, if all
Hadhazi can contribute regarding bad fastheading the definition from the Texas
Insurance Code, his opinion is irrelevand not helpful. A jury is just as
competent to read a statuytatefinition as Hadhazi is.

Moreover, Hadhazi’'s method oftdemining that State Farm engaged
in bad-faith practices is unreliable. Whet State Farm actea bad faith depends

in part upon the facts available to Steeem when it actedHigginbotham v. State

Farm Mut. Auto. Ins. Co., 103 F.3d 4580 (5th Cir. 1997) (holding that an

insurer has not acted in bad faith “if there was any reasonable basis for denial of
that coverage.”). Hadhamever spoke with anyone at State Farm regarding the

Falcon case (Dkt. # 28-2 at 15:2—-4); neverewed State Farm’s claim file for the
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Falcons (id. at 6:16—19); naveeviewed any of the deptisns taken in the case
(id. at 6:20—7:3); and never reviewed Bervice Master cleaning estimate (id. at
7:4-13). Without examining these items, Hadhazi can have no basis for
understanding the facts available tat8tFarm when it acted on the Falcons’
claims. And the Court therefore exclsdds testimony regarding whether State
Farm acted in bad faith.

V. Defendant's Expér Stephen Waide

The Falcons contend that Stephgaide is not qualified to render an
expert opinion on the sampling methodspéoged by Fields and the testing and
analysis performed by Armstrong Labs. (Dki#3 at 2.) The Falcons argue that
Waide lacks experience with smoke parates and proper sampling and analysis
techniques. (Id. at 2-3.) In supportteése contentions, the Falcons point to the
fact that Waide’s experier is focused in mold andater damage; the Falcons
claim that Waide’s discussion regarding #fi@pe of soot particulate is incorrect,
and the Falcons argue that Waideumderstands the sampling method used by
Armstrong Labs. (Id. at 3-5.)

In response, State Farm firsisarts that the Falcons’ objections to
Waide’s expert testimony are untimely, ahdrefore their motion must be denied.

(Dkt. # 44 at 1.) State Farm submits the Court’s scheduling order that states that

62



State Farm had to serve its expert geations by November 1, 2013. (Dkt. # 18
1 3.) The scheduling order provides that
An objection to the reliability of aexpert’s proposed testimony under
Federal Rule of Evidence 702 shadl made by motion, specifically
stating the basis for the objection and identifying the objectionable
testimony, not later than 14 days of receipt of the written report of the
expert’s proposed testimony or naigiathan 14 days of the expert’'s
deposition, if a deposition iskan, whichever is laterThefailureto
strictly comply with this paragraph will be deemed a waiver of

any objection that could have been made pursuant to Federal
Rule of Evidence 702.

(Id. 1 6.) State Farm asserts it gédve Falcons notice that Waide would be
testifying as an expert on numerous oaas however, the Falcons never sought
to depose Waide. (Dkt. # 44 at 2.pdause the Falcons never deposed Waide,
State Farm contends that their deadtmebject to his testimony was fourteen
days after the Falcons were served \highwritten report and affidavit._(I1d.)

StateFarmretainedWaideasan expert during its underlying
investigation of the Falcons’ claims. (JdWaide’s report islated May 3, 2012,
and he later submitted an affidagtated October 9, 2013. (Id.)

State Farm listed Waide on its initdsclosures to the Falcons, dated
September 20, 2012, and includedopy of his report at that time. (Id. at 3.) State
Farm supplemented its dissures on January 1, 20E3d again listed Waide as
an expert witness._(1d.Pn October 11, 2013, Staterfafiled a motion to strike

the testimony of Marion Armstrong based upon Waide’s opinions of Armstrong’s
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analysis. (Id.) At this time, State Faaiso provided a copy &Mvaide’s affidavit.
(Id. at 4.)

The Falcons did not move taike Waide’s expert testimony until
November 21, 2013. (Dkt. # 43.) Even assuming the Falcons did not “receive the
written report” until they received apy of Waide’s affidavit on October 11,
2013, their motion is still untimely.

Federal Rule of Civil Procedure 16@)thorizes courts to control the
progress of a case through a schedulingrardd to enforce the deadlines of the

scheduling order to preserve its “integragd purpose.” _Hodges v. United States,

597 F.2d 1014, 1018 (5th Cir. 1979). Thude gives courts broad discretion
including authorizing the exclusion of eeitce as a sanction for a party’s failure to

comply with a scheduling order. SPavis v. Duplantis, 448 F.2d 918, 921 (5th

Cir. 1971); Fed. R. Civ. L6(f). Here, the Court findhat the Falcons’ failure to
comply with this case’s scheduling ordand failure to offer any explanation for
their actions, warrants denial ofih motion to strike. (Dkt. # 43.)

However, the denial of the Falts’ motion to strike does not relieve
this Court from its duty to act as a dateper, and therefore, the Court shall

address the Falcons’ substantive objecti@gmarding Waide’s expert testimony.
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A. Waide’s Qualifications

Stephen Waide obtained BachedbiScience degrees from California
State University in School and ComniyrHealth in 1987 and in Occupational
Health and Safety in 1989. (Dkt. # 4&tl7.) Waide also holds a certification
from the American Board of Industrialygiene in Comprehensive Practice (CIH
# CP7005); a certification from the BoastiCertified Safety Professionals in
Comprehensive Practice (CSP # 15352);rafmation from the American Indoor
Air Quality Council as a Certifiechboor Environmental Consultant (CIEC
# 0611042); and he is certified as a Migial Consultant (CMC # 0608087) by the
American Indoor Air Quality Council._(ld.)

Waide lists extensive professiomadperience in industrial hygiene;
however, nearly all of his project experenlisted on his curriculum vitae pertains
to mold and water damage. (Id.) Whiléstis not directly on point for the present
case, Waide does hold general certificationgdustrial hygiene. Additionally,
Waide relies on operating procedufesn various environmental consulting
laboratories across the country to suppastconclusions. _(Id. at 10.) During the
hearing, Waide indicated he has expear&analyzing laboratory reports pertaining
to smoke contamination. (Tr.2 at 184:8511.) The fact that Waide has more

experience analyzing mold does not diddyaim from testifying as an expert on
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smoke particulates and chemical contaants. _See United States v. Wen Chyu

Liu, 716 F.3d 159, 168 (5th Cir. 2013).

An expert may be qualified bad on knowledge, skill experience,
training or education. Fed. R. Civ. 2. Here, Waide’'general background in
industrial hygiene and his use of reliabtaterials to educate himself on the
particulars of smoke particulate analysisusficient to qualify Waide as an expert.

B. Offered Opinions

The Falcons make much of Waid&haracterization of the shape of
smoke particulate particles. They argiiat Waide’s characterization of them as
irregularly shaped is incaect. However, this is sortieng that can be challenged
through cross-examination and will go te tlveight of Waide’s testimony rather
than its admissibility.

Additionally, the Falcons chahge Waide’s testimony criticizing the
sampling procedures used by Fields ardahalysis by Armstrong. (Dkt. # 43 at
4-5.) However, as these samples halveady been excluded, any opinions or
conclusions regarding these samplesnam irrelevant, notwithstanding Waide’s
gualifications.

In conclusion, to the extentahWaide seeks to opine on matters

independent from the Fields samples, including Armstrong’s opinions that have not
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been excluded by the Court and the naaureé behavior of wildfire smoke, the
Court finds Waide qualified.

CONCLUSION

For the reasons given above, the Court finds (1) Fields’ expert
testimony will be excludedna the samples he took, hdhose related to smoke
particulates and those reldt® air quality, are exclude(?) to the extent that
Armstrong’s opinions rely on the Fad samples, they are excluded,;

(3) Armstrong’s opinions based upon her agtilation of workplace standards to
residential standards are excluded;Afinstrong’s opinions as to the cause of
Donna Falcon’s health conditions a&ecluded; (5) Armstrong’s opinions
regarding the general behawof wildfire smoke are admissible; (6) Armstrong’s
critiques of the Exponent Report arevasisible; (7) Hadhazi’'s testimony and
opinions regarding smoke damagehe Falcon residence are excluded,;

(8) Hadhazi’s opinions related to whetl&tate Farm or its agents acted in bad
faith are excluded; and (9) Stephen Wasde'stimony is admissible to the extent it
does not rely on Fields’ samples.

TheCourt(1) GRANTS Defendant’s Motion to Exclude Fields’
Testimony (Dkt. # 27); (26RANTSIN PART AND DENIESIN PART

Defendant’s Motion to Exclude Arstrong’s Testimony (Dkt. # 29); (RANTS
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Defendant’s Motion to Exclude Hadtiag Testimony (Dkt. # 28); and
(4) DENIES Plaintiffs’ Motion to Exclude the Waide’sTestimony (Dkt. # 43).
IT ISSOORDERED.

Dated: Austin, Texas, June 16, 2014.

David AWh Ezra
Senior United States Distict Judge
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