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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

DEBRA STEPHENS CV. NO.1:12-CV-659DAE
Plaintiff,

VS.

THE CITY OF AUSTIN and
ART ACEVEDOG,

)
)
)
)
)
)
)
)
)
Defendars. )
)

ORDER (1) DENYING PLAINTIFF S OBJECTIONS TO REPORT AND
RECOMMENDATION; (2) ADOPTING IN PART AND VACATING IN PART
REPORT ANDRECOMMENDATION

On June 26, 2014, the Court heard oral argumetti@@bjections to
Magistrate Judge Mark Lane’s Report and Recommendation filed by Plaintiff
Debra Stephens (hereinafter “Plaintiff” or “Stephens®0lfj.,” Dkt. # 70.)
Andrew Skemp, Esq., appeared at the hearing on behalf of Stephens; Misell B.
Kneeland, Esq., appeared on behalf of Defendants City of Austin and Art Acevedo
(collectively, “Defendants”). After careful consideration of the arguments
presentedt the hearing, as well as the supporting and opposing memoranda, the
CourtDENIES Stephens’©bjections andADOPTSIN PART AND VACATES

IN PART the Magistrate Judge’s Report and Recommendation.
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BACKGROUND

l. Factual Background

Stephendegan working as a senior chemistAastin Police
Departmeris (“APD”) Forensic Lab“lab’) in 2002. (Dkt. # 55(*Mot.”), Ex. J
(“Stephens Dep) at 19-20; Mot.,Ex. C (‘Harris Decl?) 1 14;Dkt. # 62
(“Resp.”), Ex. 8 (“Stephens Aff.)) 1 1) Her initial job duties includedlood
alcohol testing and drug analysiStephens Dep. at 98At the time she began
her employment with APC&tephensvas certified as a Technical Breath Test
Supervisor. In 2006, she assumed responsibility for running the breath alcohol
testing programshecontinued to perform blood alcohol testing and drug analysis,
and additionally begatestifying in courtregardimg her work. (Stephens Dep. at
29; Mot., Ex. F (Rodriguez Dect) § 7; Stephens Aff. .1

In 2007,Stephenspplied for the newly created Lab position of
Quality Assurance Manager, as well as for the positions of Chemistry Section
Manager and Forensic €mistry Section Superviso6tephensvas not hired for
any of theepositions. Instead, Gloria RodriguéRodriguez) was promoted to
Forensic Chemistry Section SupervisamdStephensegan reporting ther.

(Harris Decl. § 15; Rodriguez Decl.  4efihens Aff. 11-23.)
In 2010 and 2011, William GibbenS3ibben$), the Forensic

Science Division Manager, supervised Rodriguembons reported to Ed Harris



(“Harris”), Chief of Field Support Services. Harris reported to Assistant Chief Sean
Mannix (‘Mannix”), who in turn reported to Chief Aceve{ld\cevedo”). (Harris
Decl. 11 910; Stephens Aff. .4 Only Acevedo had the authority to terminate an
employee, but he relied heavily on the information provided to him by his
Assistant Chiefs in making his decisiond4of., Ex. A (*Acevedo Decl.) T 11;
Mot., Ex. G ((AcevedoDep.’) at 129-30; Mot., Ex. D (‘Mannix Decl’) 1 17)

In October 2010Stephensnformed Rodriguez that an issue had
arisen in a case in which stvas to testify about a bloedlcoholanalysis she
performed. Stephens had accepted a phone call from the defense attorney in
August 2009 and mistakenly reported to the defense attorney that the blood alcohol
concentration level was under .08 (below the legal limit for intoxication). When
Stephens subsequently drafted her report, she realized she had provided the results
for a different sample. She notified the defense attorney of the correct result (a
blood alcohol concentration of .14, above the legal limit) and provided counsel a
copy of her report. (Rodriguez Decl. 1 9 & ExMat., Ex. B (‘Gibbens Dect)
19; Harris Decl. 116-17; Mannix Decl. {1 223; Acevedo Decl. § 17; Stephens
Aff. 15.)

Rodriguez and her supervisors believed the release of-anabn
nonreviewed result withat a discovery order, subpoena, or open records request

violated the Lals standard operating proceduréSQPS$). In addition, Rodriguez



was concerned because tasefile did not contain any documentation of
Stephen's conversations with defense counsel. (Rodriguez Decl.  10; Gibbens
Decl. 1 10; Harris Decl. 11 £X8; Mannix Decl. 1 24, 26; Acevedo Decl. )19
Further, Rodriguez was told by Stephens that the Assistant District
Attorney ((ADA") prosecuting the case informkdrthat the DAs office had
requested a copy of her Houston Police Department employment file. According to
the ADA, defense counsel had claimed information in the file demonstrated
Stephens had issues with documenting and handling evidence in Houston. The
ADA told Steghens he considered the information in her employment file to be
“Brady” material which he would feel obligated to release to defense counsel in
future cases. (Rodriguez Decl. § 11; Mot., Ex2; I5ibbens Decl. { 9; Harris
Decl. 1 19; Mannix Decl. § 25; Acevedo Decl. 1 18). APD had not previously been
aware ofStephens’smproper disclosure of information in Houston. (Harris Decl.
1 20).
Rodriguez reported the issues to Gibbens, who in turn spoke with
Leticia Paredes’'Paredey), APD's Human Resource$HR”) Manager.Paredes
advised Gibbens to proceed with a-pgamination hearing as she believed
Stephens’smproper release of results to be a terminable offense. Gibbens
discussed the matter with Harris and Mannix, who agtiesich pretermination

heaing was appropriate. (Rodriguez Decl. 1 13 & Ex. 3; Gibbens Decl. 11 9, 11,



Harris Decl. § 21; Mannix Decl. § 2Btot., Ex. E (‘Paredes Decl) § 6). On
November 4, 2010, pending an investigation and possible disciplinary actions,
Mannix, Gibbens and Has decidedStephens’sluties as a Breath Test Technical
Supervisor within the Lab should be taken away. She was removed from working
on blood and breath alcohol testing and was restricted to drug testing. (Harris
Decl. 1 22; Gibbens Decl. § 12; Mannix Decl. § 26; Stephens Aff. { 5).
Prior to the hearing, on November 12, 2010, Stephens sent an email to

approximately ninetfive forensic and legal colleague$he email states:

| just wanted to inform all of you that | have been scheduled for a

“pre-termimation’ hearing on Monday, November 15th, 2010 by Asst.

Chief Sean Mannix. | released the results of a blood alcohol case to

defense attorney, Betty Blackwell, for one of her clients always

believed that at the conclusion of my analysis that these resriésa

matter of public record, but my chain of command found an SOP

which states thatall lab reports are confidentiall believe that the

defense (an officer of the court) is entitled to this information, just as

much as the prosecutor who gets the information automatically.

| feel like | am up for the fight of my life . . . my career. | Bdeen a
forensic scientist for more than twenty years and | love my job!

If you have an opportunity in the next couple of days to share a few
words of support, | would greatly appreciate it.

(Stephen®ep.at 61; Resp., Ex. 3; Stephens Aff. { 6).
The pretermination hearing was held on November 19, 204iCthe
hearing, Stephens stated she was unaware of the APD policy providing that test

results were confidential and further that she believed such a policy would conflict



with state law. Rodriguez, in turn, explainéeat regardless of confidentiality,
results were to be released in accordance with certain procedural requirements.
Specifically, the analysis must be complete and reviewed, and a request in the form
of subpoena, open records request, or discovery motion must be made before the
information is released. (Rodriguez Decl. { 15; Gibbens D&d; Harris Decl.
123; Mannix Decl. 1 29).

At the hearing, Mannix founthat Stephens had violated the SOPs
and thathe SOPs did not conflict with state laMannix concluded, in part
because obtephens long tenure with the department and the quality of her
substantive work, that Stephens should not be tetedriaut suspendddr three
days,placed on six monthsf disciplinary probationand permanently removed
from her responsibilitieas a Breath Test Technical Supervisor. (StepDepsat
147; Rodriguez Decl. § 15; Gibbens Decl.  13; Harris Decl. f1adnix Decl.
1928-29; Paredes Decl. § 7; Stephens Aff.}f 6

On November 30, 201&tephendiled a grievance against APD,
complaining thaAPD policy regarding dissemination of lab results violated Texas
law and appealing her suspension. Rodrigue3igshen's supervisor, denied the
grievance.Stephens appealed to Acevedo, who denied the appeal after reviewing
the matter with Mannix. Stephens appealed Ace\eedgection of her grievance

to an outside hearing officer, pursuantity policy. (Stemens Depat 74-75 &



Ex. 6; Paredes Decl. 1%8B); Rodriguez Decl. {1 +&9; Mannix Decl. 184-37;
Acevedo Decl. 11 224; AceveddDep.at 125-31; Stephens Aff. 1.

In November 2010Stephensent a list of cases to APD HR
documenting instances where members of the Lab had released results of drug
analysis withoutonductingany actual testing. The report was forwarded by APD
HR to Rodriguez in early December 2010 for explanation. (Stephens Aff.  7;
Resp. Ex. 13 at COA 15324.)

Harris asked Gibbens to keep him apprise8tephen's conduct
during her probation. Gibbens generally reviesephens conduct with Harris
verbally, but he did write two formal memos, one on February 18, 2011 and one on
April 10, 2011. Gibbens also occasionally forwarded Harris emails relating to
Stephens. (Gibbens Decl. § 15; Mé&ixs. 22; Harris Decl. 33

On November 19, 2010, Laura CarrdCarroll”), Stephens
co-worker who had assum&tephens former responsibilities withlood alcohol
and breath testing, wrote a memo to Gibbens and Rodriguez expressing her
concerns about working with Stephens, stating Stephens was withholding
information and actively undermining hgfRodriguez Dep49-52 & EX. 3;
Rodriguez Decl. § 24; Gibbens Decl. f)2According to Rodriguez, on a regular
basis, Stephens expressed dissatisfaction with her duties, often yelling at other

employees and taking her frustrations out on them. Some of the incidents were



documented bftephen's coworkers, ad some were reported to Paredes in HR.
(RodriguezDep.at 13-16; Rodriguez Decl. § 25; Paredes Decl1%120Q)

Rodriguez testifiedhatshe became awatieat Stephens was
attempting to remain certified as a Breath Test Technical Supervisor. Rodriguez
was concerned that Stephens was using City time or resources to do so, despite
having been stripped of breath test duties. (Rodriuegzat 186-87; Gibbens
Dep.at 116-11; Rodriguez Decl. 19 287; Gibbens Decl. § 28 Rodriguez gave
Stephens a cease amhekist memo on December 21, 2010, forbid@tephens
from using City time to retain her certification. (Rodrigibep.at 186-88;
Stephen®ep.at 1909 Resp.Ex. 29; Rodriguez Decl. § 27; Stephens Aff. ) 8
According to Rodrigueand a ceworker Rodriguez asked to act as a witness,
Stephens acted insubordinatelgointing her finger in Rodriguéz face, speaking
loudly, calling Rodriguezevil’, and stating that she wished Rodriguez would
“suffer.” (Rodriguez Decl. | 28Mot., Ex. 8; Paredes Decl. § 15

According toStephensRodriguez told her verbally that she would
lose her certification. (Stephebgp.at 196-92) Stephens testified imer
deposition that she saitiWould you like to suffer like’In suffering?’
(Stephen®ep.at 102-03). In response to the questitBjd you call Gloria evil
and say you hope she suffers like you havB®phens testified) didn't ask that

she suffer more than | suffered(Mot., Ex. L at 239). Stephens stathat she



reported to th€ity’s HR that Rodriguez was harassing &ed that it was
improperto try to prevent her from maintaining her certificatidrne matter was
turned over to APD HR idanuary 2011, and APD HR found Rodriguez had done
nothing wrong.(Stephens Aff. .3

Harris learned of certain reported issues concer@taghens’s
conduct. Because hevas concerned about the effect her conduct might have on
the operations and morale in the LElayris raised these issues with Mannix and
Paredes Mannix directed Harrisothave Gibbens arfdodriguez document
Stephen's conduct and put her on notice that the conduct must be stofbteatis
Decl. 11 3537; Paredes Decl. 1 16; Mannix Decl.  41; Gibbens Decl.) | 24

On January 12, 2011, in the presence of her attorneyh&tep
received a memdocumenting a December 17, 2010 confrontation with another
employee and the December 21, 2010 incident with Rodrigliez.memo
referenced APD policies prohibiting unprofessional and insubordinate behavior
and instructed Stephens to comply with those policies. (Rodriguez Decl. § 29;
Gibbens Decl. § 25 & Ex. 2(F); Stephddsp.at 98 & Ex. 8; Paredes Decl. 1.16

On February 8, 2011 Rodriguez issi&tdphens corrective action
report relating to release of ndinal drug analysis reports. Specifically, the report
detailed that Stephens had released results to the investigator before the case was

administratively reviewed. Although the analysis was detemiode correct



when it was reviewed, Stephens’s early dissemination of the report vithlated
Lab's SOPs. (Rodriguez Decl. § 30; Gibbens Decl. Ex..2(G)
A few days later, Gibbens was contacted by the 4 guiality
Assurance Manager Tony ArnoltArnold”). Arnold reported thabn Friday,
February 11, 2011, Stephens left for the day without securing drug evidence,
including cocaine. According to Harris, this incident was particularly concerning
because the evidence would have remained unsecured untdbyibirnold had
not discovered it. (Gibbens Decl. | 27 & Ex. 2(H); Harris Decl..}] 39
On February 15, 2011 an administrative hearinG®@phen's
grievance concerning her November 2010 disciplinary agtasconductedin
independent hearingfficer, Austin attorney Sue Berk€elBerkel”), presided over
the hearing Berkel considered both documentary evidenceaaltestimony
from Rodriguez, Gibbens, Arnold, Stephens, Mannix and other APD employees.
(Rodriguez Decl. § 22; Gibbens Decl. § 18; Harris Decl. { 29; Mannix Dec]. § 38
Paredes Decl. 1 214, StephenBep.at 106-07 & Ex. 14; Stephens Aff. )0
Berkel issued a report on February 22, 2011 that recommended
reversingall discipline againsbtephensndreinstating heto her original position
as a Breath Test Technical SupervisBerkel found that APD policy regarding
release of informatiofwould appear to be overbroad and run contrary to state law

and the AGs opinions which have construed state lagstephen®ep.Ex. 14)

10



On February 23, 2011, Stephens sent B&kelport to Rodriguez by
email, stating her intefito be gracious in victoi'yand“to cortinue to follow all
APD policies’ (Stephen®ep.at 109 & Ex. 13 Rodriguez found the tone of the
email inappropriate and forwarded it to Harris. Harris was concerned by both the
email and other reports 8tephen's conduct. He consulted with Mannand
they decided it was time to start working on discipline relat&tephen's other
conduct. Harris and Mannix directed Paredes to begin working on a disciplinary
meeting memo. (Rodriguez Decl. § 23; Harris Decl. $¥830Mannix Decl.
194042; Paedes Decl. | 18

Berkel’s report was also forwarded to the City Man&geffice. On
April 6, 2011, the City Manage&s decision upholdin§tephens’sliscipline was
forwarded by email to the relevant parties. (Harris Decl..)] 33

According to Rodriguez, on March 7, 2011, Stephens falsely accused
Rodriguez of forwarding her‘dogus court order.(Rodriguez Decl. § 31 Later
in the day, Stephens confronted Rodrigtieza hostile way and threatened
Rodriguez with a law suit. Rodriguez documented the conversations in a memo to
Paredes, copying Gibbens and Harris. (Rodriguez Decl. I 31 & Ex. 10; Gibbens
Decl. 1 26; Harris Decl. § 40

After this incident, Stephens sent an email to Gibbens, complaining

about Rodriguez sending hem invalid court order. Stephens wrote:

11



| am not suggesting that you remove Ms. Rodriguez from her current
job responsibilities, suspend her for three days, place her on probation
for six months, humiliate her in front of her-amrkers and

professional associates, or bring her before the Assistant Chief and the
Human Resources Manager for disciplinary action, but clearly she has
violated our Division SOR, Chapter 14 by not verifying that this was
indeed a valid court order before proceeding to orderctealysis of

this blood sample.

Forensic Science Division SOP, Chapter“Ekidence
and the contents of laboratory case files under the control
of the APD Forensic Science Division will not be
released for defense examinations without a properly
execuéd court order or subpoena for the recdrds.
She clearly communicated with this defense attorney without
communicating with the prosecutors in this case. | trust that you will
take the appropriate steps to admonish Ms. Rodriguez for her actions.
| would also humbly expect to be recognized for my astute actions in
acting as dgatekeepérto the fair and honest administration of
justice.
(Gibbens Decl. § 26 & Ex..3 According to Gibbens, he fourgtephens’stone
and comments to be improper and insubtath” (Gibbens Decl. 6.) Gibbens
forwarded the email to Paredes for inclusion in the disciplinary meeting memo she
was drafting. (Gibbens Decl. Ex. 3; Paredes Decl. @b March 16, 2011,
Paredes shared the information with the GitfiR, notinghe schedules of Mannix
and Acevedo had prevented scheduling at@naination hearing. (Harris Decl.
9141; Paredes Decl. 1 23; Mannix Decl. § 43; Acevedo Decl.)] 32
On April 5, 2011, Stephens gave Rodriguez a fax received on March

25, 2011 relating to a discovery motion in a pending case. Rodriguez noted the

12



cover letter stated Stephens had prior contact with the defense attorney, but the
case file did not reflect that contact or any indication that the prosecutor had been
notified. Rodriguez later dcovered thabtephens had already sent the sample to

an offsite lab on behalf of the defendant. (Rodriguez Decl. I 32; Rodibgpjez
164-65 & Ex. 1Q)

On April 7, 2011 Stephensent an email to Jeff BurtohRurton’) of
the Citys HR the“Burton Emait) complaining of the Citys failure to accept
Berkel's recommendation, that the Lalpolicies violated the law, and that Lab
personnel were not qualified. (Redpx. 4) This email was forwarded to Paredes
the following day. Resp.Ex. 13 at 179 Burton investigated the issues raised in
the email and followed up witBtephens (Id. at45, 4750,172-73)

On April 7, 2011, Rodriguez forwarded a job posting for a position in
the Lab to the Texas Department of Public SafddPS’) and Southwestern
Association of Forensic ScientistSSWAFS'). The posting was for Carrtdl
position with responsibility for blood alcohol analysis and breath test technical
supervision: DPS forwarded the job posting to its certified breathteestnical
supervisorsincluding Stephens and Carroll. (Rodriguez Decl. $883Gibbens

Decl. 1 28; Paredd3ecl. § 25; RodriguebDep.at 127) In response, Stephens sent

! As discussed below, Carroll had resigned her position with APD on April 1,
2011.

13



an email the“Beware Email) to the entire recipient list which states:
“BEWARE!! These people will danything to destroy your caredraura Carroll
has resigned under the strain and they have done everything in their power to
destroy my career as a Technical Supervisor as’"w@kephenPep.at 129;
Resp, Ex. 2) A colleague forwarded the Beware Ehta Gibbens on April 8.
Gibbens, in turn, forwarded it to Harris, Mannix, Paredas Acevedo.Mannix
and Paredes considered the email unprofessigBstphen®ep.Ex. 19; Harris
Decl. 1 43; Gibbens Decl. 1 29; Paredes Decl. 1 26; Mdveuk 11 4647,
Acevedo Decl. £9).
On April 7, 2011, Stephens emailed Brandon Conf@dr{rad”) of

DPS (the'DPS Email). Stephens asked Conrad to remove the APD job posting
from the SWAFS website. She described APD ‘@&xc work environmeritand
accuseAPD administrators of dointeverything in their power to destroy my
character, reputation, and career by reprimanding me for following the laws in the
State of Texas. (Resp.Ex. 3) Stephens further wrote:

| would hate for anyone to accept a positiagth this department

thinking that they will be treated fairly by this administration. |

intended to bring my supervisor, Gloria Rodriguez, up on ethics

charges for lying under oath and bolstering her credentials. SWAFS

should post a warning to evenhal forensic scientist that this is not

an organization worthy of SWAFS support. In addition, they have
destroyed the careers of many other fine scientists.

(1d.)

14



On April 7, 2011, Terry GallegoSGallego$), a colleague ifucson
Arizona who had acted as auditor of the Lab in 2010, emailed Stephens about the
job posting, askinglt looks like your job position? How are ydu?Stephens
Dep.at 117418 & Ex. 17.) Stephens responded to Gallegos via e&@aéllegos
Email’) andblind-copied Burton, but no one elseResp., Ex. ).

In her lengthy response, Stephens addressed a number of topics,
beginning with her November 2010 discipline and subsequent griexenaell as
the City Managés decision to uphold her suspensioBtephen®ep.Ex. 17)

Stephens further wrote:

While all of this was going on, they divided my responsibilities
amongst two of my cavorkers. The young chemist who was

assigned the breath alcohol duties, resigned under pressure. She
became addicted to Xanax and lost so much weight that she was
diagnosedanorexi¢. When she asked to be returned to the drug lab,
they wouldnt let her and her husband made her resign in order to rest
and regain her health. They destroyed this poor littlesgidreer!
Theyare truly“evil’! And this was only half of the job | handled for
them! The chemist assigned the blood alcohol duties has never been
trained to interpret the results and has refused to offer any
extrapolation testimony (one [of] the requirements of aaladl
prosecution in Texas). So, | am still subpoenaed to testify in all these
cases, as they have no other expert.

The State of Texas SOPs actually follow the law and state that all
laboratory results are confidential .“except blood alcohol reptst’
And they are ISO certified. We still only hold lzgacy certification.

(Id.) Stephens continued, stating she was considering filing a professional conduct

complaint with SWAFS against Rodriguez based on what Stephens viewed as

15



Rodriguez‘bolstering. . . her expertisé. Stephens also recapped the hearing held
in front of Berkel, and commentébtecause | made them look bad, they have
continued to punish me in any way that they ‘tahe referenced the DPS email
and wrote she had requestédnrad remove the job posting from the SWAFS
website. Stephens raised concerns about the qualification of Gibbens and others at
the Lab. She also stated her belief tive¢ would be better off with a regional lab
. .. combining resources with the county and our local univéer§lity)
On April 8, 2011 Burton forwarded the Gallegos Email to Paredes.

He also forwarded the email to Mark Washington and Carla Scales of the City
HR. Burton wrote:

Mark and Carla earlier this week the City Manager isswedecision

to uphold the suspension and disciplinary probation for Debra

Stephens, APD Forensic Scientist. It is now alleged that Ms. Stephens

attached a note (see her comments in red) regarding the posting that |

believe in essence replaces her old réldditionally Ms. Stephens

bccd me on a note she sent to a collegue (sic) in Arizona. APD views

both of these letters to be in violation of APD General Orders and is

moving to terminate Ms. Stephens. Ms. Stephens is likely to grieve

this issue, has an attorney and | believe likely to seek media attention

or escalate her concerns within or outside the City.
(Resp.Ex. 7).

According to Stephens, on April 11, 2Q05he“was forced to leave

the Lab and return [her] keys and security clearantetepheng\ff. § 13).
Rodriguez and Gibbens gave Stephens dgyraination notice dated April 11,

2011 and she was placed on administrative leave. (Rodriguez Decl.  35; Gibbens
16



Dep.at 22, 15859; Gibbens Decl. | 32; Paredes Decl. § 29; Stedbep<£x.

18.) The notice was signed by Mannix and informed Steptiats

pretermination hearing had been scheduled for April 20, 2011. The procedure
was described, as well Hge seven specific instances of alleged misconduct.
(Stephen®ep.Ex. 18).

Prior to thepretermination hearing, Mannix briefed Acevedo on the
general issues relating 8iephens conduct, but not the details. (Acevdap.at
50; Acevedo Decl. 1 33; MannBecl.  52). According to Rodriguez, Harriand
Mannix, at the preéermination heang on April 20, 2011, Stephens proffered a
number of excuses for her conduct, but refused to take any responsibility for her
actions. (Rodriguez Decl. 1 36; Harris Decl. § 46; Mannix.J] BBthat time, all
threeindividualsagreedhat Stephen's corduct would not change, tlugeration
of the Lab would be affected, and her employment should be terminated.
(Rodriguez Decl. 1 36; HarrBecl. § 46;Mannix 1 5354.)

Paredes prepared a termination letter for Ace\sedignature, which
was reviewed by both HR and the legal department. Acevedo was briefed
specifically on the facts in the termination letter, but was not provided with the
underlying documents, as he relied Marsmneview of thos. (Paredes Decl. § 30;

Acevedo Decl. 11 385; Aceveddep. at 133-34; Mannix Decl. 14.)
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The termination letter, dated April 29, 2011, identifies several reasons

for the termination oStephen's emplgyment, effective April 25, 2011.:

1.

The Gallegos Email because Stephahscussed former employese
medical condions without the employés knowledge or permissidn

and because Stephens mentioned instructing a SWAFS representative
to remove a job posting although she tas authority to request that

this job posting be withdrawn and [the] request interferes awith
undermines the Departméstecruitment efforts.

The Beware Email becauS¢éephens’somments weréhighly
inappropriaté and“disparaging to both your chain of command and
the Austin Police Departmeht.

Carroll’s resignation as being in large pdue to the hostile work
environment Stephens created, as we$t@phens’sintruthful
remark in her email that she left because ABBstroyed her careér.

Stephens’#arch 29, 011 email, in which Stephens disclosed to an
APD detective results that had not been administratively approved for
dissemination.

The February 11, 2011 incident in which Stephens left evidence
unsecured.

TheJanuary 31, 2011 discovery that Stephens had released a draft
report to an officewithoutadministrative approval, Roduiezs
discussion of the matter with Stephens, coupled Siéphens’s

denial at her préermination hearing that Rodriguez had brought the
case to her attention.

Stephens calling Rodriguéevil” and stating she wished Rodriguez
would suffer likeshe hagdwhichresulted in the January 10, 2011
reprimand

(Acevedo DepEXx. 6)

18



According to Acevedo, based on his briefings with, and the
recommendation of, Mannike determinederminatingStephensvas appropriate
for the reasons listed in the termination letter he sigadevedo Decl.  35;
AcevedoDep.at 51, 5859, 64-65 & Ex. 6). Specifically, Acevedo testified:

[Stephens] washfired for the [Gallegos]-enail in its totality. She

was fired for the parts of the-mail that are referenced in the

termination letter . . . not the email in its totality . . . It says what we

specifically found to be a violation. Hésethe email thats

referenced. Here is the part of thisail that we find to be

problematic. It doeshsay any of the rest of it was problematic. It

specifically listed exactly referenced exactly what was

problematic. . . .
(Acevedo Depat 75-77.) Both Mannix and Paredes st#tat even without the
Gallegos and Beware Emails, the City had enough documented issues with
Stephen's conduct to justify termination of her employment. (Mannix Decl.  55;
Paredes Decl. T 31

On April 20, 2011 Stephensent a letter*ASCLD Lettef) to Ralph
Keaton, Director of thémerican Society of Crime Lab DirectorsASCLD”). In
the letter Stephenstated she had been disciplined for violating SOPs which she
believed violated state law. She also stated her employment was terminated,
noting“[e]vidently, they received a comf an email correspondence | had sent to

[Burton] stating that | intended to report these violations of Texas law to the Texas

Forensic Science Commission and ASCLIPResp, Ex. 5) An independent audit

19



was initiated of the Lab based on the ASCLD Lettéhich revealed some
deficiencies within the Lab(Resp.Ex. 9 at 18283; id., Ex. 10 at 175

Stephens appealdédrtermination. An independent hearing
examiner, Pamela Lancastékdncaster), conducted a hearing on June 20, 2011.
In the“Significant Fact Findingportion of her report, Lancaster foutidht (1)
Stephens’sdisciplinary probation warned her to discontinue disrespectful,
unprofesional conduct toward lab stgff2) StephenSdisplayeddisrespecitful,
unprofessional behavior toward her supsovs during her probatiton(3)
Stephenswrote an email critical of APD lab, discouraging anyone from applying
for a job in the Lab; an@) Stephernis “behavior would not change if she was
returned to her job at APD.(Stephen®ep.at 236 & Ex. 39)

On July 21, 2011, a Grievance Committee composed of City
employeeseviewedthe hearing officés report and presentations by Stephens and
APD andrecommendedpholding Stephens’s terminatiofity Manager Mark
Ott formally upheld the termination @tephens employment on August 18,

2011. (Stephen®ep.at 24142 & Ex. 40; Mannix Decl. $7; Acevedo Decl. 8
& Ex. 2; Paredes Decl. 1 32; Mannix Decl. { 57).

I. Procedural Background

Stephenwriginally filed this action in the 53rd Judicial District Court

of Travis County, Texasn April 27, 2012. (Dkt. &, Ex. 3.) The City and
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Acevedo removed this action to this Court on July 19, 2012. (Dkt. # 1.) Shortly
thereafter, Stephens amended her complaint in federal cO8AC( Dkt. # 7.)
She named th€ity, Acevedo, Mannix, and Rodriguas defendants(ld. 11 15.)
Stephen's Complaint alleged thahe was terminatess a result of her exercise of
her right to free speech under the First Amendment and on the basis of her race and
sex. (Id. 1131-53.) She asserted causes of action under 42 U.S.C. § 1983
(“Section 1983) against the City and Aceveand under Title Ml of the Civil
Rights Act of 1964, 42 U.S.C. 89)00e, et seq-Title VII"). (Id.) Stephens
sought compensatory and punitive damages, as well as attoieey.qld. 154.)

By order dated December 5, 2012, @aurt granted in part the
motion to dismiss byAcevedo and the City, dismissigiephens’Sitle VII claim
in its entirety her Section 1983 claim against Acevedo in his official capaanity,
her claim for punitive damages against the City and Acevedo in his official
capacity. (Dkt. #25.) By order dated January 11, 2013, @aurt granted
Stephen's voluntary dismissal of her claims against Mannix and Rodrig{iziz.
# 28.) Accordingly, only Stephens’s Section 1983 claims against the City and
Acevedo in his individual capacity survived

On May 1, 2013, Stephens filed a Motion to Compel discovery from
Defendants, requestirdpcumentselating to Defendant€mployee disciplinary

records (Dkt. # 33.) In her Motion, Stephens argued that ithfermationthat she
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sought was relevant to show pretext. &t 5.) OnJune 14, 2013, Magistrate
Judge Lane denied the request for discovery, finding that evidence of pretext was

irrelevant toStephens’slaim because o€harles v. Grief522 F.3d 508 (5th Cir.

2008) (Dkt. # 38 at 6.)

On DecembeR0, 2013, he City and Acevedo filed motion for
summary judgment as to the claims remaining against tidmy contendd
Stephen's First Amendment claim fails because: (1) to the extent she complains of
any action other than the termination of her Exyyment, she has not identified the
requisite adverse employment action; (2) her speech was not protected activity;
(3) she has not established a causal connection between her speech and the
termination of her employment; (4) their interest in efficieneynw@ighed
Stephen's interest in commenting on matters of public concern; and (5) they
would have terminate8tephen's employment even in the absence of her
protected speech{Mot. at 26-35.) Acevedo additionally contended: (1) he is
entitled to qualified immunity; and (Htephen's claim against him for punitive
damages fails(ld. at 35-39.)

On March 31, 2014, Magistrate Judge Mark Lane issued a Report and
Recommendation on Defendain¥lotion for Summary Judgment:‘Rep,” Dkt.
#69.) The Magistrate Judge recommended that Defendants’ Motion be granted

because Defendantsterest in maintaining an efficient workplace outweighed
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Stephens’sew instances of protected speectd Defendants would have
terminated Stephetssemployment irrespective of her protected speetth.af 32,
35.) Because he concluded that Stephens failed to show a First Amendment
violation, the Magistrate Judge also recommended that any claims against
Defendant Acevedo were barred by qualifiesiunity and that punitive damages
were unavailable.ld. at 36.)

On April 14, 2014, Stephens timely filed her objections to the
Magistrate Judge’'s Repgand Recommendation. (Obj.) Defendants filed a
Response. (“Obj. Resp.,” Dkt. # 72.) Atthe June 25, 2014 heari8tephens’s
Objections, the parties acknowledged that when the Magistrate Judge issued his
ruling onStephens’#Motion to Compeldkt. # 38) Charledictated that pretext
was not a consideration in a First Amendment retahatase; however, after the
Magistrate Judge’s ruling on the Motion to Compel, but before he issued his ruling
on Defendants’ Motion for Summary Judgment, the Fifth Circuit deditdaerda

v. Hays Cnty., 723 F.3d 586, 595 (5th Cir. 201@)ich held that‘[a]n employee

can, however, refute that showing by presenting evidence that ‘his employer’'s
ostensible explanation for the discharge is merely pretextual.” 723 F.3d at 592

(quoting_Coughlinv. Leeg 946 F.2d1152,1157(5th Cir. 1991).

Thereafteron July 18, 2014, this Cowtderedadditional discovery

on pretext an@rderedhe parties to provide supplemental briefing lo@m pretext
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guestion raised biaverda The parties submitted supplemental briefing on
August 28, 2014and September 2, 20]1respectively. (Dkts. # 80, 81.)

LEGAL STANDARDS

l. Review of a Magistrate JudgeMemorandum and Recommendation

Any party may contest the Magistrate Judge’s findings by filing
written objections within fourteen days of being served with a copy of therRep
and Recommendation. 28 U.S.C. § 636(b)(1)(C). The objections must specifically
identify those findings or recommendations that the party wishes to have the

district court consider. Thomas v. Arn, 474 U.S. 140, 151 (1985). A district court

need not consider “[f]rivolous, conclusive, or general objectioBattle v. U.S.

Parole Comm’'n834 F.2d 419, 421 (5th Cir. 1987) (quoting Nettles v. Wainwright

677 F.2d 404, 410 n.8 (5th Cir. 1982), overruled on other grdunBsuglass v.

United States AutdAss’n, 79 F.3d 1415 (5th Cir. 1996)).

The Court must conduct a de novo review of any of the Magistrate
Judge’s conclusions to which a party has specifically obje&ed28 U.S.C.
8 636(b)(1)(C) (“A judge of the court shall make a de novo determinafitdrose
portions of the report or specified proposed findings or recommendations to which
objection is made.”). On the other hand, findings to which no specific objections
are made do not require de novo review; the Court need only determine whether

the Report and Recommendation is clearly erroneous or contrary tdJaited
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States v. Wilson864 F.2d 1219, 1221 (5th Cir. 1989).

Il. Motion for Summary Judgment

Summary judgment is granted under Federal Rule of Civil Procedure
56 when “the movant shows ththere is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a);

see alsdMeadaa v. K.A.P. Enterprises, L.L,@56 F.3d 875, 880 (5th Cir. 2014).

“Substantive law will identify whicliacts are material.’Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). A dispute is only genuine “if the evidence
IS such that a reasonable jury could return a verdict for the nonmoving plakty.”
The moving party bears the initial burdendeimonstrating the

absence of any genuine issue of material fact. Celotex Corp. v. Cétiett.S.

317, 323 (1986). If the moving party meets this burden, the nonmoving party must
come forward with specific facts that establish the existence of a genuine issue for

trial. Distribuidora Mari Jose, S.A. de C.V. v. Transmaritime,, In88 F.3d 703,

706 (5th Cir. 2013) (quoting Allen v. Rapides Parish Sch, B F.3d 619, 621

(5th Cir. 2000)). “Where the record taken as a whole could not lead a rational trier

of fact to find for the nommoving party, there is no ‘genuine issue for trial.

Hillman v. Loga 697 F.3d 299, 302 (5th Cir. 2012) (quotiMatsushita Elec.

Indus. Co., Ltd. v. Zenith Radio Cor@.75 U.S. 574, 587 (1986)).

In deciding whethea fact issue has been created, “the court must
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draw all reasonable inferences in favor of the nonmoving party, and it may not

make credibility determinations or weigh the evidendenerQuest Oil & Gas,

LLC v. Plains Exploration & Prod. CA981 F.Supp.2d 575, 584 (5th Cir. 2013)

(quotingReeves v. Sanderson Plumbing Prods., B®0 U.S. 133, 150 (2000)).

However, “[ulnsubstantiated assertions, improbable inferences, and unsupported
speculation are not sufficient to defeat a motion for summary judgménited

States v. Renda Marine, In667 F.3d 651, 655 (5th Cir. 2012) (quoting Brown v.

City of Hous., 337 F.3d 539, 541 (5th Cir. 2003)).

DISCUSSION

To establish a claim for employment retaliation related to speech, a
plaintiff-employee must satisfy four elements: “(1) [she] suffered an ‘adverse
employment decision’; (2hkl speech involved ‘a matter of public concern’; (3)
[her] ‘interest in commenting on matters of public concern . . . outweighs the
[d]efendant’s interest in promoting efficiency’; and (B¢l speech motivated the

adverse employment decisionHaverda v. Hays Cnty723 F.3d 586, 591 (5th

Cir. 2013) (quotindBeattie v. Madison Cnty. Sch. Dist., 254 F.3d 595, 601 (5th

Cir. 2001).
Once a plaintiff has met her “burden of showing {hat] protected
speech was a substantial or motivating factor in the defendant’s adverse

employment decision, a defendant may still avoid liability lhgveing, by a
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preponderance of the evidence, that it would have taken the same adverse
employment action even in the absence of the protected spddc(titing Mt.

Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (39&&¢ord

Kostic v. Texas A & M Univ.atCommerce3:10CV-2265M-BN, 2014 WL

1315657, at *22 (N.D. Tex. Mar. 31, 2014) (“That is, even if Plaintiff could show
that his protected speech was a motivating factor in his termination, the Individual
Defendants may still avoid liability by showing they would have taken the same
action of terminating him even in the absence of the protected speech.”).

“An employee can, however, refute that showing by presenting
evidence that ‘his employer’s ostensible explanation for the disclsangerely
pretextual.” Haverda 723 F.3d at 59{quoting_ Coughlin946 F.2dat 1157%.

“Pretext is more than a mistake on the part of the employer; it is § pltonse.”

Hudson v. ChiTransit Auth, 375 F.3d 552, 561 (7th Cir. 2004). A plaintiff may

prove pretext by establishing that (1) the employer’s reason had no basis in fact;
(2) that the explanation was not the real reason for its action; or (3) that the reason

stated was insufficient to warrant the adverse job action. Atanus v. Perry, 520 F.3d

662, 674 (7th Cir. 2008gccordMorris v. City of Chillicothe, 512 F.3d 1013,

1019 (8th Cir. 2008) (“Pretext may be shown with evidence that an employer has
proffered an explanation with no basis in fact, with evidence that the plaintiffs

recently receied favorable reviews, or with evidence that the employer’s proffered
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reason for its employment decision has changed substantially over time.”).

l. The Magistrate Judge’s Report and Recommendation

In his Report and Recommendation, the Magistrate Judge
recomnended that Defendants’ Motion for Summary Judgment be granted. First,
he concluded that Defendants were entitled to summary judgment because
Stephens failed to state a prima facie case for First Amendment retali&@em.

Rep. at 32.) He foundthat Stephens’ermination qualified as an adverse
employment actiorthatthe Gallegos and ASCLD letters were the only foahs
protected speeclndthatthere was a causal connection betwirenGallegos
letterandStephens’sermination However, he conatledthat Defendants’

interest in maintaining an efficient workplace outweigBéebhens’protected
speech.(ld.) Because Stephens failed to meet the fourth element for her First
Amendment retaliation claim, the Magistrate Judge heldStegthens faile to

state a prima facie case and Defendants should be granted summary judgment on
that basis.(Id.)

Second, he found thatren ifStephens’slemonstratg a prima facie
case, Defendants were still entitled to summary judgment because they would have
terminated Stephens&amployment irrespective of her protected spedtth.at
32-25.) The Magistrate Judge found that Defendants set forth ample evidence that

Stephens would have been terminated absent her protected Bpeaabe ofier
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numerous job performance issw@esl the fact that théisciplinary process leading
to the termination of her employment began at least a nb@fithe Stephens
engaged in the speeahissue (Id.) Additionally, the Magistrate Judge concluded
that Stephens failed to rebut Defendants’ evidence that they would have terminated
Stephens’@mployment even in the absence of her protected speech. (Id.) In so
finding, he noted that Stephens failed to produce any evidence that Defendants’
proffered reasons for her terminatiere pretextual-specifically pointing to her
failure to show angther employee witl similar discipline and work record who
was not terminated.
Finally, the Magistrate Judge found that Defendamre entitled to
gualified immunity andhatStephens’s request for punitive damagasmoot
because Stephens failed to shogoastitutionaliolation. (d. at 36.)
Stephen®bjectson the basis that (1) the other three emails she
presented are protected speech, (2) the ASCLD letter is causally connected to her
discharge, (3) her interests in protected speech outweighed Defendants’ interest in
efficiency, (4) she had no opportunity to undergo discovery to prove the pretext
issue, and (5) there was a constitutional violation, thus rendering thgsroin
gualified immunity and punitive damages incorre8he does not object that her
discharge was the sole adverse employment action, that the Gallegos Email and

ASCLD letter were protected speech, or that there was a causal relationship
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between the Gkegos Email and her termination. Because of the dependent
relationship between Stephens’s objections and the prima facie arthlySisurt
will addressStephens’ebjections in the order of the elements necessary to
establish a claim fdfirst Amendmetretaliation.

Il. The Prima Facie Case

A. Adverse Employment Action

Because Stephens does not object to the Magistrate Judge’s finding
that Stephens’discharge is the adverse employment action at issue, the Court
reviews the finding for clear error. The Court agreesSbhgphens’slischarge is
the only adverse employment action that occurred in her case and that is actionable
in the First Amendmerdontext.

B. Protected Speech

Stephens objects to the Report and its findings related t@thréon
Email,” “DPS Email, and“Beware Email, claiming that the Magistrate Judge
erred in finding these writings to lmprotected speech. (Obj. at 11.) Steghen
does not proffer any additional argument to support her objection.

As a preliminary matteStephens’gieneral objection fails to pass
muster. The Western DistristLocal Civil Rules, which have the force of |sge

Hollingsworth v. Perry558 U.S183, 191 (2010),equire that théwritten

objections. . .specifically identify the portions of the proposed findings,
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recommendations or report to which objection is made and the basis for such

objections” W.D. Tex. Assignment of Duties to United States Magistrate Judges

Rule 4(h; see alsdvacort v. Prem, In¢.208 F. App’x. 781, 785 (11th Cir. 2006)

(holding that merely reciting language from a previous order of the court or failing
to set forth the applicable law is not a specific objection to anyih the report
and recommendation that would trigger de novo review by the district ctiug).
insufficient to merely “object.”

However,even entertainingtephens’gieneral and nespecific
objection, neithethe Burton Email, the DPS Emaihorthe Beware Email qualify
as protected speech. A public empldgespeech is only constitutionally protected

if it “addresses a matter ‘@ublic concerri” Harris ex rel. Harris v. Pontotoc

Cnty. Sch. Dist.635 F.3d 685, 692 (5th Cir. 2011) (quoti@gmick v. Myers

461 U.S138, 147 (1983) “Matters of public concern are those which can be
‘fairly considered as relating to any matter of political, social, or other concern to

the community” Branton v. City of Dall 272 F.3d 730, 739 (5th CR001)

(quoting_Connick461 U.S. at 146)

Notwithstanding this principle, even when a public empltyspeech
relates to a topic of public interest, as is often the case in the public employment
setting, it is not considered to be otnaatter of public corern” if the speaker

spoke as an employee rather than as a citigamris, 635 F.3d at 69%ee also
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Connick 461 U.S. at 147In other words, speech that is purely on a matter of
personal interesh an employment decisiaa spoken as an employee and is not

constitutionally protectedBenningfield v. City of Hous., 157 F.3d 369, 375 (5th

Cir. 1998);Connick 461 U.S. at 14#48. Nevertheless'[t]he existence of an
element of personal interest on the part of an employdeispeech does not
prevent finding that the speech as a whole raises issues of public coridedus

v. Childers 933 F.2d 271, 273 (5th Ct991). Speech that touches both matters of
public and personal interesso-called“mixed speecir—remains protected by the

First Amendment as long as it was mageedominantlyas a citizert. Harris

635 F.3d at 692 (quotirigodds 933 F.2d at 273).
In mixed speech cases, couriastanalyze the content, form, and

context of the speech to determine whether it was made predominately as a citizen.

SeeTeague v. City of Flower Mound, Tex., 179 F.3d 377, 382 (5th Cir. 1999)
“The content, form, and context of a given statement, as revealed by the whole
record determines whether a plaintiff spoke primarily as a citizen on a matter of
public concern or as an employee on a matter of personal int@ashick 461

U.S. at 14748;see alstMoore v. City of Kilgore, 877 F.2d 364, 370 (5tir.C

1989) (holding that thécontent, form, and contéXtactors “must be considered as
a whole package, and [their] sificance. . . will differ depending on the

circumstances of the particular situatign.The Fifth Circuit has recognized
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“three relable principles derived from its caskaw regarding whethahe content
of apublic employets speech is made as a citizen on a matter of public concern:

First, the content of the speech may relate to the public concern if it
does not involve solelgersonal matters or strictly a discussion of
management policies that is only interesting to the public by virtue of
the manages status as an arm of the government. If releasing the
speech to the public would inform the populace of more than the fact
of an employes employment grievance, the content of the speech
may be public in nature.

Second, speech need not be made to the public, but it may relate to the
public concern if it is made against the backdrop of public debate.

And third, the speeatannot be made in furtherance of a personal
employeremployee dispute if it is to relate to the public concern.

Kennedy v. Tangipahoa Parish Library Bd. of Cont?@4 F.3d 359, 372 (5th Cir,

2000) (citing casesabrogated on other grounikg Cuvillier v. Taylor, 503 F.3d

397, 401 (5th Cir. 2007%ee als®urrettv. Vargas, 250 F.3d 743, at {3th Cir.

2001)(noting that these factors are applicable within the content prdang)
accordance with these precepts, the Fifth Circuit has specifically thatesibeech
regarding‘internal personnel disputes and working conditiom$l not ordinarily

involve the public concernSeeAlexanderv. Eeds 392F.3d 138, 42 (5th Cir.

2004) (quoting Brantgr272 F.3d at 739).

1. Burton Email

First, Stephensbjectsto the Magistrate Judge’s findirtigat the

Burton emailwas notprotected speecltStephengontends that the Burton email
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constitutes protected speech becausentainsallegations of corruption and
impropriety within APD and challenges to the integrity and reliability of the Lab
which are matters of public concer{Dkt. # 62 § 57.)She emphasizes thahe
sentthe email from her personal work accotmt nonsupervisowhile she was
off-duty, and the matters at issue “are not related to [hedgabchemist.” 1. 1
56.) Defendamstcounterthat, atits base, the BurtoBmail is a complaint about the
decision to uphold her suspension and is therefore in furtherance of a personal
employeremployee dispute. (Dkt.@4 at 8.)

Upon review, the first four paragraphs of the Burton email contain
descriptions of Stepheng)Xersonal dissatisfaction with the results of her
suspension hearirend the alleged retaliation that she experienced, followed by
defense of her qualificationgSeeResp., Ex. 4.)Theseparagraphs of themail
are not protected speech; trae purely in fuherance of a personal employer
employee dispute, which is not content related to the public conSem.

Kennedy 224 F.3d at 372.

In contrast, théifth and sixthparagraphgresent a closer question.
Theyread:

Who do | appeal to when | tell you that something wicked is going on
at APD when they violate their own policies and hirequialified
administrators Clearly, the job descriptions of my administrators
requires a college degree. When Mr. Bill Gibbens, Forensic Science

Manager was promoted in 2002, he did not possess a college degree.
In 2005, when the laboratory was inspected, we took a serious hit
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because he was not qualified. Mr. Ed Harris, the Teah&ervices

Bureau Chief, suggested that Mr. Gibbens obtain some sort of degree.

Mr. Gibbens purchased some sort of degree off the internet, and |

assume the citizens of Austin paid for much of that. However, to this

day, our assistant administrator, Mr. Jerry Pena, does not hold any sort

of college degree and this is clearly a violation of the requirements of

his position.

| have a college degree and have been a scientist for almost thirty

years. Itis crazy to me that the crime laboratory could hé&yu

anyone other than a scientist. APD prides themselves on their

“model” crime lab, but there are several cracks in this facade. As long

as they are able to continue punishing good employees and writing

policies that violate the law, and get the bagkihthe City

Manager’s office, these attrocities [sic] will continue.
(Resp., Ex. 4.)These paragraphs constitute mixed speech. Stephens speaks as an
employee, since she is discussing matters related to her employosveyver,
she also speaks asitizen—writing while off-duty fromher own personal email
account (Id.) Therefore, the Court analyzes whether, undectmeentform-—
context test, Stephens was speaking predominately as a citizen or employee.

a. Content
The content of Stephens’s speech weighs in favor of holding that she

did not speak on a matter of public concern. The paragraphs of the email at issue
discuss the qualifications of Stephens’s supervisorsivgie alleges are
ungualified to lead a crime lal§ld.) Following the Fifth Circuit's

pronouncements, the Court finds that comments are essentially “a discussion of

management policies that are only of interest to the public by virtue of the
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manager’s status as an arm of the governthdfennedy 224 F.3dat 372.
Gibbens’s qualifications would be of no public interest bubfsremployment at
the agency. Whil&is qualificationamay or mayiolate therequirements of the
position,the requirementarepursuant tanternal city polices that amot of broad
public concern.Her statements are similar to allegations of favoritism, which the
Fifth Circuit maintains are notgublic concern.Moore 871 F.2d at 551.
Secondalthough Stephens hallegedthat there wagsews interest in
the issue around this time, dhgsnot alleged opresented sufficient evidentieat
hercomments were made against the backdrop of public delmaseipport of her
argument, Stephemtaimsthat ‘{she]was contacted by a media member just
weeks beforshe was fired, inquirgpabout [herJob status and the status of the
APD crimelab.” (Resp. 1 50.) Stephens’s affidavit, upon which she relies for the
above statemenis more circumscribed in its description: her affidavit states that a
newgaper reportecontacted her in late March “regarding the Lab and the validity
of DWI cases in Travis County.” (Resp., Ex. 8 { 18t¢phenslso points to
Acevedo’s testimony that “in his opinion there has been media coverage about the
drug analysis in the crime lab.” (Dkt. # 65 { 2.)
Stephenss correct that “[tlhe very fact of newspaper coverage [of the
matter discussed by the employee] indicates that ‘the public was receptive and

eager to hear about’ [the matterSalgev. Edna Indep. Sch. Dis¥11 F.3d178,
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189(5th Cir. 2005)internal quotation marks omitted) (quotikg@nendy 224 F.3d

at 371). HoweveiStephen's allegations that a newspaper reporter contacted her
“regarding the Lab'and that there was media coverage about the drug analysis
not specific enough to show tlthe media was patrticularly interested in the sort of
“misconduct” that Stephens alleges. Her allegations of media interest are
insufficient to overcome the other factors of the content analysis, which indicate
that Stephens spoke as an employee on a matter of personal interest.

Third, Stephens’speech is in furtherance of the personal empleyee
employer dispute in whicbhewas engaged with the Lab. There is no evidence
that her speech is motivated by a concemxjmose the Lab’s alleged misconduct
to the public: in the context of the other paragraphs of her email, her statements are
fuel to justify her dissatisfaction with the process that she was giMesrefore,
the content factor weighs in favor of holdingtistephens dinot speak on a
matter of public concern.

b. Form

The Court finds that the form factor does not weigh in favor of either
party. As Stephens points out, Stephens sent the email whitubfffrom her
personal account. Ordinarily, this would weigh toward a finding that she was not
speaking as an employee on a matter of personal interest, at least witthsgard

factor. SeeBrad$iawyv. Pittsburg Indep. Sch. Dis07 F.3d814,817(5th Cir.
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2000)(finding that memos signed in the plaintiff's professional capacity and
written on school letter head favored a conclusion that plaintiff drafted the
documents in her capacity as a public employee). However, it is relevant that
Stephens aiifmatively initiated the speech without any promptir@eeSalge 411
F.3d at 189 (“The fact that an employee responds to an invitation to speak rather
than initiating the speech weighed heavily in favor of finding speech on a matter of
public concern.”).Additionally, Stephenaddressetierspeecho a city employee
whowas part of the Human Resources Departm@mhen apublic employee
raises complaints or concerns up the chain of commandwabhiplace about his
job duties, that speech is undertaken in the course of performing hishakis v.
McKinney, 518 F.3d 304, 313 (5th Cir. 2008)herefore, the form prong does not
favor either party
C. Context

The context of the email indicates tha&g@hens was speaking as an
employee in her personal interest. As discussed atl®/email is structured as a
complaint to Human Resources about the resul&eghens’slisciplinary
hearing, whiclStephenseceived two days earliein her email Stephens
forwardsthe final disposition of her hearind\dditionally, she speaks to a

onemember audience: Burton.
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The allegations that she makes in the two paragraphs at issue arise
from an interest in addressing what she believes is a miscarriaggiog jin her
personal employment hearing, rather than a general interest in exposing corruption
in the Lab. Moreover, the email is part of a series of emails that she aftete
receiving the final decision from her disciplinary hearifigkt. # 64 at 7) Given
these facts, the contefectorweighs in favor of finding that Stephens was
speaking as an employee in her personal interest.

Accordingly, the Court finds that the Burton Eméditl not constitute
protected speech.

2. DPS Emaill

Next, Stephensbjects that the DPS email constitutes protected
speech. The DPS email reads:

| would like you to remove the APD job posting from the SWAFS
website. APD is a toxic work environment. As a distinguished
member of your organization, | can tell you firshahat these
administrators at APD have done everything in their power to destroy
my character, reputation, and career by reprimanding me for
following the laws in the State of Texas. | have the backing of DPS,
the legal community (including prosecutansd defense attorneys),
MADD, and fellow forensic scientists. | would hate for anyone to
accept a position with this department thinking that they will be
treated fairly by this administration. | intended to bring my
supervisor, Gloria Rodriguez up ornies charges for lying under oath
and bolstering her credentials. SWAFS should post a warning to
every ethical forensic scientists that this is not an organization worthy
of SWAFS support. In addition, they have destroyed the careers of
many other fine scientists including Cicely Hamilton, Laura Carroll,
and Jenny LaCoss.
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(Resp., Ex. 3.)

Stephengontends that the DPS email constitutes protected speech
because it alleges evidence of corruption and malfeasance within APD, which is a
matter of public concern. (Dkt. # 62 § 53.) She emphasizes that the email was sent
from her private email account while she wasdffy and that it did not relate to
her job as a chemistld.) Defendarg counter that the email focuses on the
grievance hearing and that tsiatements are “an airing o[f] her private dispute
with APD.” (Dkt. # 64 at 8.)

A mixed-speech analysis is again required, since Stephens speaks
off-duty from a private email account, but speaks about issues related directly to
her employment.

a. Content

The content of the email indicates that Stephens spoke as an employee
on a matter of personal interest. The bulk of the content in the DPSi&vahies
personal matters and management policies “only interesting to the public by virtue

of the manager’s status as an arm of the governm&ateKennedy 224 F.3d at

372. Stephens’s claims that APD is a toxic work environment, that administrators
have destroyed her career and the careers of other sciamttthat applicants
should be wary of the Department treating them fairly. Thesall general

statements that stem from Stephens’s internal personnel dispute. The generality of
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the language fails to “inform the populace of [any] more than the fact of [her]

employment grievance.SeeKennedy 224 F.3d at 372.

Arguably, the statement that Rodriguez lied under oath could be of
public concern.However, the allegeperjuryoccurred during Stephens’s
grievance hearing; Stephens’s concern aBaualriguez’sconduct arises from her
dissatisfaction with t results of the hearingptifrom a general concern to blow
the whistle on th®epartmens conduct (SeeResp., Ex. 1 at 2.5tephen’s
statements regarding Rodrigugmstitutespeech made in ftirerance of a
personal employeemployee dispute, which does not relate to the public concern.

SeeKennedy 224 F.3d at 372.

Finally, Stepheris arguments that her comments were made with the
backdrop of public debate are unavailirgtephensadvances the sanaeguments
in support of pblic debate here that she advanced with regard to the Burton email,
so the Court does not reiteréitemhere.

b. Form

The form of the email does not favor either side of the public/private
analysis. As Stephens correctly notes, she wrote the email frgmerdsenal email
account while ofiduty, which indicates that she may have written as a public

citizen, rather than an employeBeeBradshaw207 F.3d at 817. Howeveéike

in the Burton EmailStephens affirmatively initiated this speeeshe was not
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merely responding to an inquinySeeSalge 411 F.3d at 189Therefore, the form
consideration does not weigh on either side.
C. Context

Similarly, the context ofhe DPS Enail weighs in favor of finding
that Stephens spoke as an employee on a matter of personal intaeestnail
arises out oherpersonal employeemployer disputevith theDepartment. Itvas
motivated bythe results of the hearing, which Stephens received the day before.
Stephen's referenceso thesupport of various entities andihbelief that
Rodriguez was dishonest during her grievance hebaotigrelate directly tthe
grievance hearing at issue.

Additionally, dthough her audience is a state employee who is outside
of thecity, the purpose of her email is to remove a job posted bgrhployer. In
this context, her speech appears to be focused on her internal dispute with the
Department, rather thanmatter of concern to the communitgeeBranton 272
F.3d at 739.

Having weighed the content, form, and context o@RS Email, the
Court concludes that Stephens spoke as an employee on a matter of personal

interest, and the email is therefore unprotected.
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3. Beware Email

Third, Stephensbjects that th8eware Email constitutes protected
speech. The Beware Email reads:
BEWARE!! These people will do anything to destroy your career.
Laura Carroll has resigned under the strain and they have done
everything in their power to destroy my career as a Technical
Supervisor as well.

(Resp., Ex. 2.)

Stephengontends that the Beware email constitutes protected speech
becausdt was sent to people outside of APD to warn of malfeasance within APD
and because it was not made within the scope of her official job duties. (Dkt. # 62
1 52.) Defendard counter thaemail is personal, and constitutes a mere “attempt
to hinder APD from hiring someone to fill what she believed was her position.”
(Dkt. # 64 at 9.)

This email is purely in furtherance of an empley@anployee dispute.
Stephens does not make any specific allegations of misconduct or malfeasance.
Moreover, one of helgeneral statements are specific enough to lrefest to
the public in determining wheth#ve Departmet was involved in misconduct.

The email constitutes “speech that is purely on a matter of personal interest in an

employment decision” and is therefore “spoken as an employee and is not

constitutionally protected.'SeeBenningfield 157 F.3dat 375.
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Even if the Court were to assuniat theBeware Emaipresented a
mixed speech situatioit,neverthelesfails the contentform—context test and is
unprotected.

First,the content of the email weighs in favor of finding that the
speech was not on a matter of public concern. The email does not cast light on any
public malfeasance; it involves very broad allegations that stemStephens’s
internal personnel disput@.he languagédoes not disclose any specific evidence
of corruption, impropriety, malfeasance, or misbehaviooy does it blovthe

whistle on any illegal action by the Departme®eeWillaims v. Dall.Indep. Sch.

Dist., No. 3:04cv-1386, 2005, WL 2317985 (N.D. Tex. Sept. 21, 20@fing

Branton 272 F.3d at 73Brawner v. City of Richardson, TeX855 F.2d 187,

191-192 (5th Cir. 1988))aff'd, 480 F.3d 689 (5tkir. 2007) Thegenerality of
the languagéails to“inform the populace diany] more than the fact of [her]

employment grievance.SeeKennedy 224 F.3d at 372. In essence, the content of

the email isan ad hominem attack dcted against the Defdantspresenting only
general complaints from dissatisfiegemployee.

Similarly, the form of the email indicates that Stephens spoke as an
employee on a matter of personal interest. Although she sent the email from her
personabccount she received the emdilat she forwarded throudter work

account, anghe therforwarded itto various government employees throughout
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the state(SeeResp., Ex. 2 at.] See als@radshaw?207 F.3d at 817 (finding

significant in form analysithat the plaintiff signed the memos with her title and
printed them on official letterheadMoreover, she affirmatively initiated this
speech—she was not merely responding to an inquiBgeSalge 411 F.3d at 189.
Finally, the context of the email also indicates that Stephens spoke as
an employee on a matter of personal interest. Stephens wrote this email two days
after the City Manager upheld her suspension. (Dkt. # 64 at 7.) It was part of a
series of emails #t Stephens wrote following that decision, all of which arose
from her perception that the hearing disposition was unthr; see alsdresp.,
Ex. lat1)
Based on the content, form, and context ofBresare Email, the
Court concludes that Stephens spoke as an employee on a matter of personal
interest, and the email is therefore unprotected.

4. Gallegos Emaill

Because Stephens does not object to the finding that the Gallegos
Email was protected speech, the Court reviews the conclusion for clear error. The
Court agrees with the Magistrate Judge that the email contains allegations of
official misconduct and public malfeasance, albeit intertwined with an account of
Stephens’s interpersonal disciplires, well as a fellow employee’s health and

purported addictionRelying on the mixedpeech doctringhe Court agrees that
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the Gallegos email constitutes protected speech, at least as to the portions that
address public malfeasance and official misconduct.

5. ASCLD Letter

Again, the Court reviews the Magistrate Judge’s finding that the
ASCLD letter constituted clear error, since there are no objections. The Court
agreeghat, because Defendants do not dispute that the ASCLD Letter constituted
protected speech, it is properly considered as such.

C. Causal Connection

First, Stephens makes a general, 1specific objection to the
Magistrate Judge’s findings that the ASCLD teetwas not casually connected to
the adverse employment actiorse€ODbj. at 11 (“Plaintiff objects to the Report
and its findings related to the “ASCLD Letter” to the extent that the Report
concludes that the speech as not causally connected to the adverse employment
action.”).) As noted earlier, this objectioniissufficient to warrant de novo
review. SeeW.D. Tex. Assignment of Duties to United States Magistrate Judges
Rule 4(b).

Nevertheless, even if this Court weexiewthe matter de novo, the
Courtfinds that the ASCLD Letter was notusally connected t&tephens’s
termination. Stephens’fesponse to Defendants’ summary judgment argued that

the ASCLD Letter’s “close proximity to the termination is enough show
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causation.” (Resp. at 25.) However, the Court fails to see how the ASCLD
Lette—sent on April 20, 20-could have been a substantial motivating factor in
Stephens’sermination when APD had already decided to initiate termination

proceedings by giving her a ptrermination notice and placing her on

administrative leave (by removing her from the premisg®s days earlieon
April 11, 2014. Moreover, the ASCLD Letter was not mentioned in the list of
reasons Acevedo provided 8tephens’sermination letter. The Court has
searched in vain for any passage wherein anyone in APD cited the ASCLD Letter
as a rason—let alone a substantial motivating reaseor Stephens’sermination.
The ASCLD Letter is not casually connectedGtephens’sermination.

Second, bcause Stephens does not object to the findingHhbed is a
fact question as to whethtlre Gallegos Email was causally connected to her
termination, the Court reviews the conclusion for clear error. The Court agrees
that the evidence showing that Acevedo’s decision to terminate Stephens was
based on Mannix’s description and opinion of See@s conduet-and that
Mannix was fully aware of the contents of the Gallegos enfdkrefore, the
Court agrees that there remains a fact question as to whether the Gallegas Email

causally connected to Stephens’s discharge.
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D. Interest in Efficiency

Unlike the aforementioneobjections Stephens’®bjection to the
MagistrateJudge’s finding that APD’s interest in efficiency outweigls¢ephens’s
First Amendment interest in her speech is entitled to a de novo review by this
Court. She specifically objects to the Report because “the Report did not address
relevant facts and law” and “a fact issue exists as to whether Defendants’ interest
in efficiency outweighs Plaintiff's interest.(Obj. at 1.)

As theMagistrateJudge noted, even if a public employee speaks on a
matter of public concern and that speech is casually connected to the adverse
employment action, a public employee’s speech iprmected unless the
employees interest in expressing him or herself onrtfadter outweighs the

governmens interest in promoting the efficiency of its public servicBse

Pickering v. Bd. of Educ., 391 U.S. 563, 568 (196B) resolve whether the
government’s interest in efficiency outweighs the employee’s First Amendment
Interests, the court perform$a&ckeringbalancing test, which “in reality is a
sliding scale or spectrum upon which ‘public concern is weighed against

disruption’ to the government’s interest in efficient operati®Mujvodich v.

Lopez 48 F.3d 879, 885 (5th Cir. 1995) (quoting Click v. Copel|&7@ F.2d 106,

112 (5th Cir.1992) (internal quotations omitted)). For purposes ¢fitkering

balancing test]tjhe more central a matter of public concern is to the speech at
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Issue, the stronger the employer’s showing of cotlrdé&amcing governmental
interest must be.Coughlin 946 F.2dat 1157 (citing cases). The test encompasses
several factors:

(1) the dgree to which the emplogés activity involved a matter of
public concern; (2) the time,gde, and manner of the employee’
activity; (3) whether close working relationships are essential to
fulfilling the employeés public responsibilities and thetental

effect of the employes’activity on those relationships; (4) whether
the employes activity may be characterized as hostile, abusive, or
insubordinate; and (5) whether the activity impairs discipline by
superiors or harmony among coworkers.

Jordan v. Ecto€nty. 516 F.3d 290, 299 (5th Cir. 2008)

The Magistrate Judge found that Defendants had submitted significant
evidence of disruption and th&tephens’sirst Amendment interest in her speech
was outweighed by her disruptive and insubordinate behaviors in th§Rap. at
29-32.) He relied on Stephens numerous confrontations with her supervisor,
Rodriguez, including her emails describing Rodriguezad.” (Id. at 31.) He
alsorelied onStephens’snfluence on Carrolls resignation an&tephens’&mail
discussion about Carrolshealth issues(ld.)

Before addressin§tephens’®bjections, the Court wishes to clarify
the relevant consideratisunder &ickeringanalysis because it appears that
certain parts of the Report and the parties’ arguments in support and opposition to
the Report are evaluating Defendants’ interest in efficiency in relation to

Stephens’entire disruptive conduetas opposed evaluating Defendants’ interest
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In relation toStephens’protected speech activitySeeRep. at 31 (relying on

Stephens confronting Rodriguez on more than one occasion accusing her of being
evil); id. at 32 (relying orStephens’slisregard for Lab policies).)Therelevant

consideration undd?ickeringexamines how the speech at issaéects the

government’s interest in providing services efficiently.” Kinney v. Weaver, 367

F.3d 337, 362 (5th Cir. 2004ee als®e La Garza vBrumby, No. 6:11CV-37,

2013 WL 754260, at *4 (S.D. Tex. Feb. 27, 2013) (“[U]nderRiekeringinquiry,
it is the associational or speech activity that must give rise to the workplace
disruption.”). As such, Defendants’ interest in maintaining a haisusrand

efficient workplace must be weighed in relatiorStephens’grotected speech

activity.

With that consideration in mind, the Court turn$Stephens’s
objections. Stephensrgueghat the Magistrate Judge erred by concluding that
Defendants’mterest in the efficient provision of public servicegweighed her
First Amendmentriterests.Shecontends that Defendants’ evidence did not
demonstrate a morale issue sufficient to provide a finding that Defendants’ interest
in efficiency outweighe&®tephens’snterest in her speectSheargueghat there
was no real disruption becaudg RodriguezZound her behaviors to be non
objectionable until the day &tephens’semoval from the Lab’s premises

(2) Gibbens was only concerned that the Gallegos Email made the Lab “look bad,”
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and (3)Stephens was not a supervisiredid not work closely with any other
employeeandherstatementsvere notoffensive to any group. (Obj. at4.)
Defendants counter thRodriguez’s assessment does not mitigate the reasonable
likelihood of disruptionStephenss misquoting Gibbens'testimony, and
Stephens’sack of supervisory status or naffensive statements is not dispositive.

1. Rodriguez’s Testimony

Stephenpredominantly argues that the Magistrate Judge did not
adequately credit certain testimony by Rodriguez. According to Stephens, “[t]he
Report does not addse the fact that Rodriguez, Stephermbifectsupervisoyand
the one with the most knowledge abthé morale of the Lab and its employees,

did not believe that the morale in the Lab or any insubordination on the part of
Stephensiecessitated termination until April 11, 2034the day ofStephens’s
removal from the Lab’s premises. (Obj. at 3.) Stephens relies on two portions of
Rodriguez’s depositn testimony.

First, she cites pages 38 through 40, which provide in relevant part:

Q. And so you didn’t make the dems that Ms. Stephens should be
terminated until April of 2011, right?

A. ldidn’'t make -- since | can’t make the decision that Ms.
Stephens should be terminated, | was asked my opinion of
whether or not she should be terminated. My final opinion on
that, yes was in April.
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Q. That’s when you formed that opinion, was the dag was
escorted out of the building?

A. Yes.

Q. And so if you were going because you were working on a
corrective action report from Ms. Stephens on April 7, 2011.
Do you remember doing that?

A.  Without seeing the corrective action report that | wasng, |
know | was writing-- was in the process of writing one. | don’t
know the exact date that | was writing it on.

Q. Would you work on drawing up a corrective action report for
someone who was terminated?

A. lwould have to do a corrective action report whether or not
somebody was terminated if it reflected case work, yes.

Q. And so you don’t remember what day Ms. Stephens was asked
to leave?

A. | know it was the early part of April, but the exact dateri’'tlo
recall anymore.

Q. And what was the precipitating factor that caused you to change
your opinion on whatever day she was escorted out of the
building from her not needed to be terminated to her needing to
be terminated?

A. lwantto say that it was hersubordination towards me that
day and in particular what I considered a verbal threat when she
says “may God have mercy on your soul.”

(Rodriguez Dep. 38:1210:18.)
Second, Stephemstespages 165 through 166, wherein Rodriguez

explained thabn April 7, 2011,she did not think Stephens should be terminated
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at that pointshe was only drafting a reprimand for corrective, as opposed to
disciplinary, action:
Q. Okay. And you still on this day, on April 7, 2011, at 3:33, you

still had not formed the opinion that Ms. Stephens should be
terminated, personally, yourself?

A. Correct. If I had | wouldn’t have gone through the trouble of
writing the corrective action report or the reprimand. Why
write the reprimand if | want her out? A reprimand meass j
fix the problem and we can go forward.

(Id. 165:18-166:1.) Based orthese two citations to Rodriguez’s deposition
testimony, Stephens asserts that because Rodriguez did not find her behavior to
warrant termination, it must not have been sufficiently disruptive to waarant
finding in favor of Defendants in tHeickeringanalysis. (Obj. at 2-3.) In other
words, Stephens contends that unteaad unti—her disruption warranted
termination,it was not disruption worthy d?ickering

There are two problems witbtephens’'sargument. First, it
incorrectly assumes th&tephens’sther conduet-conductprior to sendingthe
Gallegos Email-is a relevant consideration in tReckeringbalancing test.
However,as discussedbove,only the potected speecthatis causally connected
to the adversemploymentaction—in this case, the Gallegos Emaifjives rise to
workplace disruptionSeeKinney, 367 F.3d at 362As such, whethebtephens’s
other behaviors were or were not disruptive is irrelevant. It is only whether the

Gallegos email caused or was reasonably likely to cause disruption.
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Second, esn acceptingtephens’sargumenthat her previous
disruptionwas insignificant because itcdnot merit terminatioyfthe Magistrate
Judgecorrectly reminded Stephens tHah employer may ‘take actidmeforea
risk ripens into an actual workplace disruption.” (Rep. at 30 (emphasis added)
(citing Kinney, 367 F.3cat364).) This point iswell-established SeeConnick
461 U.S. at 168 (“[A]n employer need not wait until the destruction of working

relationships is manifest before taking actioracordSalge 411 F.3cat 192

(“[Aln employer may justifiably discharge an employee on a belief that the
employee’s speech has caused or will cause significant disruption to the

workplace.”);U.S. Dep't of Justice, I.N.S., Border Patrol, El Paso, Tex. v. Fed.

Labor Relations Auth955 F.2d 998, 1007 (5th Cir. 1992) (“[I]t is not necessary

‘for an employer to allow events to unfold to the extent that the disruption of the
office and the destruction of the working relationship is manifest before taking
action.” (quoting Connick461 U.S. at 168)

Accordingly, Stephens’arguments that the Magistrate Judge
improperly overlooked Rodriguez’s testimony are unpersuasive.

2. Gibbenss Testimony

Stephens argues that the Magistrate Judge did not address the cited
testimony of Gibbens, which allegedly revealed that he was not concerned about

morale or insubordination. (Obj. at 4.) According to Stephens, Gibbens was only
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concerned about the Gallegémail because “it made the Lab look bad,” might
incite Gallegos to step “outside of her realm as an auditor,” and might prompt
Gallegos to “investigate the Lab.1d() PresumablyStephens contends that
because Gibbens was only concerned wittetfext that theGallegosmight have
had onGallegos in relation to her role as the Lab’s auditor, Gibbens did not find
any disruption.

However,Stephens’sirgument rests on a logical fallacyusdbecause
Gibbens was concerned that the Gallegos Email woolehpir Gallegos to step
outside her realm as an auditor does not mean thdit ot find that the Gallegos
Email wouldnot have reasonably deto disruption within the Lab. The two
concerns are not mutually exclusive.

3. Stephens’sack of Supervisory Powgftatements Were Not
Profane or Offensive to Particular Group

Stephens also contends that because she was not a supervisor and her
statements were not profane or directed at a particular group, there was no real
disruption to merit findinghatDefendants’ interest in efficiency outweighed her
First Amendment interestgODbj. at 2.)

Defendants correctly point out tHatephens’sack of supervisory
status is entitled to little consideration because “if supervisory respaysigiie
required, the only persons who could ever have First Amendment claims against

their employers would be supervisory employees.” (Obj. Resp. &é§gndants
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also correctly highlight that solely beca&ephens’somments in the Gallegos
email were not profane or racially motivaté¢llatdoes not mean that that were not
offensiveon other bases.Id. at 7.)

4. Assumptions and Conflicting Evidence

Stephens also argues that the Magistrate Judge’s Report “agrees with
the conclusory statements of Leticia Paredes, head of APD HR” and that “this case
should not be dismissed on assumptions.” (Obj. at 4.) Simitdrggsserts that
“[w]hile the Defendants maintain that they were concerned about the email’s
[e]ffect on norale and that Plaintiff was being disruptive, there is conflicting

evidence.” [d. at 4-5.) She relies on Gustafson v. Jon230 F.3d 895 (7th Cir.

2002), wherein the Seventh Circuit held tHaickeringbalancing is not an

exercise in judicial speculation. While ittisiethat in some cases the undisputed

facts on summary judgment permit the resolution of a claim without a trial, that

means only that theickeringelements are assessed in light ofcord free from

material factual disputes.(ld. at 5 (quotingGustafson290 F.3d at 909).)
Althoughpresented from a different perspective, this argument merely

restatesStephens’grevious argument thabsentctualproof of disruptionin the

Lab, Defendants’ interest in maintaining a harmonious atmosphere is not

substantial enough to outweigh First Amendment interéggain, however, this

argument misstates the ldbgcause an employer ceamminate an employee’s

56



employment if that employee’s speeghs reasonably calculated to cause

workplace disruption See, e.g.Connick 461 U.S. at 1685alge 411 F.3d at 192;

Kinney, 367 F.3d at 364; U.S. Dep’t of Justice, I.N.S., Border Patrol, El Paso,

Tex, 955 F.2d at 1007.

5. De Novo Review

Irrespective oBBtephens’sinpersuasive argumenggde novo review

of Defendard’ evidence reveals thite protected speech identified in the Gallegos
Email was likely to cause workplace disruption such that Defendants’ interest in
maintaining a harmonious and efficient workplacgéweighedStephens’snterests
in her speech. The Gallegos Email revealed private, medical information about a
co-worker:

The young chemist who was assigned the breath alcohol duties,

resigned under pressure. She became addicted to Xanax and lost so

much weight, that she was diagnosed “aneorexic.” When she asked to

be returnedo the drug lab, they wouldn’t let her and her husband

made her resign in order to rest and regain her health. They destroyed

this poor little girl’s career!
(Gallegos Email at-22.) Mannix citedthis portion of the Gallegos Email as the
basis ofStephens’sermination because it impermissibly “discussed a former
employee’s medical conditions without the employee’s knowledge or permission.”
(Mannix Decl. § 49.)This Court agrees with the Magistrate Judge that it has “no

trouble concludinghat Ddendants’ interest in limiting an employee’s speech

regarding private health information outweighs any First Amendment protection of
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such speech.” (Rep. at 32 (citiRgnkin v. McPhersqr83 U.S. 378, 388 (1987)

(including harmony among ewmorkers as a factor to consider in balancing
employer’s interest in workplace efficiency)).)

The Gallegos Email also disparaged the Lab by describing its
employees as “truly evil” and remarking that “they have destroyed the careers of so
many fine people. But, truly . . . they don’t care.” (Gallegos Email atidryis
found these statementsthe Gallegos Email to be “insubordinate and improper.”
(Harris Decl. § 44.)The Gallegos Email alsmentioned that Stephersquested
that “Brandon” remove the job posting on the SWAFS website. (Gallegos Email at
3.) Mannix testified that this stateméeinterfered and undermined the
Department’s recruiting efforts.” Defendants’ evidence sufficiently demonstrated
that these statements were likely to bring professionalism of APD and the Lab into
disrepute.SeeNixon, 511 F.3d at 499 (holding that thepputation of a police
department is a legitimate and substantial government concern and thus it was
reasonable for a police department to believe that a police officer's newspaper
columns and the caustic remarks therein would impair the proper perforofance
its functions).

Contrary toStephens’srguments that disruption did not occur and
was not likely to occur, it is hard to imagine that revealing a fellow employee’s

purported addiction to Xanax and anorexia diagnosis as well as deseriamg
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enforcement agency employer as “evil” could constitutedisruptive speechAs
such, Defendants’ interest in maintaining an efficient, disciplined, and harmonious
workforce is high.

The Court weighs this interest agaiBs¢phens’sirst Amendment
interests.In her Response to Defendants’ Motion for Summary Judgment,
Stephens contended thredrstatements in the Gallegos Email were “of great
interest to the public.” (Resp. at 28.) She claimed that the misgivings she
complained of in the Email haddsial value” and should be given “extra
protection because of the nature of the wrongdoing allegédl)’ Hlowever, the
portions of her email that discuss issues that would be protestatements about
matters of public concern outside of her discuseianternal personnel disputes
arelimited in their public value.

In sum, the Court agrees that Defendants’ interest in an efficient,
harmonious, and disciplined workplace outweigBéephens’sirst Amendment
interests.Accordingly, Stephens fails to state a prima facie case for First
Amendment retaliation and Defendants are entitled to summary judgment.

1. Same Employment Action

Defendants arguéhat, even if Stephens made out a prima facie case
for First Amendment retalieon, theywould have come to the same conclusion in

the absence of the First Amendmendtected conduct(Mot. at 34-35.)
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According to Defendantsheybegan the disciplinary process in March, prior to

the April 7 and April 8 speech at issu@d. at 35.) Defendang donot cite to the

record to support this proposition, lmutggesthat the evidence is contained in the
declaration of Mannix and Paredds.support of their argument, Defendants also
note thatStephens only challenges two of the seven reasons for termination cited in
the termination letter as protected speedtl.) (

Stephens contends that neither of her supervisors concluded that
termination was appropriate until after the Gallegos Email was sent and that the
reasons cited ithe ermination letter would not have warranted termination
without the emails at issue. (Resp. $7&) In support of this position, she cites
to the testimony of Gibbens and Rodriguez, who state that the other five of the
seven reasons for terminatisould not have warrante#rmination and that
Gibbens and Rodrigueaitd not form the opinion that Stephens should be
terminated until after the Gallegos Email was sent. (Resp., Ex. 10 at+75:28;

id. at 12318-125:2 Resp., Ex. @t40:840:19; id.at57:1-57:7.) Stephens also
cites to an email from Burton, which states that APD viewed the Gallegos Emaill
and the Beware Email “to be in violation of APD General Orders and is moving to

terminate Ms. Stephend.[Resp., Ex.7 at 2.)

> The Court notes that Stephens also cites to Harris’s statement that “he was
recommending termination, at least in part, because of the Gallegos Email.”
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Stephenss correct thathere is a fact issue as to whether ih@dents
prior to April 8 would have warranted termination on their oecording to the
factual record, Stephens’s termination was a result of a series of incidents that
followed the institution of her disciplinary probation in late 2010. (Resp., Ex. 6 at
3.) Prior to the speech at issue, Defendants documented five isstdnce
misconduct that followed the probatiefall listedin the terminationdtter, and
most of which involvednsubordination and unprofessional condudd.; 6ee also
Ex. 12 at 10 (finding an unacceptable level of performance with regard to
Customer Setice/Professionalism because Stephens “[v]iolated several items
outlined in Disciplinary Probation and General Orders: Insubordinate to
supervisor, created hostile work environment fenarkers, made disparaging

remarks about supervisor and upper management, provided false information about

(Resp. &30 (citing to Resp., Ex. 9 at 138:41312:25).) As Defendants correctly
argue, this statement is hearsay. The precise statement upon which Stelpens

Is made by Rodriguez and states: “[Harris] was talking aboutithaleand at the

end of theconversation, Mr. Harris said he felt that-hihat termination should be
what we should be looking at on the letegm after not only just this-mail, but
accumulation of everything that had happenedd” at 142:15142:20.) Stephens
offers Rodriguez’s statement to prove the truth of the matter asserted therein, i.e.,
that Harris was recommending termination in part because of the Gallegos email.
Under Federal Rule of Civil Procedure 56(c)(2), a party can challenge evilence
the basis that it cannot be presented in a form admissible in evidence. Because this
statement is hearsay that does not fall within any excepig@fred.R. Evid.

801(c), it is inadmissible for summary judgment purposeseHarris ex rel

Harris. v. Pontotoc Cnty. Sch. Dist., 635 F.3d 685, 692 (5th Cir. 2011) (“Hearsay
evidence inadmissible at trial cannot be used to create a genuine issue of material
fact to avoid summary judgment.”).
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co-worker”).) In conjunction with the verbal and written reprimands, Defesdant
repeatedly warned Stephens that similar conduct in the future would lead to
progressive disciplinary measures up to and including termination. (Mot., Ex. 3 at
4,7,18;d., Ex. 5 at 10.)

In Paredes’s declaration, she states that after the February 2011
incidents, she and management decided that Stephens’s “continued violation of the
[SOP$ was significant enough to possibly warrant termination and decided to go
forward with a pregermination.” (Mot., Ex. 8 at 6.) She also states that she was
unable to schedule Stephens’s disciplinary hearing in March because Mannix was
out of the office for a week, and Acevedo was out of the office the following week.
(Id. at 7.) She finally notes that the Department preferred to have Acevedo in town
“when we have disciplinary issues that could result in termination so that he could
be appropriately briefed.”ld.) Similarly, in describing the eventdannix’s
declaration states: “Because it was possible that Ms. Stephens’ conduct would be
serious enough to warrant termination, | wanted Chief Acevedo to be available on
the date of any disciplinary meeting.” (Mot., Ex. 7 at 12.) While this evidence
estblishes that there was a possibility that Steplsaesimination ould have
occurred irrespective of the April 8 emails, it is not conclusive on the pamthe
Fifth Circuit has statedith regard to demotion in this context, “the issue is not

whetherfthe plaintiff] could have been demoted . . . but whethexd@d have
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been demoted if he had not engaged in protected spedehérda 723 F.3dat
597.

However, this question is nevertheless inappropriate for the jury
because Stephens failed to make her prima facie caseth regard to the
protected speech at issue. The reasons in the termination letter related to the
protected speech are (1) that Stephens revealed a former employee’s
pharmaceutical addiction and eating disorder without that employee’s knowledge
or permission irthe Gallegos Emagil2) that Stephens asked that a SWAFS
representative remove a job posting, which undermined the Department’s
recruiting efforts, ithe DPS Emajland (3) that Stephens’s distribution of the
Beware Emaibn April 8 was disparaging to her chain of command and the
Department. (Resp., Ex. 6 at 3.) The Court has found that neither the DPS Email
nor the Beware Email constitute protected speech. Moreover, although parts of the
Gallegos email constitute protected speech, the Coufohad that the
Defendants’ interest in efficiency outwegfBtephens’s interest in speech, and
Stephens has not made out her prima facie caseordingly, the question as to
whether Defendasthavemade outheir burden to sbw that the same employment
action would have occurred in absence of the spaeisisuas irrelevant.
Similarly, although the Court granted discovery on pretext in the interests of

justice,evaluating pretext in this case puts the cart before the horse. Without a
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prima facie showing that Defendants engaged in First Amendment retaliation, the
guestion of pretext is irrelevant.

IV. Qualified Immunity

Stephens makes a general, 13pecific objeabn to the Magistrate
Judges finding that Acevedo is entitled to qualified immunifyhis is insufficient
to warrant de novo reviewSeeW.D. Tex. Assignment of Duties to United States
Magistrate Judges Rule 4(h)evertheles, the Courbriefly reviews the merits of
her objection.

To withstand the qualified immunity defense, Stephens must
demonstrate that there was a violation of clearly established constitutional right.

Pearson v. Callahan, 555 U.S. 223, 231, 129 S. Ct. 808, 815, 172 L. Ed. 2d 565

(2009). Finding no violation of a constitutional right, as described above aine C
finds thatAcevedowould be immundrom the First Amendmerdiaims made
against him in his individual capacity

V. Punitive Damages

Finally, Stephens makes a nspecificobjection to the Magistrate
Judge’s finding that Stephens is not entitled to punitive damages. Again, although
the Court is not obligated, it briefly reviews the merits of the object8aeW.D.

Tex. Assignment of Duties to United States Magistrate esi&yle 4(b).
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To receive punitive damages on a Section 1983 claim, a plaintiff must

show that the defendant’s conduct was “motivated by evil intent’ or
demonstratiel] ‘reckless or callous indifference’ to a person’s constitutional

rights.” Williams v. Kaufman Cnty., 352 F.3d 994, 1015 (5th Cir. 2003) (emphasis

omitted) (quoting Smith v. Wadd61 U.S. 30, 56 (1983)As discussed above,

Stephens has not made out a constitutional violation. Therefore, punitive damages
are unwarranted in this case.

CONCLUSION

For the aforementioned reasons, the CDlNI ES Stephens’s
Objections andADOPT S the Magistrate Judge’s Report and Recommendation,
insofar ast finds that Plaintiff has failed to make out her prima faesise The
CourtVACATES the Magistratedudge’s Report and Recommendation as to its
findingsthat Defendants would have engaged instime employment action
the absence of the First Amendment protected corahalthat Plaintiff failed to
make a showing that the néirst Amendment reasoffer that action wer@retext
sincethe Court does not reach the question

IT ISSO ORDERED.

DATED: Austin, Texas September 32014

Fd
David AQ\ Ezra
Senior United States Distict Judge
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