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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

OWEN M. SMITH AND DANA
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HOME LOANS SERVICING LP F/K/A
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SERVICING LP, BARRET DAFFIN
FRAPPIER TURNER ANDENGEL, LLP,
NDEX  TITLE  SERVICES, L.L.C,
STEPHEN C. PORTER, G TOMMY
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Defendants

REPORT AND RECOMMENDATION
OF THE UNITED STATESMAGISTRATE JUDGE

TO THE HONORABLELEE YEAKEL
UNITED STATES DISTRICT JUDGE

Before the Court ardlaintiffs’ Motion to Remand to State Court [Dkt. #73], the
Defendants Barrett Daffifrappier Turner an@&Engel, LLP., NDEX Title Services, L.L.C.G.
Tommy Bastian, and Stephen C. Pdst&esponse t®laintiffs Motion to Remand [Dkt. #80]
(collectively, the “Texas Defendants”)Defendants’ Briefing Regarding Subject Matter
Jurisdiction[Dkt. #81], filed by Defendants Bank of America Corporation, Mortgage Electronic
Registration Systems, Inc., and Bank of America, N.A., as successor by teeR®E Home
Loans Servicing, LP f/k/a Countrywide Home Loans Servicing (collectivibly “Removing
Defendants”)PlaintiffS Reply toBarrett Daffin Frappier Turner and Engel, LLP., NDEX Title

Services, L.L.C., G. Tommy Bastian, and Stephen C. Porter's RespoRkentiffs Motion to
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Remand [Dkt. #82];Plaintiffs Reply to Bank of America Response Brief on Motion For
Remand [Dkt. #83]; Defendants Barrett Daffin Frappier Turner and Engel, LLP., ND#X
Services, L.L.C., G. Tommy Bastian, and Stephen C. Porter:&&ply toPlaintiffs Motion to

Remand [Dkt. #86]; anBlaintiffs supplemental Letter Brief of July 13, 2015 [Dkt. #87].

The Motionto Remand and related briefimgere referred by United States District Judge
Lee Yeakelto the undersigned for a Report and Recommendation as to the merits pursuant to
28U.S.C. 8§ 636(b), Rule 72 of the Federal Rules of Glvdcedure, and Rule 1(d) of Appendix
C of the Local Rules of the United States District Court for the Western Distriexafs. After
reviewing the pleadings, the relevant case law, as well as the entire cadee fimdersigned

issues the following Rmrt and Recommendation to the District Court.
BACKGROUND

Plaintiffs, Owen and Dana Smith, filed suit against the Texas Defendants and the

Removing Defendants in the 313udicial District Court of Travis County, Texas, on February

1, 2013. Plaintiffs asserted claims for wrongful foreclosure under Texas lagd ba alleged
defects in the chain of title leading to Bank of America’s acquisition of the ag@tdebt. Orig.

Pet. at 56, 1415. Plaintiffs further alleged Bank of America never became alvalrtgage
servicer as to their mortgage, and instead “wa& @&ty debt collector, pretending to be the
Lender.” Id. at 6. Plaintiffs asserted this alleged conduct violated the “Fair Debt Callectio
Practice Act,” noting that “The Supreme Court hased people in . . . Title 15 Section 1692
that when people enter into any dealings with agents, the people better invélségaiehority

and limits of the authority that the agents posse$s.” Plaintiffs contended their requests that

Bank of America show them “some form of reasonable documentation of change ofgmortga



servicer” went unansweredld. Plaintiffs further alleged Bank of America lacked any actual
authority to collect on or foreclose on their mortgage IddnAccording to Plaintif§, the Texas
Defendants and the Removing Defendants all participated in filing fraudulent eotsumith
the county clerk’s office, memorializing a purported transfer of their beBank of America
that was never authorized by the original Lenddr.at 10-11, 1315. Finally,Plaintiffs alleged
the note and mortage were “bifurcated” and “securitized,” invalidating theoletheir real

property. Id. at 1618.

On March 3, 2013, the Removing Defendants timely filed a Notice of Removal based on
federad question jurisdiction, 28 U.S.C. § 1331, and diversity jurisdiction, 28 U.S.C. § 1332.
generallyNot. Removal [Dkt. #1]. Defendants identified two proposed grounds for asserting
federal question jurisdiction: (1) Plaintiffs had asserted a fed&mh under the federal Fair
Debt Collection Practices A€EDCPA), 15 U.S.C. § 1692t seq.and (2) Plaintiffs’ state law
wrongful foreclosure claims were peenpted by the federal Home Owners’ Loan Act (HOLA),

15 U.S.C. § 160kt seq. because their loan was originated by a federal banking association
(FBA) subject to HOLA regulations. Not. Removal [Dkt. #1] é8.2Defendants acknowledged
Bank of America is not itself subject to HOLA, but contended the preemption provisitims of

federal statute followed th®ote.ld. at 2.

Additionally and in the alternativethe RemovingDefendants proposed asserting
diversity jurisdiction, despite the inclusion of the Texas Defendants as fartlescase, based
on the doctrine of fraudulent joindetd. at 36. Accordng to the Removing Defendants, each
of the Texas Defendants was a “quintessential ‘depository or stakeholiderhev property
interest at stake,” making them “each a nominal party whose presence should lsdidray

determining diversity of citizengh as numerous courts have done in similar instanckes.at
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6. Therefore, Removing Defendants asserted, the requirements for diversitetjonsdiere
satisfied—the Removing Defendants were citizens of states other than Texas, th#f$lai
home state, and the value of the amount in controversy (the appraisal valuehofmiewas

well above the $75,000 jurisdictional threshold. at 67. Plaintiffs never contested removal.

On the basis of the @inal Petition,the Texas Defendants moved for a 12(b)(6)
dismissal on the merits, contending each Texas Defendant is immune from suitthande
circumstances of this cas&ee geneally Interim Report and Recommendation [Dkt. #14]. The
claims againsBarrett Daffin FrappierTurner & Engel, LLP ‘Barrett Daffin”) and Stephen
Porter (“Porter”), were dismissed with prejudicbased onthe Texas doctrine of attorney
immunity. Order on Interim Report and Recommendation [Dkt. #29] at 3. The claimstagains
Tommy Bastian (“Bastian”)were dismissedvithout prejudice on the bais of the statutory
immunity provided to trustees under a deed of truSEx. PROP. CODE ANN. 8 51,007(a);
Interim Report and Recommendation [Dkt. #54]69, 1011. The court denied the immunity
defense raised by Defendant NDERrder on Interim Report and Recommendation [BRO]

at 3

The Texas Deeéndants’ immunity from suiprovides ample support for the Removing
Defendants’ claim ofraudulent joinder.Rojas v. Wells Fargo Bank, N,A71 F. Appx. 274,
278 (5th Cir. 2014)Igbal v. Bank of Am., N.A559 F. App’'x. 363, 3666 (5th Cir. 2014).
Nevertheless, becauBEFDEX’s immunity argument was rejectddaving one Texas defendant in
the casethe existence of diversity jurisdiction was not establishyedhe Interim Report and
Recommendation or its adoption by the District CoBeeWhite v.FCI USA, Inc, 319 F.3d

672, 674-675 (5th Cir. 2003) (diversity jurisdiction requires complete diversity patties).



NDEX made no further argument for dismissal on the basis of the Originabi®elitit
ultimately sought and won dismissal for failure to statelaam on the basis of Plaiffs’
Amended Petition.See generalljrReport and Recommendation [Dkt. #59]; Order on Report and
Recommendation [Dkt. #66Notably, the dismissal of NDEX was based in large part on
Plaintiffs’ lack of standing to sue NDEX for allegedly overstepping its aityhtwr record the
transfer of the Note.Report and Recommendation [Dkt. #59] at® This lack of standing
would have been an adequate basis to find fraudulent joinder, had Plaintiffs contested removal.
See Gilkerson \Chasewood BanklL F. Supp. 3d 570, 580 (S.D. Tex. 20143ténding is an
issue of subject matter jurisdiction that must be found before the merits cfeacaa be
addressed by a coiit. Because the propriety of removal is determined on the basisof th
complaint at the time of removal, howevelistAnalysis of standing in the Amended Complaint
does not cure thgap in the jurisdictional analysis at the time of remov&eeGrupo Dataflux
v. Atlas Global Grp., L.R 541 U.S. 567, 571 (20p4a reviewing court “measures all dleages
to subject matter jurisdiction premised on diversity of citizenship against theoStaiets tha

existed at the time of filirigy.

The Removing Defendants also sought and won dismissal for failure to state awclai
the basis ofPlaintiffS Amerded Complaint See generallysecond Interim Report and
Recommendation [Dkt. #39]; second Order on Interim Report and Recommendation [Dkt.

#60].> Again, however,because the Court’s analysis was based on the Amended Complaint,

! Neither of the proposed bases for federal question jurisdi¢titdl A preemptiori or alleged violations
of the FDCPA appear to have providedbasis forthe dismissal on the merits. The claims agathe Removing
Defendants were dismissed because Plaintiffs’ fraud claims depend#gir argument that MERS was without
authority to assign the mortgage to Countywide’'s successor—Bofosition this Court and “numerous other
courts” have rejected. letim Report andRecommendatiofDkt. #39] at 9.

5



not the removed Original éftion, it bears no weight in analyzing whether fedepaéstion
jurisdiction existed at the time of remov&8pear Mktg. v. BancorpSouth Ba®1 F.3d 586,

592 (5th Cir. 2015).

Plaintiffs timely appealed thdismissalof their claims The Fifth Circut reversed the
judgment and remanded with instructions to consider the basis, if any, for fpaesdiction
over Plaintiffs’ claims, findingthe RemovingDefendants’ claim of improper joinder “is a
threshold inquiry: when confronted with an allegation of improper joinder, the court must
determine whether the removing party has discharged its substantial burderpbsfeesling to
analyze the merits of the actionSmith v. Bank of America Cor]No. 1450256 (5th Cir. Mar.
20, 2015), slip op. at 6. The Fifth Circuit further invited the District Court to “considahemhe
federal question jurisdiction provides an alternate ground for federal suiggtetr jurisdiction”
in light of a recent Supreme Court case holding that factual allegations eadngl may
adequately state a claim, even if they do not adequately state particular legastidoat n. 5

(citing Johnson v. City of Shelby, Mississigd5 S. Ct. 346 (2014) (per curiam)).

On remand, the District Court instructed the MagistrateirCto issue a report and
recommendation on the basis, if any, for federal subject matter jurisdictionsimmtitter.
Mindful of the scope of the Fifth Circuit's remand, the Magistrate Court scadttional
briefing from the parties concerning fedesalbject matter jurisdiction in this casélaintiffs
moved to remand the case to state court, contending there is no federal questi@tiguresakl
no fraudulent joinder of the nediverse Texas Defendantdaving considered the briefing, the
relevantcase law, and the case file as a whole, the Magistrate Court RECOMMENDS the
District Court assertederal subject matter jurisdiction over this casad DENY Plaintiffs

Motion to Remand [Dkt. #73].



STANDARD OF REVIEW

A case may be removed to federalitdf the action is one over wdh the federal court
possessesubject matter jurisdiction28 U.S.C. § 1441(a). In an action that has been removed
to federal court, a district court is required to remtnedcase to state court if, at any time before
final judgment, it determines that it lacks subjecttter jurisdiction. 28 U.S.C. § 1447(cke
alsoGrupo Dataflux 541U.S. at 571In re 1994 Exxon Chem. Fir658 F.3d 378, 392 (5tCir.
2009). When considering a motion to remand, “[tthe removing party bears the burden of
showing that federal jurisdiction exists and that removas proper.”"Manguno v. Prudential
Prop. & Cas. Ins. Cg 276 F.3d 720, 723 (5th Cir. 2002%ccord DaimlerChrysler Corp. v.

Cung 547 U.S. 332, 342 n.3 (2006).

A. Federal Question Jurisdiction and Complete Preemption

Generally, a federal court has jurisdiction over a case in two circumstambesfirst,
known as federal question jurisdiction, exists dase “arisesinder the Constitution, treasier
laws of the United States.28 U.S.C. § 1331. Removal based on federal question jurisdiction is
proper if the comglint establishes (1) federal law creates the cause of action, or (2) federal
is a necessary element of one of the ypdhded claims Christianson v. Colt Indus. Operating
Corp., 486 U.S. 800, 8089 (1988). In this case, the RemoviDgfendants allege Plaintf
have invoked the feder&dlDCPA and, alternativelythat the federal HOLA statute preempts

Plaintiffs’ claims.

The argument that federal law preempts state law regarding Plaintiffs’ claimsually
a defense and thus not a basis for rembv@pear Mktg.791 F.3dat 593 Nevertheless,when

‘the preemptive force of a [federal] statute is‘sxtraordinary that it converts an ordinary state



commontaw complaint into one stating a federal claim for purposes of theplesitied
complaint rule, removal is prope” Id. (quotingGlobeRanger Corp. v. Software A@1 F.3d
702, 705 (5th Cir. 2012) Here,the RemovingDefendants allegelOLA, which “completely
preemptdhe field” Spear Mktg.791 F.3d at 593pplies to Plaintiffsclaims and thus creates a

basis for federal question jurisdiction and removdl.

B. Diversity Jurisdiction and Fraudulent Joinder

The second circumstance in which a federal court has jurisdictifsagsently termed
diversity jurisdiction. See generall28 U.S.C. § 1332 (setting out tledements required for
jurisdiction based on “diversity of citizenship”). “Diversity jurisdiction under 28.0.8 1332
only exists where the parties are citizens of different states and the amocoitioversy
exceeds $ 75,000White 319 F.3dat 674-75 Furthermore, removal is appropriate “only if
noneof the parties properly joined and served as defendants is a citizen datéhmsvhich the
action was brought.”Gasch v. Hartford Accident & Indem. Cd91 F.3d 278, 281 (5th Cir.
2007) (citing 28 U.S.C. § 1441(b)(2)). If the asserted basis of federal jurisdictiondis¢hgty
of the parties, 28 U.S.C. § 1332, the party seeking to invoke federal diversity jurisdicrsn be
the burden of establishing both that the parties are diverse and that the amaunttavecsy
exceeds $75,0004angunqg 276 F.3dat 723 These necessary elements must exist “both at the
time of filing in state court and at the tirméremoval to federal court.”"Coury v. Prot 85 F.3d

244, 249 (5th Cir. 1996)).

For purposes of establishing complete diversity of citizenship, a removing defemaant
allege that defendant parties from the plaintiff's home state are impropesg pridl should not
impact the jurisidcitional analysisMumfrey v. CVS Pharmacy, In@19 F.3d 392, 401 (5th Cir.

2013). Improper joinder “can be established in two ways: (1) actual fraud in thengjezt



jurisdictional facts, or (2) inability of the plaintiff to establish a causectbma against the nen
diverse party in state court.’1d. (quotingMcKee v. Kansas City S. Ry..C858 F.3d 329, 333

(5th Cir. 2004)). Where there is no allegation of actual fraud in the pleadings, the test for
improperjoinder is “whether thedefendant has demonstrated that there is no possibility of
recovery by the plaintiff against an-state defendant.Mumfrey 719 F.3d at 401 (quotirlg re

1994 Exxon Chem. Firé58 F.3d 378, 385 (5th Cir. 2009@mphasis itMumfrey).

The procedure for determining improper joiner under this standard was set out in
Smallwood v. lllinois Central Railroad Compang85 F.3d 569, 573 (5th Cir. 2004)).
“Ordinarily, if a plaintiff can survive a Rule 12(b)(6) challenge, there is no impjopeler.” Id.
Notably, although th&mallwoodcourt referenced “a Rule 12(b)(6) challenge” as a guideline for
determining improper joinder, the Fifth Circuit has issued two sutesgqinpublished opinions
holding that Texas’ notice pleading standambt the more particularized “plausible claim”
standard articulated in cases analyzfaderal Rule 12(b)(6)—is the appropriate standard of
review for evaluating whether a plaintiff has fairtpted potentially viable claims against an in
state defendant.Michels v. Safeco Ins. Co. of Indb44 F. App’x 535, 538 5th Cir. 2013);

Akerblom v. Ezra Holdings, Ltb09 F. App’'x 340, 344 (5th Cir. 2013).

Though the improper joinder inquiry is often similar to a threshold evaluation of the
pleadings, where there are “discrete facts” outside the pleadings “thatl wetdrmine the
propriety of joinder . . . the district court may, in its discretion, pierce the pleaaimysonduct
a summary inquy.” Smallwood 385 E3d at 573(citing Badon v. R J R Nabisco, ln@224 F.3d
382, 389 n.10 (5th Cir. 2000)). The initial burden is on the defendant to show the complaint fails
to state a claim, and if the court elects to pierce the pleadings and conduatharyg inquiry,

theburden remains with the defendaMumfrey 719 F.3d at 401.



ANALYSIS

A. Federal Question Jurisdiction Exists

Federal question jurisdiction is fairly invoked by the Plaintif@siginal Petition. Orig.
Pet. at 78. Plaintiffs flatly deny theyintended to assedny claims under the federal Fair Debt
Collection Practices ActMot. Remand [Dkt. # 73] at-8. Ordinarily, Plaintiffs are masters of
their complaint, and they may choose to forego available federal law claimdeintoravoid
removal from state courtdolmes Grp., Inc. v. Vornado Air Circulation Sys., |35 U.S. 826,
831 (2002).But it is equally well settled that theropriety of removal is evaluated based on the
removed complaint; Plaintiffs’ subseent narrowing of the issues to drop or avoid federal
claims that fairly appeared on the face of the original complaint will not sudfidefeat federal

subject matter jurisdictionSpear Mktg.791 F.3dcat 592.

1. Federal Question Jurisdiction Is Apparent on the Face of the Petition
At paragaph 17 of the Original Petition, Plaintiffs assert Bank of America was a third

party debt collector “pretending” to be the lender. Orig. Pet. &intlerJohnson a pleading is
sufficient if it states an adequate tizal basis for a claimthere is no requirement for a
“punctiliously stated ‘theory of the pleadings.” 135 S. Ct. at 3R@intiffs’ factual allegatins
meet this standard:

Bank of America Corporation failed to adhere to the Fair Debt

Collection Pradtes Act, as all third party debt collectors are

required to do. When [Plaintiffs] requested via Bank of America

Corporation’s mortgage servicer8D0 consumer help line some
form of reasonable documentation of change of mortgage servicer,

none was provied.. . . [Plaintiffs further allegpthe investor of
the securitized note was Fannie Mae, not Bank of America
Corporation.

Orig. Pet. at 7.

10



Plaintiffs contendheir claims should not be construed as arising uadederal statute
where the facts plead could support relief under a state statute. This argsinmamposite
where, as hereRlaintiffs Original Petition specifically invokes 15 U.S.£.1692, the federal
Fair Debt Collection Practices Act. According to Plaintiffs, “The Supr@uert has warned
people in . . . Title 15 Section 1692 that when people enter into any dealings with agents, the
people better investigate the authority and limits of the authority that thes ggesess. Orig.

Pet. at § 17. Plaintiffs specifically named the federal statuteeindty paragraphllegingfalse
debt collection practicesThus, “a federal question appears on the face of the plaintiff's properly
pleaded complairit Caterpillar, Inc. v. Williams 482 U.S. 386, 392 (1987and Federal

guestion jurisdiction exists here. 28 U.S.C. § 1331.

2. Defendants’ HOLA Preemption Argument is Superfluous
The Removing Defendants assert federal question jurisdiction exists beRkmirsfs
loan originated with Countrywide, a Federal Banking Association (FBA). As BA, F
Countrywice was subject to HOLA, 15 U.S.C. § 168tlseq HOLA preempts most state laws
concerning mortgage foreclosure. 12 C.F.R. 88 560.2(b)(10); 560.2(8)(4The Removing
Defendants, though not themselves HOiefulated institutions, assert HOLA preemption

attaches to the mortgage itself and therefore governs attempts to aofl@etclose on it.

Some district courtén this Circuithave accepted the argument that HOLA preemption
“sticks” to a mortgage originated by an FBA bank and then transferred to-E@B#oibanking
institution. See, e.g.Chavez v. Wells Fargo Bank, N.2013 U.S. Dist. LEXIS 102764 -8
(N.D. Tex. July 9, 2013laoye v. Wells Fargo Bank, N2012 U.S. Dist. LEXIS 45952 (N.D.
Tex. Apr. 2, 2012). Other district courts in this Circuit have reasoned, to the cortedrihe
statute protects FBAs, anid preemption isiot a transferrable asset that can be passed on with
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the securitization of a loanHenderson v. Wells Fargo Bank, N.A74 F. Supp. 2d 993, 1003
(N.D. Tex. 2013)see also Banks v. Bank of America, NMo. 13CA-426SS (W.D. TX June

19, 2015). The Fifth Circuit has not yet addressed this split in authority.

In this particular case, it is unnecessary to weigh in on the debate, besrderse subject
matter jurisdiction is appané from Plaintiffs invocation of the federal Fair Debt Collection
Practices Act. Additionally and in the alternative, diversity jurisdiction exstxplainedin
Section 1ll.B,infra. Given thesdwo well-definedbases for exercising federal jurisdiction over
Plaintiffs’ claims, the Magistrate Court declines to offer an advisory opinion on the fettits

Removing Defendants’ HOLA arguments.

B. Diversity Jurisdiction Exists

1. Fraudulent Joinder Is Established Undezxgs Notice Pleading Standard

Plaintiffs encourage the Coud find that Texas’ liberal notice pleading standards should
apply to allegations of fraudulent joinder. Indeed, as noted above, there is unpublished Fifth
Circuit authority suggesting this may be the appropriate standiéichels 544 F. App’x at 538;
Akerblom 509 F. App’xat344 Even undethe more liberahotice pleading standarbdpwever,
Plaintiffs havemerelygiven notice of their intent to sue state court defendants who are immune
from suit or whom Plaintiffs have no standing to challenge. é&fbex, Plaintiffs’ Original
Petition hasarticulated no set of facts on which recovery might be possible against aay Tex
Defendant, and fraudulent joinder was established at the time of renMuaifrey 719 F.3d at

401.

2. Barrett Daffin andAttorneyPorter Remain Eirtled to Attorney Immunity

A recent Texas Supreme Court case validates the Magistrate Court’s initialisanalys

12



adopted by the District Court, that Bariffin and attorney Porter are entitled to immunity for
their actions in connection with the transfer and foreclosure of Plaintiifstgage. Cantey
Hanger, LLP v.Byrd, No. 130861,2015 Tex. LEXIS 619 (Tex. June 25, 2015). Tinweding
majority holding in Canteyis thatany actionthat is “part of the discharge of [the attorney’s]
duties to his client” is immune from liabilityld. at *15. Thereis no “fraud exception,” nor is
the immunity confined to active litigationld. In this case, it is undisputed Barr&@affin was
acting as the foreclosure attorney for Bank of America at all times relevahetOriginal
Petition. Moreover, as noted in the Magistrate Court’'s Interim Report amariReendation,
Plaintiffs have pointed to no facts or authority to suggest that beBautey wasan agent of
MERS he was acting outside the scope of his dwtgean attorneyn facilitating the transfer of
the mortgage to Bankf America. Interim Report and Recommendation [Dkt. #14] at 9
(Plaintiffs “cite to no authority, nor is the undersigned aware of any, which sugigesieneral
law regarding an agent supedes the specific case law relating to acts taken by a law firm o
behalf of its clients.”) Finally, evenif Porter were actingolely “in his capacity as an agent of
MERS” and notas an attorney, Plaintiffs would lack standing to challenge his acttaisg to

the assignment dhe mortgage for the reasons outlined beldee infra Section I1IB.4.

3. Bastian Remains Entitled to Trustee Immunity
Plaintiffs asserthey have overcome Bastignassertion oftatutoryimmunity under
Texas Property Code Section51.007(a) because they have adequately alleged he acted in bad
faith by requiringa court order before he would provide tleeiginal blue inknote.” Orig. Pet.
at 19. Even readindgPlaintiffs’ factual allegations liberally\Bastians insistence on a court order
hardly describes‘concealing critical documents”in bad faith. Reply [Dkt. #83] at 12.

Moreover, the statuteonferring immunity for Bastids actions as a trusteequires a verified

13



response tdastians verifiedimmunity pleading, which Plaintiffs to this date have not made.
TeEX. PROP. CODE ANN. 8§ 51.007(b).Bastian remains entitled to the statutory immunity granted
by Texas Property Code, Section 51.0074ap analyzed in the Magistrate Court’s Interim

Report and Recommendation [Dkt. #14], 10-11.

4. Plaintiffs Lack Standing to Challenge NDEX'’s Authority to Effect Transfer
Plaintiffs Original Petition, even very liberally construed, does not allege NDEX did
anything other than receive a copy of the noticeasfsfer after it had lem filed with the county
by MERS. Orig. Pet. ab-10. Nevertheless, even accepting Plaintiffs’ argument that this vague
pleading should be construed as an allegation that NDEX participated in didagments
concerning theransferof the mortgage without appropriate authgrPlaintiffs lack standing to
pursue this challengeReinagel v. Deutsche Bank Nat'l Trust.C&5 F.3d 220, 225 (5th Cir.

2013).

Plaintiffs acknowledge the Fifth Circuit’s opinion iReinagelestablishesthey lack
standing to challenge assignmentatthre voidabléut not voidab initio. 735 F.3d at 225.
Plaintiffs suggest, however, th&einagelhas been abrogated by a Texas appellate court
decision, Vazquez v. Deutsche Bank National Trust,@lowing a Texas homeowner to
chalenge an allegedly forged deedd1 S.W.3d 783 (Tex. App. 2014, no pet.). On the contrary,
recent Fifth Circuit, Texas appellate court, ariederal district court decisions have easily
harmonized the two case&ricson v. Resurgent Capital Servs., LIRo. 1420678, 2015 U.S.
App. LEXIS 13437, *4 (5th Cir. Tex. July 30, 2015tandiford v. CitiMortgage, IncNo. 03-
14-00344€V, 2015 Tex. App. LEXIS 11269, 12 (Tex. App. Austin Nov. 3, 2015)}Hawk v.
Deutsche Bank NdtTrust Cao, No. 3:15CV-1784-D, 2015 U.S. Dist. LEXIS 164441, *9

(N.D. Tex. Dec. 8, 2015).Vazquezinvolved specific allegations of forgery on an original
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document which, if true, would have rendered the assignment void. 441 S.W.3d atli787.
contrast, Plaintiffsllege MERS lacked authority to transfer their loan to Bank of Amearwh
therefore the documents filed effectitigp transfer were fraudulentOrig. Pet. at 1-16. “Lack
of authority is an argument that the transfer is voidahiat, void. Standiford 2015 Tex. App.

LEXIS 11269 at *10-12. Thus, Plaintiffs have no standing to raidd.it.

Because Plaintiffs lack standing to sue Porter and NDEX, and Portertt Beafin, and
Bastian are entitled to immunity for the actions challenged in Plaintiffs’ Original Petéach
of the Texas Defendants was fraudulently join&mallwood 385 F.3d at 57+35. Therefore

diversity jurisdiction existed at the time of removal. 28 U.S.C. § 1332.

V. RECOMMENDATIONS

Because both diversity jurisdiction and federal question jurisdictitategl at the time of
removal, the Magistrate Court RECOMMENDS the District Court assert subjetter

jurisdiction over this case and DENPaintiffs’ Motion to Remand [Dkt. #73].

V. OBJECTIONS

The parties may file objections to this Report and Recomatiemd A party filing
objections must specifically identify those findings or recommendations to whiebtiobis are
being made. The District Court need not consider frivolous, conclusive, or gehgetions.

See Battles v. United States Parole Comi®34 F.2d 419, 421 (5th Cir. 1987).

A party s failure to file written objections to the proposed findings and recommendations
contained in this Report within fourteen (14) days after the party is serviedaweibpy of the

Report shall bar that party from de novo review by the District Court of the prbfiagéngs
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and recommendations in the Report and, except upon grounds of plain error, shall bar the party
from appellate review of unobjectéd proposed factual findings and legal conclusions accepted

by the District Court.See28 U.S.C. § 636(b)(1)(C)Thomas v. Arn474 U.S. 140, 1583, 106

S. Ct. 466, 4724 (1985);,Douglass v. United Services Automobile AsgiF.3d 1415 (5th Cir.

1996)(en banc).

To the extent that a party has not been servedhbyClerk with this Report &
Recommendation electronically, pursuant to the CM/ECF procedures of thistDike Clerk is
ORDERED to mail such party a copy of this Report and Recommendation byedentiil,

return receipt requested.

SIGNEDJanuary 42016

Unite es Magistrate Judge
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