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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

CHAZZ GONZALEZ,
Plaintiff,
V.
VOLKSWAGEN GROUP OFAMERICA, A-14-CV-574LY -ML
INC., AND VOLKSWAGEN, AG,
Defendants

w W W W W W W W

ORDER GRANTING MOTION TO COMPEL

Before the Courts the aboveeferenced cas@laintiff's Motion to Compel [Dkt. #21]
and allrelatedfilings have been referred to the undersigned by United States District liegge,
Yeake] for resolution pursuant to 28 U.S.C. 8 636(b)(1)(A), Federal Rule of Civil Procedure 72,
and Rule 1(c) of Appendix C of the Local Rules of the United States Disioiatt @or the
Western District of Texas.On Wednesday, August 26, 2015, the parties appeared through
counsel and presented argument on the Motion to Compel. After considering the argument and
briefing of the parties, the relevant law, and the case file as a whole, the Madisitat enters

the following Opinion and Order.
|. Background

This lawsuit isa products liabilitycase alleginglefects in the safety restraint systefra
2002 Volkswagen Passat. Mot. Compel [Dkt. #21] at 1. The dispute before the Magistrate Court
concerns seventeerquests for production propounded by Plaintiff to Defendant, Volkswagen
Group of America, Inc.“YGoA”), and separatelypropounded by Plaintiff tdDefendant,
Volkswagen, AG (VWAG”). Id. at Ex. 1, Ex. 2.Both VGoA and VWAG (collectively,“the
Volkswagen Defendaritsor “Volkswagen’) have responded separately to the Requests for

Production. Id. At the hearing, Plaintifé counsel (with the consent of Volkagens counsel)
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producedeach ofDefendard’ separatd-irst Supplemental Responses to PlairgifRequests for
Production for theMagistrateCourt’s review. Plaintiff initially alleged Defendantsresponses
were untimely and insuffient in generakee generallyMot. Compel [Dkt. #21] and raised
severalaleged deficiencies irspecific responsesor the first timein his reply briefing. See
generallyReply [Dkt. #28]. Plaintiff raisechdditionalalleged deficiencies in specifiesponses

at the August 26, 2015 heariny/olkswagen did not object, and the Magistrate Court provided
Volkswagens counsel the opportunityat the hearingto respond to each othe alleged
deficiencies raised by Plaintiff iall of the briefing and argument presented to the Court. As
both parties have ke heard on each of Plaintdf objections to Defendantsliscovery

responses, thidlagistrateCourt will addresgach ofthe deficiencies alleged by Plaintifélow.

II. Analysis

Parties are entitled tbobtain discovery regarding any matter, not privileged, that is
relevant to the claim or defense of any party.” FeD. R. Civ. P. 26(b)(1). Relevancédor
discovery purposess not limited to evidence which is admissible at trial, but includes discovery
which “appears reasonably calculated to lead to the discovery of admissible evidencéhe
party opposing discovery bears the burderifsbow specifically how .. each [request] is not
relevant or how each [request] is overly broad, burdensome or oppreddgigeeod, Alexander,

Powel & Apffel, P.C. v. Quarle894 F.2d 1482, 1485 (5th Cir. 1990).

A. Defendants’ CrossReferenced Answers

The VolkswagenDefendants have crossferenced each other’'s discovery responses
(e.g., ‘Plaintiff is directed to VWAG's regmse to this requédt to reflect the fact that VWAG,
as the manufacturaf the Passatwould be expected to have design and manufactuelated

information and VGOA, as the importer/distributor, would be expected to have nsaseipalied
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to consumers, American gelatory agencies, and investigative materials regarBlamtiff’s
accidentand other similar crashesResp. to Mot. Compel B8] at X2. Though Plaintiff
complains the croseferenced answers areadiequatethe Magistrate Court findBefendants’

approachs not eficientin and of its#.

The MagistrateCourt will consider each Defendant to have made the response, including
the objections, made in full by the -8efendant and incorporated by reference into the
Defendant’s responses in this manner. Defendants are cautioned, however, tlptetsis fer
production were propounded to each company individually. In other words, a blanket statement
from VGOA that“Plaintiff is directed to VWAG'’s response to this requi€st vice versajloes
not excuse GoA from making a reasonably diligent search for responsive documentation within
its own organization (and vice vers&eeFeD. R. Civ. P.26 (e), (g). For this reasonyhen an
objection to discovery is overruled and the Magistrate Court orders production of thetedque
information, this order is specifically directed to “Defendants” even where the objection

discussed was lodged by one Defendant and merely incorporated by the other.
B. General Objections

Both VGoA and VWAG have asserted a numbet®eéneral Objectiorisprefacing the
individual discovery responses, which Defendants purport to incorporate by referemeach
individual response. Such general objections have long been disfawprestleral courts
Heller v. City of Dallas303 F.R.D. 466, 483 (N.D. Tex. 2014) (collecting cases). In patrticular,
“the practice of asserting a general objection ‘to the extent’ it may appdytioutar requests for
discovery”has been found ineffective to preserve the objectthn(citing Sonnino v. Univ. of
Kan. Hosp. Auth.221 F.R.D. 661, 6667 (D. Kan. 2004)). Such general objectidse

considered mere ‘hypothetical or contingent possibilities’ where the objquitg makes ‘no
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meaningful effort to show the application of any stiohoretical objection to any request for
discovery.” Heller, 303 F.R.D. at 483 (citindonning 221 F.R.D. at 6667). In this case,
VGoA’s General Objections 4, 5, 6 and VWAG's identical General Objectiofs &)d 7are

hypothetical‘to the exteritobjections, and are therefore OVERRULED.
I. General Objection Is Not Effective To Assert Privileges

In particular,VGoA’s General Objection 5 and VWAG's identical General Objection 6
which purport to object to any and all requests for productiorthe extent that [unspecified
requests] seek material protected by the attorney client privilege . . . angl/other applicable
privilege,” are not a proper method for withholding privileged information under the Federal
Rules To withhold material prsuant to a claim of privilege, the withholdimgrty must
expressly claim therivilege and describe the nature of the withheld information in a manner
that will enable the other party to assess the privilege cl&en. R. Civ. P. 26(b)(5). VGOA
and VWAG are not entitled to withhold privileged aterials on the basis of their General

Objection 5.

If any materials have been withheld on grounds of privilege from the productions made to
date DefendantsvGoA and VWAG are each ORDERED0 make theprivilege disclosures
requiredby Rule 26(b)(5)within 10 calendar daysof the entry of this Order Defendants are
FURTHER ORDEREDw0 supplement thosgrivilege claims as necessaryn a timely manner

throughout discovery as required by Rule 26(e).

il. General Objection Regarding “German Privacy Lawmust Be Asserted
With Specificity as to Each Item Withheld or Redacted.

VWAG makes the general objection that' must abide by privacy and dagteotection
laws in effect in Germany. Thus, names, addresses, and telephone numbers andsotiahype
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identifiableinformation will be redacted on documents being produced in response to Réquests.
VWAG General Objection 3. VWAG specifies no German law and describgseadis legal

rule in support of this general redaction notice. It strikes the Magistrate Coupdisainally
identifiable information is largely nonresponsive to the narrowly tailored rexjueade by
Plaintiffs, and therefore this general objection by VWAG fx the most partmoot. If
however,VWAG desires to redact or withhold information responsive tinifés requests on

the basis of German privacy lavt, is ORDERED that VWAG specify this ground for
withholding in the same manner as any claim of privilege outlined in Federal R@evibf
Procedure 26(b)(5), including identifying with spedily the German legal rule or statute relied

on for the withholding of responsive information.

If any responsive information has been withheld or regbfrtom VWAG s productionto
date on these grounds, VWAG is ORDERED to assert its grounds for withholding and describe
the information withheld withn 10 calendar daysof the entry of this Order. The Magistrate
Court further notes that VGoA, an American company, has not claimed and does not appear
entitled to rely on German privacy law to redact responsive information feonesponses to

Plaintiff's requests for production.
iil. General Objection Limitingrelevant Time Frame is Overruled

VGoA and VWAG have made the additional general objectiaat the relevant time
frame for the requested discovery should be limited to Passat model yeat20P801as these
vehicles are the only vehicles that awbstantially similar in relevant respects to the 2002
Volkswagen Passat vehicle at issue in this litigatioMGoA General Objection 3, VWAG
General Objection 4. Yet Plaintiff asserts, and Defendants have not edntdsit“The

Volkswagen Passat (Veos B) was produced from 1996 to 2005Reply [Dkt #28] at 3. In
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fact, at the August 26, 2015 hearing, counsel for the Volkswagen Defendants inftvened t
MagistrateCourt that many of the engineering and design documents sought by Plaintiff were
not available because they would most likely have been created at or neaettietPassat was

initially designed and manufactured in 1994.

The MagistrateCourt heard argument referencing multiple dates, from 1994 to 1998, as
the initial design and manufacture phase for a Pasedetl thatboth parties agreeemained
substantively similar in its design specifications through model year 20Bé&cause the
informationcurrently availablen this case suggests the Passat design from its inceptibe
mid-1990’s up until 2005 was sulmttively similar to the Passat design at issue in Plaintiff's
particular case, the Magistrate Court OVERRULES VGo0A'’s General Objegtaond VWAG's

General Objection 4.

It is ORDERED that with regard to each of Plaintiff's requests for production,
Defendants shall collect and providey responsive documents their possession or conlyo
dating from the initial design and manufacture of the Passat through model year 2005
Defendants are ordered to make supplemental production of these doowitient30 calendar

daysof the enry of this Order.
C. Specific Objections

Both VGoA and VWAG have responded to individual discovery requests by agreeing to
provide any responsive documents (subject to their specific objectiuipdn theentry of a
proper protective ordér. Mot. Compel [Dkt #21] Ex. 1, VGOA Resp. to Request for Production
14; Ex. 2,VWAG Resp to Requests for Production 1,731011, 1617. The Magistrate Court
notes that Defendants each made this representation on June 25, 2015, apgyomigimt

weeks before the entry of an agreed protective order in this ¢tdsesee also Confidentiality
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and Proctective Order [Dkt. #33], filed August 19, 2015. The Magistrate Court therefoctsexpe
that diligent efforts to collect and prepare all documents subgethese representations have
already been underway for some tjraad there will be no delay in producing them now that an
appropriate protective order is in place. For this reason, Defendants afeRERCI0 make all

necessary supplemental document produdtibimin 30 calendar daysof the etry of this Order
I. Requests for Production 3, 4, and 5

With regard to specific objections, Plaintiffgaes thatDefendants havemproperly
limited their responses to several requests that involve terms of art defined by industry usage.
Reply [Dkt. #28] at Z3. Specifically, Plaintiff contends the phra%design performance
standards,’as used in Requests for Production 3, 4, and 5, refers tetdreard practice in the
industry” of a vehicle manufacturer providing third party suppliers siplecificationsfor the
performance of a component system that is being outsourced to those supplierg. VWAG
(whose objections to the use of this phrase have been incorporated by W&0A)t provided
any rebuttal to this argument, and therefore its objection that the pliesign performance
standards’as used in Requests 3, 4, and Sogerly broad, vague, ambiguous, and not relevant
or reasonably calculated tead to the discovery of admissible evidehddpt. Compel [Dkt.

#21], Ex. 2js OVERRULED.

Defendants ar® RDEREDTO PRODUCE within 30 calendar daysof the erry of this
Order, any “design performance standafdss thatterm is commonly utkerstood inthe
automobile manufacturing industrhat are responsive tRequets for Production 3, 4, and 5,

from the inception of the Passat’s design and manufacture up to and including neo @0

The MagistrateCourt further notes that VWAG has agreed, subject to its objections to

Requests 3, 4, and 5, to prodddecumentation of the FMVSS 208 testing of the subject model
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vehicle asdefined in No. 4 to General Objectiohs.Mot. Compel [Dkt. # 21], Exhibit 2.
Defendants have thus conceded BEMVSS 208 testinglocumentation offered by VWA®G
responsiveto Requestdor Production3, 4, and 5. Id. Defendants production, howeveris

improperly limited to the model years 2001-2008.

Defendants ar® RDEREDTO SUPPLEMENT, within 30 calendar daysof the erry of
this Ordertheir production oFMVSS 208 testinglocumentation to includeMVSS 208testing
documentation datinffom the initial design and manufacture of the Passat through model year

2005.
ii. Requests for Production 6 and 7

Requests for Production 6 anda3k for“test reports, videos, images, data, or results for
any testing in your possession, custody, or control examining performance of [thenamt}”
Mot. Compel [Dkt. #21], Ex. 1, 2Plaintiff contends ranufacturer relationshipsith third party
suppliersin the automobilendustrytypically include“an entire series of engineering and design
steps; Reply [Dkt #28] at 2,including not only exchange of the manufacturer's design
performance standards, but also exchange of the third party supplier's desfgation plan
“demonstrating how the component is verified to meet the performance stanidardlaintiff
contends the third party’s design verification plan typically includes tesksetemonstrating

the performance of the componenis.

The Magistrate Court findsequests for production 6 and féirly cover this type of
material. The phrase$any test reports . . . examining performance of [the compdnamd]
“any test results . . . examining performance of [the compdnang] narrowly tailored to
discover Volkswagen’s knowledge of the development and design of the restraimt ay&sue

in this suit. Therefore, VWAG'’s objection(incorporated by VGoAjhat the phrasesany test
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report$ and “any testin§) as used in Requests 6 and 7“areerly broad, vague, ambiguous, and
not relevant or reasonably calculated to lead to the discovery of admissibdmaeyid/ot.

Compel [Dkt. #21], Ex. 2, al®VERRULED.

Defendants ar®RDEREDTO PRODUCE, within 30 calendar daysof the enry of this
Order, all test reports, videos, images, data, or results for testing examiningrtbenaace of
the component parts identified in Requests 6 andiating from the initial design and

manufacture of the Passat through model year 2005.
iii. Request$or Production 10, 11, and 12

VWAG (whose objection isncorporatedoy VGoA), has objected to the phrasany
supplier agreemehtin Requests 10, 11, and B2 “overly broad, vague, ambiguous, and not
relevant or reasonably calculated to lead to the discovery of admissibleceyidéat. Compel
[Dkt. #21], Ex. 2 VWAG has agreedsubject to this objectiortp supply the“nomination
letter(s) or similar documentatiofor its suppliers‘as defined in No. 4 to General Objectidns.
Id. At the hearingcounselfor the Volkswagen Defendantspresented that th@omination
letter” represents thérelationship documeritssetting out the terms of the agreement between
the supplier and the manufacture€onsistentwith this understandinghe Magistrate Court
OVERRULES the objection thatVWAG’s production of “homingion letter(s) or similar
documentation”should be limited to the time period 20RQ05 as specified in General

Objection No. 4

Defendants ar® RDEREDTO PRODUCE within 30 calendar daysof the erry of this
Order, existing nomination letters or similarelationship documeritswith third party suppliers
of the component parts identified in Requests1Q,and 12datingfrom the initial design and

manufacture of the Passat through model year 2005.
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iv. Request for Production 14

Plaintiff objectsthatthe Volkswagen Defendants have been unfairly evasive with respect
to Plaintiff's Request No. 14 fdlawsuits, claims, customer complaints, field reports, or similar
incidents where it was alleged that the front passenger airbag or seat sytedto hdequately
protect an occupant in the subject model veHiclReply [Dkt. # 28] at 3 (noting thdthe VW
Defendants and the supplier have methods for monitoring warranty performance ldnd fie
failures. . . [Gliven that the Passat model involved was manufactured for nearly 10 years, there
should be volumes of information examining customer complaints, warranty retutose fai
analysis, and other similar informatidth. VGoA has objectedand its objection has been
incorporated by VWAG)‘to the extent information regarding crash evatissimilar to tle
subject incident is requestédviot. Compel [Dkt. #21], Ex. 1. Subject to this objection, VGoA
has stateda list of claims, if there are any, for relevant vehicles as stated in GeneealiQrbj
No. 4 will be provided for rightfront seated passengers in frontal crashesd. In its
Supplemental Responses, produced at the hearing, VGoA c¢lalmse are no lawsuits, claims,
or customer complaints in which it is claimed that a properly restrainedfrgiitoccupant
moved forward and over the airbag at the time of deployment and suffered ari iINfBgA's
First Supplemental Responses to Plaintiff's First Request for Productiond(inéd at the

August 26, 2015 hearing).

As Plaintiff s counsel argued at the hearing, this response is inadeguatebecause it
limits the time frame of the search to 268005,instead of including all Passat model years up
to and including 20051d. Further, the response examines only lawsuits, claims, and customer
complaints—it does not include field reports or any other quality control analysis.Finally,

the response defines the field of relevant incidents far too narrowly. Discevalipwed into
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any matter thateasonablymay be expected to lead to admissible eviden€&eD. R. Civ. P.
26(b)(1). Evidence of other product failures may be admissiatel highly releant—in
products liability cases if there is substantial similarity between the priatseard the accident
in question.Jackson v. Firestone Tire & Rubber C@88 F.2d 1070, 1082083 (5th Cir. 1986)
“Substantial similarity des not require an exact matchGreen v. Schutt Sports Mfg. C869 F.

App'x. 630, 638 (5th Cir. 2010).

The Magistrate Court finds Plaintiff's request for reports‘ioicidents where it was
alleged that the front passenger airbag or seat system failed to adequaéslygmaccupant in
the subject model vehicleés narrowly tailored to lead to the discovery of evidence of potentially
admissible substantially similar events. Defendants’ objection to the scope of this tremakes

attempt to narrow the criteria to identical accident circumstances is OVERRULED

Defendants are ORDEREDO PRODUCE within 30 calendadaysof the entry of this
Order, documents sufficient to discloseylawsuits, claims, customer complaints, field reports,
or similar incidents \Wwere it was alleged that the front passenger airbag or seat system failed to
adequately protect an occupan the subjectnodel vehicle dating from the initial design and

manufacture of the Passat through model year 2005.
v. Requests for Production 16 and 17

Plaintiff objects thaDefendantsiave similarlyimproperly narrowedequests 16 and 17,
concerning engineering change notices, to include ¢alailable drawings in VWAG’s
possession, which would also indicate any design or engigeehanges. VWAG's First
Supplemental Responses to Plaintiff’'s First Request for Production (introdubedfaugust 26,
2015 hearingemphasis added) Plaintiff argued at the hearing that ‘@ngineering change

notice” is another industry term of art that referspecific documentation exchanged between a

11



third party supplieand a manufacturdo explain that a component needs to be changed and
detailing what the change is and why it is needed. Defendants did not rebut thigi@onte
Therefore, Defendant VWAG's objection (incorporated by VGoA)that the phrasée any
engineering change notice(ss used in Requests 16 and 17 is “overly broad, vague, ambiguous,
and not relevant or reasonably calculated to lead to the discovery of admigslblece; Mot.

Compel [Dkt. #21], Ex. 2, i©VERRULED,

Defendants are ORDERED TO PRODUCE, within 30 calendar days of the entry of this
Order,any engineering change notices, as that term is commonly understood in the iticiaistry,
are responsive to Requests for Production 16 anddafing from the initial design and

manufacture of the Passat through model year 2005.
[ll. Conclusion
For the reasons outlined above,
VGoA'’s General Objections 4, 5,a8e OVERRULED.
VWAG's General Objections 5, 6, and 7 &¢ERRULED.

It is ORDERED that, ifany materials have been withheld on grounds of privilegtate
Defendants VGoA and VWAGhall make the privilege disclosures required by Rule 26(b)(5)

within 10 calendar day=f the entry of this Order.

It is FURTHER ORDERED thatif DefendantVWAG has redacted or withheld
information responsive to Plaintiff's requests on the basis of German privacyrdawits
production to date, VWAG muspecify this ground for withholding in the same manner as any
clam of privilege outlined in Federal R of Civil Procedure 26(b)(5)ncluding identifying

with specificity the German legal rule or statute relied on for the witigpldf responsive
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information and describing the information withheld with sufficient particularity to allow

Plaintiff to evaluate the validity of the clajmwithin 10 calendar daysof the entry othis Order.

It is FURTHER ORDEREDthat Defendants VGoAand VWAG shall eaclsupplement
their privilege claims(including any claims maden the basis of Germaprivacy law) as

necessaryn a timely manner throughout discoveag, equired by Rule 26(e).

It is FURTHER ORDERED that, with regard to each of Plaintiff's requests for
production, Defendants shall collect and providg @sponsive documents in their possession or
control, dating from the initial design and manufacturettiod Passat through model year 2005

within 30 calendar day=f the ertry of this Order.

It is FURTHER ORDERED thatDefendants objection that the phrase “design
performance standards” as usedPiaintiff s Requestdor Production 3, 4, and 5 is “overly
broad, vague, ambiguous, and not relevant or reasonably calculated to lead to the di$covery o

admissible evidencejs OVERRULED.

Defendants ar® RDEREDTO PRODUCE within 30 calendar daysof the erry of this
Order, any “design performance standartigs that term is commonly understood in the indystry
that areresponsive to Requests for Production 3, 4, and 5, dating from the initial design and

manufacture ofthe Passat through model year 2005.

Defendants areurther ORDEREDTO SUPPLEMENT within 30 calendar daysof the
ertry of this Ordey their productionof the FMVSS 208 testingdocumentationoriginally
provided in response to Requests foodRiction3, 4, and 5to includeany responsivdFMVSS
208 testingdocumentatiomating from the initial design and manufacturetled Passat through

model yea005.
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IT IS FURTHER ORDERED thaDefendants objections that the phrases “any test
reports” and “any testing” as used in Requests 6 and 7 are “overly broad, amafpiggious, and
not relevant or reasonably calculated to lead ® discovery of admissible evidenceye

OVERRULED.

Defendants are ORDEREDO PRODUCE within 30 calendar daysof the erry of this
Order, all test reports, videos, images, data, or results for testing examnenetformance of
the component parts identified in Requests 6 and 7, ddtorg the initial design and

manufacture of the Passgi to and including model year 2005.

IT IS FURTHER ORDERED that Defendahtsbjection that VWAG's production of
“nomination letter(s) or similar documentatiom’ response to Requests for Production 10, 11,
and 12 should be limited to the time period 2Q0D5 as specifieth General Objetion No. 4is

OVERRULED.

Defendants are ORDEREDO PRODUCE within 30 calendar daysof the erry of this
Order, existing nomination letters or similar “relationship documents” with third partglsup
of the component parts identified in Requests1llQ,and 12, datinffom the initial design and

manufacture othe Passat through model year 2005.

IT IS FURTHER ORDEREDthat Defendants’ objection to the scope Réquest for
Production 14and attempt to narrow the criteria to identical accident circumstances is

OVERRULED.

Defendants i@ ORDEREDTO PRODUCE within 30 calendar daysof the erry of this
Order, the materialdentified inRequest for Production 14: documents sufficient to discaoge

lawsuits, claims, customer complaints, field reports, or similar incidents wlveas alleged that
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the front passenger airbag or seat system failed to adequately protect @amtoccthe subject
model vehicle, datindrom the initial design and manufacture tbe Passat through model year

2005.

IT IS FURTHER ORDERED that Defendantbjectionthat the phrase “any engineering
change notice(s)” as used in Requests 16 and 17 is “overly broad, vague, ambiguous, and not
relevant or reasonably calculated to lead to the discovery of admissible evidece,

OVERRULED.

Defendants ar® RDEREDTO PRODUCE within 30 calendar daysof the erry of this
Order, any “engineering change noticégs that term is commonly understood in the industry,
that are responsive to Requests for Production 16 anddaiing from the initial design and

manufacture ofthe Passat through model year 2005.

SIGNEDAugust 28, 2015,

MARK LAN

UNITED ES MAGISTRATE JUDGE
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