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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

JONAH NEFF

Plaintiff,
V.
BANK OF AMERICA, N.A., AS A-14-CV-00901LY -ML
SUCCESSOR BY MERGER TO BAC
HOME LOANS SERVCING, L.P, and
BARRETT DAFFIN FRAPPER TURNER
& ENGLE, LLP,

Defendants
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REPORT AND RECOMMENDATION
OF THE UNITED STATESMAGISTRATE JUDGE

TO: THE HONORABLE LEE YEAKEL
UNITED STATES DISTRICT JUDGE

Before the CourarePlaintiff's Motion to Remand, filed Ocber 29, 2014 (Clerk’s Dkt.
#6), Defendant Barrett Daffin Frappier Turn&rEngle, LLPs Response to Plaintiff’'s Motion to
Remand, filed November 17, 2014 (Clerk’'s DkB)#Plaintiff's Supplement to Motion to
Remand filed January 22, 2015 (Clerk’s Dkt. #l4pefendant's Response to Plaintiff's
Supplement to Motion to Remand, filed January 30, 2015 (Clerk’s Dkt. REb)}iff's Reply to
Defendant’'s Response to Plaintiff's Supplement to Motion to Remand, filed Fel&uadi5
(Clerk’'s Dkt. #16) DefendantBarrett Daffin Frappier Turner & Engle, LLP’Motion to
Dismiss, filed May 21, 2015 (Clerk’s Dkt. #17), and Plaintiff’'s Response theretb,Midg/ 28,
2015 (Clerk’'s Dkt. #18)All pending nondispositive motions ithe abovestyled causéhave
been referred to the undersigned by United States District JudgeYeakel for resolution
pursuant to 28 U.S.C. 8§ 636(b)(1)(A), Federal Rule of Civil Procedure 72, and Rule 1(c) of

Appendix C of the Local Rules of the Uit States District Court for the Western District of
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Texas. Likewise, all dispositive motions have been referred to the undersigned for a Report and
Recommendation as to the merits pursuant to 28 U.S.C. 8§ 636(b), Rule 72 of the Federal Rules
of Civil Procedure, and Rule 1(d) of Appendix C of the Local Rules of the Unitec Siestieict

Court for the Western District of Texas

After reviewing the pending motions, the relevant case law, as well as treecase file,

the undersigned issud®e followingReport and Recommendation to the District Court.
BACKGROUND

This action arises out of admittedly mistaliereclosure proceedisg On January 14,
2013, the Plaintiff, JonaNeff, came to own real property commonly known as 2401 E. 6th
Street, Unit6103,Austin, Travis County, Texadot. RemandClerk’s Dkt. #§ at § 2.1.Neff's
property, formerly owned by Matt Lindsay, had no liens oridt.On July 15, 2013Neff
received a Notice of Foreclosurem Bank of AmericaN.A. (“Bank of America”) andaw firm
Barrett, Daffin, Frappier, Turner & Engel (“Barretéjldressed tbormer ownerlLindsay for the
nonpayment of a $23,000 Home Equity Loan dated August 16, B(#&.12.2-2.4 While the
Notice of Foreclosure correctly describ&thdsay’s property to be foreclosed, an attached
document incorrectly referenced a legal description of Neff's propertat 12.3-2.4.0n July
26, 2013 Neff notified Bank of Americaand Barrettof the errors contained in the Notice of
Foreclosureld. at §2.5. Despite repeated attempts by Neff to notify both Bank of America and
Barrett,Barrett erroneouslgattempted tdorecloseon Neff's property August 6, 2013 and again

on March 4, 2014d. at2.6-2.8.

Plaintiff filed this breach of contract and tort action in the 419th Judiciati@i€ourt of
Travis County, Texas on August 24, 2014 against Bank of i&mand BarrettOn September

29, 2014, Bank of America filed a timely Notice of Removal to United StatésdDiSourt for

2



the Western District of Texas, Austin Division asserting federal diversigdjation pursuant to
28 U.S.C. 88 1332 & 1441. Plaintiff moved to remand on October 29, 3@®dgenerallyvot.

Remand (Clerk’s Dkt. #6).

Neff and Bank of America lied a Stipulation of Dismissalith Prejudiceas to Bank of
Americaon January 20, 20155tip. Dism. (Clerk’s Dkt. #13) In light of Bank of America’s
dismissal Neff filed a supplemento his Motion to Remand asserting diversity jurisdiction, if it
ever existed in this casejas destroyed Supp. Mot. Remand (Clerk’s Dkt. #14) 1 2.1-2.3
The remaining Defendant, Barrett, opposes remand and requests that this cmise éser
supplemental jurisdiction to dismiss Plaintiff’'s claims against Barrett with prejudiie.Dism.

(Clerk’s Dkt. # 17).

. ANALYSIS
Neff asserts there was never amyedsity jurisdiction to support removal, because he has

viable statdaw claims against Barrett, a ndiverse, Texadased Defendant.See generally
Mot. Remand (Clerk’s Dkt. #6). In the alternative, he asserts the dismissal gjittige of his
claimsagainst Bank of America destroys diversity jurisdiction, and the exercisgpplesnental
jurisdiction would be inappropriate in the absence of any diverse parties ml feldans. See
generally Supp.Mot. Remand (Clerk’s Dkt. #14). Barrett assdrtaintiff's state law claims
against them are not viable, that diversity jurisdiction was therefore afgteopt the time of
removal and supplemental jurisdiction is appropriate to dismiss Plaintiff's claims nSee

generallyMot. Dism. (Clerk’s Dkt. #17).



A. Standard of Review

The subject mattejurisdiction of the Federal Distric€ourt after removals predicated
upon 28 U.S.C. 88 1332 & 1441(b). Cases removed from state to federal court based on diversity
jurisdiction requirean amount in controversy in excess of $75,08@lusive of interests and
costs,and completediversity among the parties both at the time of filing and at thee tof
removal. 28 U.S.C. § 1382); Strawbridge v. Curtiss7 U.S 267, 267, 2 L.Ed. 435, 438.806);
Coury v. Prot 85 F.3d 244, 249 (5th Cir. 1996). The burden of showing the propriety of removal
falls on the removing partyCallivani v. State Farm Mut. Auto Ins. Cd4 F.3d 256, 263 (5th
Cir. 1995).1f removal is found to be improper, the District Court may remaaodse for lack of
subject matter jurisdiction and award attorney fees and costs associdbecefiorts by
defendants to effect a bad faith remowartin v. Franklin Capital Corp.546 U.S. 132, 140
41, 126 S.Ct. 704, 71(R005); Valdes v. WaMart Stores, Ing. 199 F.3d 290, 294 (5th Cir.

2000);Griffin v. Georgia Gulf Lake Charles, LL.G62 F. Supp.2d 775, 778 (W.D. La 2008).
B. Absence of Complete Diversity at Removal

It is undisputed that both Neff and Barrett are citizens of TelMatice of Remuwal
(Clerk’s Dkt. #1) aff 6.Barrett’'scontentionthat completaliversityexistsin this state law claim
ress onits assertion of nominal defendant stateesp Mot. Remand(Clerk’s Dkt. #15)at 6.

A nominal defendant ia nonessential partyho could leave th suit withoutaffectingthe equity
and fairness of a final judgmerandis disregarded for purposes of determining diversity of the

parties Acosta v. Maint. & Constr. Inc452 F.3d 373, 379 (5th Cir. 2006).

Neff alleges that Barrett, unlike a true nominal defendarstibstantially and
independently contributed tNeff's injuries that form the basis of his claims for reli&ee

generallyMot. Remand (Clerk’s Dkt. # 6/Among other allegations, Neff assettst claims
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against Barrett specifically for abuse of process and intentional inflicfie@motional distress.

Original Pet. (Ex. Ant 11 8.2-10.4.

Additionally and in the alternativ8arrett argues against the viability of Neff's state law
claims on the basis of attorney immunity. Resp. Mot. Remand (Clerk’s Dkt. #9)Bairrétt
asserts thafexas’s attorney immunity doctrine protects it from any suit brought byr&lrent
for actilns taken on behalf of a mortgagée. at 5. Barrett cites several recent cases where
attorney immunity is applied to $pecificallyin previous foreclosure proceedings$. at 6. Texas
does have a strong interest in ensuring zealous representation tegtipgo attorneys
representing clients within the confines of the [8Btandt v. West892 S.W.2d56, 76 (Tex.
App.—Houston [1st Dist.] 1994, writ deniedlHowever, attorneys in Texas enjoy only
“qualified immunity’ from civil liability with respect to no-clients for actions taken in
connection with representing a client” therefore, “the applicability of qadliimmunity
depends on the nature of the attorney conduct at isalpeft v. Crain, Caton & James, P.C.
178 S.W.3d 398, 4066 (Tex. App.—Houston [14th Dist.] 2005, pet. deniedualified
immunity does not apply to fraudulent or malicicasorney conductLikover v. Sunflower

Terrace I, Ltd, 696 S.W.2d 468, 472 (Tex. App.—Houston [1st Dist.] 1985, no writ).

Texas courts have contasatly held that intentionatiorts, like Neff's claims of intentional
infliction of emotional distress and tortious interference, fall under thecima conduct
exception to attorney immunity set outlitkover. See e.g.,Miller v. Stonehenge/Faséexas
JDC, L.P, 993 F.Supp. 461, 4685 (N.D. Tex. 1998) (including intentional infliction of
emotional distress ithe category of malicious conduct excluded from attorney imm ugniigy
stating “the law does not provide absolute immunity for every tort caeunity a lawyer that

may be tangentially related to his professional.tpléSacks v. Zimmermad0l1l S.W.3d 336,



340 (Tex. App—Houston [14th Dist.] 201,30et. denied)holding that certain intentional torts

thatfall into a class recognized by Texas lasvmalicious preclude immunity)

Crucially, Barrett’'s supporting authorities can be distinguished from thenprasgon
due to Neff's status as the rightful owner of a property free of liens. Each ofttBapast
invocationsof attorney immunity camagainstadversarymortgagor’'s, nonhoninortgagordike
Neff. Rojas v. Wells Fargo Bank, N,A71 Fed. Appx. 274, 277 (5th Cir. 2018)Amoreax V.
Wells Fargo Bank, N.A755 F.3d 748, 749 (5th Cir. 2014gpal v. Bank of America, N.A559
Fed. Appx. 363, 364 (5th Cir. 2014). Neff alleges not only that his property was free of liens, bu
that Barrett had both actual and constructive noticghaf fact when it twice attempted
foreclosureln light of the malicious conduct alleged by Neff against Baragtibyney immunity
cannot applyLikover, 969 S.W.2d at 47X herefore, Barrett's claims of improper joinder fail as
a matter lawSeeFeD. R. Civ. P 20 (a)(2) (parties may be joined as defendants when “any right
to relief is asserted against them...with respect to or arising out of the sars&ctians or

occurrences and any question of law or fact common to all defendants” exists.)

In removal, ambiguity is construed against the side seeking removal and the removing
side bears the burden of clarifying any ambigu@tgvallini, 44 F.3d at 263Marshall v. Skydive
America South903 F. Supp. 1067, 1069 (E.D. Tex. 1995). The circumstances of thigeaise c
ambiguity about the existence of diversity, and Barrett failed to meetotineien of establishing
attorney immunity onominal defendant status. This preliminary examination of the case alone

calls into question the propriety of the removal.
C. Diversity Jurisdiction and the Time-of-Filing Rule

On January 20, 2015, all claims against North Cardimsed Defendant, Bank of

America, were dismissed with prejudice. Stpsm. (Clerk’s Dkt. #13). Barrett contends this
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dismissal does not affect thmourt’s diversity jurisdiction because diversiyrisdiction is
determinedat the time of filing.Grupo Dataflux v. Atlas Global GrpL.P., 541 U.S. 567, 575
124 S.Ct. 1920,19262004). Courtggenerallydo not consider subsequent changes within the
parties, like aiversity-destroyingchange irthe citizenship of one formerly diverse party, after
removal. Id. This time-of-filing rule promotes deferential treatment of the plaintiff's forum
choice conserve judicial resourcedy preventing constant reassessment of jurisdiction, and

discourages manipulative behavitat.

Exceptions to the timef-filing rule operatein situatons where policy considerations
such as plaintifs forum choice, proprietyfaoemoval, and judicial econonoannot be advanced
by strict adherence to the euMarshall, 903 F.Supp. at 107@.5.Barrett contends that none of
these exceptions apply to the present daséendant’s Resp. to MoRemandClerk’s Dkt. #9)
at 1 6 Neverthelesssince the propriety of removal is in question and removal went against
Neff’'s forumchoice,remand does not go against policy consideratamusthe undersigned finds
time-of-filing exceptionsmay properlybe considered on these fadt4arshall, 903 F.Supp. at

1070 n.5.

D. The Change of Parties Exception Requires Remand

The Supreme Court itrupo Datafluxreiterated the timef-filing rule when denying a
Motion to Remandout also alluded to an exception to thae: “the purported cure [to the
diversity defect] arose not from a change in the parties to the action, buafobiange in the
citizenship of a continuing partyld. The Third Circuit further articulatedhe changef-party
exception “[T]he timeof-filing rule admits exceptions in cases where the parties change in
contrast to cases in which the circumstances attendant to those parties cKanf®an v.

Allstate New Jersey Ins. C&61 F.3d 144, 1583 (3rd Cir. 2008 Similarly, in Hensgensthe
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Fifth Circuit held that remand to state court is mandatory upon the addition of-diverse
defendantHensgens v. Deere & CB33 F.2d 1179, 1182 (5th Cir. 198Read together, these
cases teach that the postmoval addition or omission of a party, as opposed to arposival
change inan existingparty’s circumstances, may indeed destroy diversity jurisdiction and
require remand.Kaufman 561 F.3d at 1583; Hensgens833 F.2d at 1182. Ithis case, the
dismissal ofBank of America, the onlyliverse defendantequires this court to reman8ee

Kaufman 561 F.3d at 152-53

As in Kaufman Bank of America’s dismissal from this case amounts to a change in
parties that destroys divetgi 561 F.3d at 153. The federal statute on jpestoval procedure
advises “if at any time before final judgment it appears that the district court ldgkstsmatter
jurisdiction, the case shall be remanded.” 28 U.S.C. § 144C(m)plete diversity no longer
exists in this case, if it ever existedadt Kaufman 561 F.3d at 153ven allowing Barrett's
claims that complete diversity existed at the time of filing and removal, the chamgpatyf
exception to the timef-filing rule requiresthis court to remand this caser want of subject
matter jursdiction. Id.Therefore, the undersigned RECOMMENDS that Plaintiff's Motion to
Remand (Clerk’s Dkt. #6) be GRANTEDBecause the nowdismissed Bank of America
removed this case, rather than Barrédte undersigned RECOMMEND®e request for an
award of attorney fees and costs to Neff at Barrett's expgemBENIED. Valdes 199 F.3d at

294.
E. The Court Lacks Jurisdiction To Deter minethe M otion to Dismiss

Barrett asserts this Court should exercise supplemental jurisdiction tonritke Motion
to Dismiss Plaintiff's statéaw claims. Mot. Dism. (Clerk’s Dkt. #17). This would be an

improper extension of supplemental jurisdictidénochs v. Lampasasnty, 641 F.3d 155, 161
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(5th Cir. 2011). The *general rule is to dismiss state claims whereitheral claims to which
they are pendent are dismissed.lt. (quoting Parker & Parsley Petroleum Co. v. Dresser
Indus, 972 F.2d. 580, 585 (5th Cir. 1992)Defendant’s Motion to Dismiss seeks to address the
merits of Plaintiff's state law claims, which this Court lacks jurisdiction to do in teenale of

any diverse parties or federal question that would support supplemental jworsdiEtnochs

641 at 161. Therefore, the undersigned RECOMMENDS that Defendant’s Motion to £ismis

(Clerk’s Dkt. #17) be DISMISSED for lack of subject matter jurisdiction.

1. RECOMMENDATION

For the reasons outlined above, thelersigned RECOMMENDS that the District Court
GRANT Plaintiff's Motion to Remand (Clerk’'s Dkt.6§ DISMISS Defendants’ Motion to
Dismiss (Clerk’s Dkt. #17)or lack of subject matter jurisdictipmnd DENY Plaintiff’'s request

for attorney’s fees. Reply to Defendant’s Resp. to Mot. Remand (Clerk’s Dkt. #11).

V. OBJECTIONS

The parties may file objections to this Report and Recommendation. A panty fili
objections must specifically identify those findings or recommendations to whiebtioljs are
being made. The District Court need not consider frivolousglasive, or general objections.

SeeBattle v. United States Parole Comn884 F.2d 419, 421 (5th Cir. 1987).

A party’s failure to file written objections to the proposed findings and recommendations
contained in this Report within fourteen (1dgys after the party is served with a copy of the
Report shall bar that party from de novo review by the District Court of the prbfiogengs
and recommendations in the Report and, except upon grounds of plain error, shall bar the party

from appellateeview of unobjectedo proposed factual findings and legal conclusions accepted



by the District Court. See 28 U.S.C. 8§ 636(b)(1)(@)omas v. Arn4d74 U.S. 140, 1563, 106
S. Ct. 466, 4724 (1985); Douglass v. United Servs. Auto. As¥/8, F.3d 1415142829 (5th

Cir. 1996) (en banc).

To the extent that a party has not been served by the Clerk with this Report &
Recommendation electronically, pursuant to the CM/ECF procedures of thistDike Clerk is
ORDERED to mail such party a copy of this Bdgpand Recommendation by certified mail,

return receipt requested.

SIGNEDJune 11, 2015

MARK LAN
UNITED ES MAGISTRATE
JUDGE
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