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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION
MICHAEL SWEENEY, No. 1:14-CV-910-DAE
Plaintiff,
VS.

TEXAS STATE UNIVERSITY,

w W W W W W W W W

Defendant

ORDER (1) ADOPTING REPORT AND RECOMMENDATION
OF THE MAGISTRATE JUDGE; AND
(2) GRANTING MOTION FOR SUMMARY JUDGMENT

Before the Couns aReport and Recommendation by United States
Magistrate Judge Andrew Aust{Bkt. # 68) regardingthe Motion for Summary
Judgmentiled by Defendan®exas State University (“Texas State”) (DK&?).
Pursuant to Local RuleV-7(h), the Court finds these mattestsgtable for
disposition without a hearingAfter reviewing the motion and responas well as
the objection and responses to the Report and Recommendatid@gurt, for the
reasons that folloADOPT Sthe Report and Recommendation of the Magistrate
Judge(Dkt. #68) andGRANT S Defendant’s Motion for Summary Judgment

(Dkt. #57).
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BACKGROUND

Michael Joseph Sweeney is a pro se plaintiff whmlled in a
graduate Public Administration (“M.P.A.”) program at Texas Statbe fall of
201Q (Dkt. #1at 1; Dkt. #5 at 1; Dkt. #57, Ex. C at 3. Plaintiff is legally blind
in his right eye, andeceived academaccommodations from Texas State due to
this disabiity. (Dkt. #5 at 1.) These accommodations includgténded time
duringtests, quizzes, and-tlass writing assignments, private testing
accommodations, preferential seating, early course registratidradio
recording of class lectureg¢ld.) While Plaintiff initially brought many claims
against Texas State, only one stlirains accordingly, only the facts mlantto
that claim are recounted here.

M.P.A. students at Texas State are required to take Political Science
5397 (“RFOSI 5397"), a threeredit capstone course for the Master’s progiam,
which the student completes an applied research project. (“Longoria Aff.,” Dkt.
#57, Ex. A 13.) A student may not register for POSI 5397 untihbsprepared a
detailed prospectus; this prospectus must be approved by the supervising professor
before the student is permitted to enrdld.)

On October 13, 2012, Plaintiff sent the followingnail to Dr.
Thomas Longoria, a professor at Texas State: “Thomas, | have completed by ARP

Prospectus and have attached it for your review, and approval. | am eligible for



early Spring registration which began on October 11; therefore, | would like an
approval on my prospectus as soon as possible.” (&8 at 21.) Dr.

Longoria responded on October 15, 2abat “I have too many questions and
concerns to approve the prospectus. Make an appointment. I'll be on campus
tomorrow afternoon and on the RR campus Wed afternodd.) After
subsequent-enals, the two decided to meet on Octob8&r 2012. (Id.)

Plaintiff claims that during this meetinQy. Longoria verballyabused
him for 40 minutes, thoughe concedes that at some point in the meeting, Dr.
Longoria did make some suggestions to Plaingiffarding his research prospectus
(Dkt. #5 at 3.) Plaintiff claims that during the meeting, Dr. Longoria placed his
hand over his eye, showing he was offended by Plaintiff's disablitly)

Plaintiff did not submit his revised prospectus to Dr. Longoria until
December 17, 2016, after the early class registration period had pa&ied.

#57, Ex. A at 10; 2426.) Dr. Longoria replied the same day with questions and
commentsstating “[w]hat you have sent appears to be a stéid."at 10)

Plaintiff did not reply. Id.; Longoria Aff. §10.) Plaintiff was not admitted into
POSI 5397n the spring semester; he claims this was the result of Dr. Longoria’s

refusalto make modifications to the academic progremviolation of the ADA

! Notably, therevisedprospectus was ontyvo pages long.
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(Dkt. #5 at 3.) Plaintiff claims that this has caused him severe and continuous
mental and emotional anguishd.(at 3, 5.)

Plaintiff filed a formal complaint regarding Dr. Longoria’s behavior
with Texas State’s Office of Equity and Accesleging harassent and
discrimination (Dkt. #5 at 5.) The Chief Diversity Officer reviewed the
complaint and determined that Dr. Longoria had committed no wrongddaohy. (

On October 2, 2014, Plaintiff brought suit against the school. (Dkt.
#1). On October 14, 2014, pursuant to an order of this Court, Plaintiff filed a
More Definite Statement. (Dkt.%). On May 14, 2015, Magistrate Judge Austin
iIssued a report and recommendation pursuant to a Motion to Dismiss filed by
Texas Statereconmending dismissal d@dll but the remaininglaim, addressed
below(Dkt. #21); Judge Yeakel summarily adopted the Report and
Recommendation on June 18, 2@D&t. #31).? Accordingly, tie only issue
remaining in the case is whetHaintiff was denied entry into the capstaoeirse
of his academic program on account of his disabilRjaintiff brings this clainfor
discriminationunder both thémericans with Disabilities Ac'AD A”), 42 U.S.C.
812101et seqg.and Section 504 of the Rehabilitation Act of 19RA"), 29

U.S.C. 8791et seq.(Dkt. # 1.)

% This case was later transferred to this Court's docket on March 21, 2016. (Dkt.
#60.)
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On February 5, 2016, Texas State filed the instant Motion for
Summary JudgmeriDkt. #57); Plaintiff timely filed a Response (Dkt.38). On
July 11, 2016, Magistrate Judge Austin filed a Report and Recommendation on the
Motion for Summary Judgment (Dkt.68). Plaintiff filed an objection to the
Report and Recommendatioms July 27, 201¢Dkt. #70), and Texas State filed a
Response (Dkt. #1).

LEGAL STANDARD

Any party who desires to object to a Magistrate Judge’s findings and
recommendations must serve and file written objections within fourteen days after
being served with a copy of the findings and recommendation. Fed. R. Civ. P.
72(b)(2). The Court conducts aevo review of any of the Magistrate Judge’s
conclusions to which a party has specifically object&ge28 U.S.C.

8 636(b)(1)(C) (“A judge of the court shall make a de novo determination of those
portions of the report or specified proposed findings or recommendations to which
objection is made.”). Findings to which no specific objections are made do not
require de novo review; the Court need only determine whether the Report and

Recommendation is clearly erroneous or contrary to law. United States v. Wilson

864 F.2d 1219, 1221 (5th Cir. 1989). le ihstant casdlaintiff merely

“object[ed] to the Report and Recommendation . . . in its entirety.” (DIQ.)#



Accordingly, the Court reviews the Magistrate Judge’s Report and
Recommendation for clear error.

DISCUSSION

Both the ADA and the RArohibit “discrimination against qualified

individuals with disabilities.”_Kemp v. Holder, 610 F.3d 231, 234 (5th Cir. 2010).

Section 504 of the Rehabilitation Act requires that “[n]o otherwise qualified
individual with a disability in the United States . . . shall, solely by reason of her or
her disability, be excluded from the participation in . . . any program or activity
receiving Federal financial assistance.” 29 U.SX®4&). A program or activity
includes “the operations of . . . a college, university, or other postsecondary
institution.” 1d. 8 794(b)(2)(A). The ADA states that “no qualified individual with
a disability shall, by reason of such disability, be exclddmn participation in or
be denied the benefits of the services, programs, or activities of a public entity, or
be subjected to discrimination by any such entity.” 42 U.S12182.

While the prohibitions ofhe RA and ADAare quite similar, the
causatn standards for imposition of liability diffefThe causation standard of
[the RA]requir[es] that the discrimination be ‘solely by reason of his or her

disability,” and imposes liability only in such a situation. Soledad v. U.S. Dept. of

Treasury 304 F.3d 500, 505 (5th Cir. 2002) (quoting 29 U.S.CZ93(a));see also

Pinkerton v. Spelling$b29 F.3d 513, 516 (5th Cir. 2008)u]nder 8504, the




causation standard is settledQonversely, the ADAloes not require

discrimination to be the “sole cait®n” of exclusion._Pinkerton v. Spellings?9

F.3d at 518. Rather, “[tlhe proper causation standard under the ADA is a
‘motivating factor’test.” Id.

Despite the different standards of causation, the Fifth Circuit uses the
same test to evaluate whetra defendant should be liable for discrimination under
the RA and the ADA, and the claims may be evaluated togefhér.ex rel.

Latasha A. v. Houston Indep. Sch. Dis29 F.3d 450, 453 (5th Cir. 2010)

To establish a prima facie casedadcriminaton under the ADA [or

RA], a plaintiff must demonstrate: (1) that he is a qualified individual
within the meaning of the ADA; (2hat he is being excluded from
participation in, or being denied benefits of, services, programs, or
activities for which the pblic entity is responsible, or otherwise being
discriminated against by the public entity; andt{@t such exclusion,
denial of benefits, or discrimination is by reason of his disability.

Melton v. Dallas Area Rapid Trans&91 F.3d 669, 6472 (5th Cir. 2004) (citing

Lightbourn v. County of El Paso, Tex., 118 F.3d 421, 428 (5th Cir. 1981%).

the third elemenrt-causation, that differs between the ADA and the RAaples v.

Univ. of Tex. Med. Branch at Galvestd®01 F.Supp. 2d 874, 879 (S.D. Tex.

2012) (“Thus, while section 504 establishes a ‘sole cause’ test for causation, the
ADA instead establishes a ‘motivating factor’ testHere, the distinction is

irrelevant, because the claims fail under the “motivatingpfastandard.



The Court has already established taintiff, who “has an obvious
physical impairment from a chemical injury which caused [him] to become legally
blind [ ] in the right eye [ ]” (Dkt. #6 at 1) is a person with a disatyilunder Title
Il of the ADA and Section 504 of the RA. (Dkt2# at 5.) Accordingly, Plaintiff
has established the first element of a claim for discrimination Uradeithe RA
andthe ADA. Melton, 391 F.3d at 6 A72.

The second and third elements of the test for evaluating a defendant’s
liability for discrimination under the ADA and RA are best considered together.
With regard to theselemens, it is important to keep in mind that ‘i ADA
provides a right to reasonable accommodation, not to the [plainpfésgrred

accommodation.”’E.E.O.C. v. Agro Distrib., LLC555 F.3d 462, 471 (5th Cir.

2009) In the academic context, this means that academic programs need not
“fundamentally alter the nature of the service, program, or activity’ and need not
alter elgibility criteria that are ‘shown to be necessary for the provision of the
service, program, or activity being offeredMaples 901 F. Supp. 2d at 883

(quoting 28 C.F.R. 85.130(b)(73(8)). Finally, the disabled person bears the

“burden to request reasonable accommodations,” where these may be necessary to

enable him to meet course requirements. Jenkins v. Cleco Power, LLC, 487 F.3d

309, 315 (5th Cir. 2007).



It is undisputed thaRlaintiff was not admitted into the spring 2013
term because the research prospectus he submitted was deemed inadequate by
Professor Longoria(Dkt. #68 at 6-9.) Plaintiff offered no evidence that tiwo-
page research prospectus he submitted on December 17w2@582lequate to
secure admission into the capstone course. FuRlentiff presented no evidence
that the submission of an approved prospectus wasraasonable prerequisite for
admission into the capstone course. ImportaRigintiff did not tke advantage
of the early course registration accommodation, and did not submit his revised
research prospectus to Dr. Longoria until Decemberlbidg after the early
course registration period had beguimally, Plaintiff presents no evidence that
he reyuested further accommodations from Texas State to assist him in meeting the
requirements for admission into the capstone coufsderal law does not exempt
Plaintiff from meeting basic eligibility requirements for course registratiather,
it affordshim the right to receive reasonable accommodations to meet registration
requirements. Nadoesfederal lawprovidehim a cause of action to remedy his
failure to appropriately utilize the accommodations provided todmmo request
further accommodatian

Rather Plaintiff’'s discriminationclaimfocuses entirely on his
allegation that during his October 25, 2012 meeting with Dr. Longoria, he “placed

his right hand over his left eye, which alerfdintiff that [he] was obviously



offended by thélaintiff's physical impairment.” (Dkt. % at 3.) Even if this
unfortunateallegation is true, it is insufficient to demonstrate tPlaintiff's
disability—and Dr. Longoria’s allegedffense at his disability-wasat least a
motivating factor in determing thatPlaintiff had not adequately prepared an
adequate research prospectus, resulting in his exclusion from admission into his
capstone course during the 2013 spring semeR&her Plaintiff received

feedback on his prospectus on October228,2,submitted a revised prospectus on
December 17, 2012, and did not respond to Dr. Longoria’s subsequent questions.
Therefore Plaintiff has failed to demonstrate that he has been excluded from the
capstone course by Texas State’s failure to provide reasonable accommodations.
Accordingly, the Magistrate Judge’s conclusion that Plaintiff failed to present
evidence of a genuine issue of material fact as to his claictidotimination under

the ADA and RA is not clearly erroneous.

CONCLUSION

For the reasonstated above, the CourerebyADOPT Sthe Report
and Recommendation of the Magistrate Judge ([@8)7AndGRANTS
Defendant’s Motion for Summary Judgement (Dkb.7) All other pending
matters in this action (Dkts. #8, 54, 62) are hereliy1 SMISSED ASMOOT.
There being no matters remaining in this case, it is hddéSW1SSED WITH

PREJUDICE.
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IT 1SSO ORDERED.

DATED: Austin, TexasAugust 15 2016.

David Alh Ezra
Senior United States Distict Judge
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