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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

EDWARD CAVADA,
Plaintiff,

V.

BANK OF AMERICA, N.A., A-14-CV-00938LY -ML

BAC HOME LOAN SERVIANG, L.P.,
Defendants

w W W W W W W W W

REPORT AND RECOMMENDATION
OF THE UNITED STATES MAGISTRATE JUDGE

TO THE HONORABLELEE YEAKEL,
UNITED STATES DISTRCT JUDGE

Before the Court arBefendant, Bank of America, N.A., as successor by merger to BAC
Home Loans Servicing LP (“BANA” or “Defendant”)’s Motion to Dismisdaintiff's First
Amended Petition [Dkt. #12], Plaintiff's Response in opposition thereto [Dkt. #16], ahtABA
Reply in support therof [Dkt. #20]; as well as Plaintiff’'s Motion to Remand and Bri&tipport

[Dkt. #15] and Defendant’s Response in opposition thereto [Dkt. #19].

The Motions were referred by United States District JuageYeaketo the undersigned
for a Rgort and Recommendation as to the merits pursuant to 28 U.S.C. § 636(b), Rule 72 of the
Federal Rules of Civil Procedure, and Rule 1(d) of Appendix C of the Local Rules ahited U
States District Court for the Western District of Texas. After reviewimgy pleadings, the
relevant case law, as well as the entire case file, the undersigned issues thegi®leport and

Recommendation to the District Court.
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BACKGROUND

This is Plaintiff's second lawsuit, removed from the district courts ofigr&€ounty,
Texas, to the United States District Court for the Western District of Texthssbits contesting

attempts by Defendant to foreclose on his home. The facts of #(g)cae as follows.

On or about February 13, 206%dward Cavada, jointly with his thewife, Amber
Cavada, executed a Deed of Trust concerning the Property located at 7024 Thisthugtay
TX 78754. Amended Pet. [Dkt. #10] Ex. AAt the same time, Amber Cavada executed a Note
for $212,728.00 at a 5% annual interest rate, secured by the Deed of TdudRlaintiff

acknowledges the note was sold to Bank of America “shortly thereafter.” Amentled &0.

In May of 2012, the Cavadas divorcett. at § 11. Plaintiff asserts he was awarded a

50% interest in the Properity the final divorce decredd.

On January 6, 2014, Plaintiff filed suit in the"™8udicial District Court of Travis
County, Texas, seeking to prevent BANA from foreclosing on the Prope3geNotice of
Removal inCavada v. Bank of America, N.A. and BAC Home Loan Servicing,NoP1-14-
CV-275 (W.D. Tex. March 31, 2014Cavada ). BANA removed Plaintiff's stateourt filing
to this court on March 31, 2014d. BANA obtained a judgment dismissing all of Plaintiff's
claims with prejudice on June 25, 2018eeFinal JudgmentCavada I,No. 1-14-CV-275 (W.D.

Tex. June 25, 2014).

While Cavada Ilwasproceeding before this court, Plaintiff's-esfe filed for bankruptcy
on January 24, 2014, representing that she had a fee simple absolute interest apettg, Pr

subject to a secured claim for $214,458.54, “to be surrendered” in the bankruptcyPefAm

! Plaintiff asserts the Deed of Trust and Note were executed in 2007 and refinanced it2809Y 910. The
Deed of Trust and Note attached to the Amended Petition, however, concetimed2D09 transactiond. at Ex. A.
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[Dkt. #10], Ex. B. Plaintiff asserts he was not aware of the bankruptcy filing until late Aufust o

2014. Resp. Mot. Dism. [Dkt. #16] at 8.

On October 12014, Plaintiff again filed suit against BANA in state court, this timeen th
353rd Judicial District Court of Travis County, Texaader cause number-DGN-14-003996.
Notice of Removal [Dkt. #1] at § 1. Plaintiff's factual allegatiansthis second lawsuit
concerned whether his wife’s discharge of her obligation concerning the Propproparly
deprived Plaintiff of his interest in the Property and whether Defendants improgeosed
Plaintiff's contention that he had an independent interest in the home arising batdivdrce
decree. Notice of Removal [Dkt. #1] Ex, @rig. Pet {1 1415. Defendant removed this second

lawsuit to this court on October 15, 2014. Notice of Removal [Dkt. #1].

Plaintiff has since filed his First Amended Petition [Dk10], and now moves to remand
the case to state court, asserting that his First Amended Petition sté¢elenrab claims and the
parties are not diverse. Mot. Remand [Dkt. #15]. Defendant opposes remand, assegtiisg ther
complete diversity betwedhe parties. Resp. [Dkt. #19]. Defendant moves this court to dismiss
Plaintiff's claims with prejudicen grounds ofes judicataarguing thaPlaintiff's claims either
were brought or could have been broughCavada ) or in the alternative, for faihe to state a

claimon which relief can be grantedef's Mot. Dism. [#12].
Il. ANALYSIS
A. Plaintiff's Motion to Remand

A federal court has subject matter jurisdiction over civil casassing under the
Constitution, laws, or treaties of the Unit8thtes’, or over civil cases in which the amount in

controversy exceeds $75,000, exclusive of interest and costs, and in which diversity of



citizenship exists between the parti€28 U.S.C. 88 1331, 1332Federal courts are courts of
limited jurisdiction and must have statutory or constitutional power to adjudicate a cba®.
Home Builders Asg, Inc. v. City of Madisgn143 F.3d 1006, 1010 (5th Cir. 1998). Absent
jurisdiction conferred by statute or the Constitutifaderal courtdack the power tadjudicate
claims and must dismiss an action if subject matter jurisdiction is ladkingee alsdtockman

v. Federal Election Comm'd38 F.3d 144, 151 (5th Cir. 1998).

In this case, Rintiff has namedwo defendantsBank of America, N.A., (BANA)and
BAC Home Loans Servicing LP. Defendant BANA has informed the court, howeveBARat
Home Loans Servicing LEid not havea legal existence separate from BANAthe time of
filing. SeeNotice of Removal [Dkt. #1] at n.1. Because BAC Home Lo&asvicing LP
merged into BANA on July 1, 2011, the sole defendant in this case for purposes of degermini
diversity jurisdiction is BANA. $ee Dillard Family Trust v. Chase Home FiNo. 3:12CV-
1740-L 2011 U.S. Dist. LEXIS 147869, *{N.D. Tex. Dec. 3, 2011) §ua sponteexaminng
diversity of citizenship for purposes of 28 U.S.C. § 1332 @det@rminingbank, successor by
merger to original mortage servicer, was the only defendant to consider for puwpdsessity

of the parties.)

At the time of renoval, on October 15, 2014, BANA represented that federal jurisdiction
was proper both on the basis of diversity jurisdiction and federal question jurisdictiane dfot
Removal [Dkt. #1] at 11-23. Plaintiff has since amended his original state court Petition and
correctlyasserts that, because his First Amended Petition, filed December 22, 2014 [Dkt. #10]
abandons all claims for relief based on federal statutes or law, there isisdobantinued
federal question jurisdiction. Mot. Remand [Dkt1l# at 4. SeeEnochs v. Lampasas County

641 F.3d 155, 161 {b Cir. 2011) quotingParker & Parsley Petroleum Co. v. Dresser Indus.



972 F.2d. 580, 585 (5th Cir. 1992) (“‘Our general rule is to dismiss state claims when thé feder

claims to which thewre pendent are dismissed.”)

Plaintiff's motion to remand fails to address BANA'’s other justification for removal,
diversity jurisdiction. See generallyMot. Remand [Dkt. #15]. Plaintiff's First Amended
Pdition, however, asserts that diversity jurisdiction is improper because
“each of the Defendants maintain offices in Texas, are registered with the TexemrSeat
State, did business in the state of Texas, and engaged in substantial busiigssvilcin this
District.” Am. Pet. [Dkt. #10] at . Moreover, it is always proper for the court to examine the
basis of its jurisdictiorsua sponte.Smithv. Bank of Am. CorpNo. 1450256, 2015 U.S. App.
LEXIS 4660, *89 (5th Cir. Mar. 20, 2015) (unpublished). Therefore, the undersigned will
consicer whether diversity jurisdiction remains in this case after Plaintiff's aments to the

pleadings.

As noted above, “each of the defendants” is BANA, a national b&akl2 U.S.C. § 21;
28 U.S.C. § 1348. For purposes of diversity jurisdiction, a maltioank “is a citizen of the State
in which its main office, as set forth in its articles of association, is locatétthovia Bank,
N.A. v. Schmidt546 U.S. 303, 307, 126 S. Ct. 941, 945 (2006); 28 U.S.C. § 1BA8IA’s
designated main office is inddh Carolina. Resp. Mot. Remand [Dkt. #19] at 4. Plaintiff is
domiciled in Texas. First Am. Pet. [Dkt. #10] at 3. Therefore, the partiesoarpletely

diverse. Wachovia Banks46 U.S. at 307.

The amount in controversy exceeds the jurisdictional threshold of $75,000. 28 U.S.C. 8
1332. The parties join issue over the right to foreclose on real property appté#$&8,203.00

in the Travis County Appraisal District Report. Notice of Removal [Dkt. #1] EXrCsuch



cases, the fair market value of the property is the proper measure of the ammnttoversy.

Nationstar Mortgage, L.L.C. v. Knp@51 F. App’x 844, 848 (5th Cir. 2009).

Because BANA properly alleged the existence of diversitisgiction at the time of
removal,seeNotice of Removal [Dkt. #1] &ff 743, and the record establishes that diversity
jurisdiction was not affected by the filing of the Plaintiff's First Amended Patdind still exists
over this case, the undersignBECOMMENDS that Plaintiff's Motion to Remand 15] be

DENIED.
B. Defendant’'s Motion to Dismiss:Res Judicata

Defendant moves to dismiss the case on grounds of res judicata. In support of this
motion, Defendant asks the court to take judicial notice ofipubcords fromCavada |,
specifically Plaintiff's Original Petition, the July 25, 2014 Order dismgdime claims with
prejudice, and the June 25, 2014 Final Judgment in the case. Mot. Dism. [Dkt. # 12] Exs. A, B,
C. These public records are propebjsats for judicial noticen general Fep. R.EviD. 201, and
judicial notice is proper in the context of a motion to disnissris v. Hearst Trust500 F.3d
454, 461 (th Cir. 207). While res judicata is ordinarily the subject of a motion for summary
judgment, in appropriate circumstances it can be determined at the motion to disgass she

proceedings.d. at 461, n.9.

Res judicata, or aim preclusion “bars the litigatia of claims that either have been
litigated or should have been raised in an earlier’sdiest Masters Educ. Servs. v. Singa8
F.3d 559, 571 (5th Cir. 2005) The test for claim preclusion has four elements: (1) the parties in
the subsequent action are identical to, or in privity with, the parties in the prior g2jdhg
judgment inthe prior case was rendereddgourt of competent jurisdiction; (3) there has been a

final judgment on the merits; and (4) the same claim or cause of actiomlgedvwn both suits.
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Duffie v. United State00 F.3d 362, 372 (5th Cir. 201@ee also Ellis v. Amex Life Ins. .Co
211 F.3d 935, 937 (5th Cir. 2000)When all four elements are present, claim preclusion
prohibits a litigant from assertinfgany claimor defense in the later action that was or could
have been raised in support of or in opposition to the cause of action assertedpiiorthe
action.” Duffie, 600 F.3d at 372 (citingnited States v. Shanbaud0 F.3d 305, 310 (5th Cir.

1994)).

In this c&e, he first prong is satisfied®laintiff and BANA (as successor by merger to
BAC Home Loan Servicing, L.Pwere the only parties in both suits. The second prong is also
met: The district court had diversity jurisdiction. The third prong is satisBedeH: the district
court entered an order dismissii®jaintiff's claims with prejudice, andPlaintiff neither
challenged the judgment nor tried to reopen the €&@@pareNguyen v. Bank of Am., N,A16
F. App’'x 332, 335 (5th Cir. March 8, 2013) (unpshkd) (discussing res judicata factors in

similar circumstances and finding claim preclusion).

Plaintiff contends the fourth issughe same claim or cause of actjors not involved in
Cavada landCavada Il. The Fifth Cirait has adopted thRestatemensg “transactional testo
determine claim similarityCavil v. Ocwen Loan Servicing LL.®lo. 312cv-324,2013 U.S.
Dist. LEXIS 4488, *79 (S.D. Tex. Jan. 11, 2018}iting Petro-Hunt, L.L.C. v. United States
365 F.3d 385, 395 (5th Cir. 2004)“The critical issue is whether the two actions under
consideration are based on #ame nucleus of operative facts.” Petro-Hunt, 365 F.3d at 396
(emphasis in original).The transactional test looks beyond whether the sefdeddclaims are
explicit replicas of the first or “styled in some more exotic fashioavil, 2013 U.S. Dist.
LEXIS 4488 at *9. The question is whether all of the claims are based on the samal mate

factual allegations.d. As the Fifth Circuit has framed it, [f‘a party @n only win the suit by



convincing the court that the prior judgment was in error, the second suit is 'baffedt

Masters 428 F.3d at 571.

In Cavada |,Plaintiff's claims revolved around the allegation that Defendant “lacked
standing or authority to enforce the terms of his mortgage befialses] not shown a proper
chain of title to the indebtednessCavada IReport and Recommendation of April 24, 2014 at 2.
In Cavada || Plaintiff's claims all revolve around a facially similallegation: the debt was
“wrongfully obtained and fraudulently procured and therefore it is unenforcéaBlavada Il,
First Am. Pet. [Dkt. #10] at  27Plaintiff's claimsfor fraud appeared in botGavada land
Cavada Il.CompareCavada |,Report and Recommendation of April 24, 2014 v@dwvada |
Amended Complaint, First Cause of Action (“Fraud, Deceit, and Concealment”) amcC&ifse
of Action (*Common Law Fraud”). fie additional claims asserted@avada llfor trespass to
try title, Texas statutory fraud, removal of cloud on title, unjust enrichment, anaratecy
judgment of cancellation of instrumentseek exactly the same relgbrevention of the
foreclosure—ltat was denied i€avada I. See Cavada Report and Recommendation of April
24, 2014 at 19 (“As noted above, Plaintiff concedes he is in default of his payment obligations on
his mortgage indebtedness. . . . Accordingly, the motion to dismiss shoutdrtedgas to the

Plaintiff's claims for injunctive relief.”).

Plaintiff is correct that‘judgment in one suit will not operate as res judicata to a
subsequensuit on the same question between the same parties where, in the interval, the facts
have changed, or new facts have occurred which attay the legal rights or relations of the
parties.” Marino v. State Farm Fire & Cas. Ins. Co/87 S.W.2d 948, 9490 (Tex. 1990).
Plaintiff asserts his ewife’s bankruptcy petition, filed during the pendencyGafvada I,is such

a“new fact” Resp. Mot. Dism. [Dkt. #16 12222. But Plaintiff fails to articulate how his



discovery of his ex-wife’s bankruptcy madly affects his claimgoriginally pending ircCavada

I, while the exwife’s bankruptcy petition was on filéhat the bank was not entitled to foreclose
on the homebased on Plaintiff's failure to make timely mortgage paymen#s personal
bankruptcy “extinguishesnly ‘the personal liability of the debtor’”” on a mortgag@ohnson v.
Home State Bankb01 U.S. 78, 83 (1991) (quoting 11 U.S. C. 8 524(a)(1)). “[A] creditor’s right
to foreclose on the mortgage survives or passes through the bankrufeicy.Thus, it is not
clear how the discharge of the-@ife’s personal liability affected Plaintiff's legal obligation to

either pay the mortgage or surrender the home for forecloSeid.

Aside from the discovery of his exife’s bankruptcy, the facts alleged in Plaintiff's First

Amended Petition are largely similar to those allegedamada |I. Compare:

e “ .. Plaintiff has attempted to modify his loan. Plaintiff states that BAC has
repeatedly asked for the same documedhispped his calls, failed to return calls
and refused to take payments, making it impossible for him to complete
payments.”Cavada ) Report and Recommendation of 4/24/14, at 2.

e “Plaintiff made several attempts to notify the defendants that he hadeaest in
the property. However, Defendants intentionally ignored him by refusing to talk
or listen to him. Each and every time Plaintiff attempted to contact Defendants
they told him they would not talk to him, they stated because he was not a party to

the note they would not speak with himCavada I| Amended Compl. [Dkt.
#10] at ¥ 13.

The issues of whether thBank wrongfully refused to recognizelaintiff's interest in the
property, owhetherthe Bank did not have proper ownership of the debtwihey attempted to
foreclose are not materially affected by the extinguishment of thdex Cavada’s personal

liability with regard to the mortgage paymengee Johnsorh01 U.S. at 83.

Moreover, Defendants correctly point out tratenif the bankruptcy filing oPlaintiff's
ex-wife (a nonparty to both suits)were a material fact, it would not be a “new fact” for

purposes ofCavada llbecausehe bankruptcy was filed during the tifBavada lwas pending.
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Thus, Plaintiff would have known or had reasonable opportunity to discover the bankruptcy
filing (a public filing affecting property in which he claimed an interest) welbteejudgment
was entered iCavada I. See Marino787 S.W.2d at 9480 (“new facts” may bar the

application of res judicata).

For all these reasons, the undersigned RECOMMENDS Defendant’s Motion to ®ismis

[Dkt. #12] be GRANTED on grounds of res judicata.
C. Defendant’s Motion to Dismiss:Failure to State a Claim

Additionally and in the alternative, Defendant mevo dismiss Plaintiff's First Amended
Petition for failure to state a claim on which relief can be granted. Msm.ODkt. # 12] at 9-
17. The undersigned agrees that Plaintiff's baomes Amended Petition is not sufficient to

support his claims faelief.
1. Fraud Based Claims Not Alleged With Particularity

Plaintiff's conclusoryallegation:*Defendants and Plaintiff’'s ewife conspired and acted
in concert to fraudulently divest Plaintsf rights and interests in the said property,” APet
[#10] at 1 19, is entirely insufficient to set out the “who, what, when, where, and how” mgcessa
to plead fraud with particularity under Federal Rule of Civil Procedure 9(#®lls v. United
States Bank Nat'l Ass'r§87 F. App’'x 158, 161 (5th Cir. Oct. 17, 2014) (per curiam) (citing
Carroll v. Fort James Corp 470 F.3d 1171, 1174 (5th Cir. 2006) The same heightened
pleading standard applies to plaintiff's misrepresentab@msed claims for “deceit and
concealment” and “common law fraud.” AiRet [#10] at First Cause of Action, Fifth Cause of

Action; FED. R.Civ. P. 9(b). Because Plaintiff has not alleged any specific factual allegations in
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support of these claims, the undersigned RECOMMENDS that Defendant’'s Motionmies®is

be GRANTED with respa to Plaintiff's First and Fifth Causes of Action.

2. Essential Elements of Trespass to Try Title and Remove Cloud Not Plead

An essential element of either a trespass to try title or a quiet title (removet@lbilel)
action is that the Plaintiff musestablish superior title to the Property.Turner v.
AmericaHomeKey, Inc514 F. App’x 513, 5165th Cir. 2013) (a plaintiff “must allege right,
title, or ownership in hiself or herself with sufficientertainty to enable the court to see he or
she has right of owneship that will warrant judicial interference”). Plaintifftmreallegation
that he received an interest in the property through a divorce proceeding does not dégnonstr
that Plaintiff has superior title to the mortgage holder in this-egsrticularly in light of the fact
that Plaintiff does not allege he has tendered the amount due on the Note or has the dbility t
so. See Platero v. Bank of America, NMa, 3:1:CV-3421-M,2012 U.S. Dist. LEXIS 86769

*4 (N.D. Tex. May 25, 2012).

“To prevail on a trespass to try title action, a plaintiff npuete title to the property by:
‘(1) proving a regular chain of conveyances from the sovereiges(ablishing superior title out
of a common source, (3) proving title by limitations, or 4dving title by prior possession
coupled with proof that possession was not abandon&ichardson v. Wells Fargo Bank, N.A.,
873 F. Supp. 2d 800, 816 (N.D. Tex. 2012) (citations omitted). Plaintiff has not alleged even one
of these elements in his First Amended Petition. His bald statementfbaas Prperty Code,
§ 22.001 allows thection of Trespass to Try Title to determine title to real propeAwm.
Compl. [Dkt. #10] at { 22 isothing more than one of tllee “labels and conclusions™ rejected

as insufficient to state a claim fshcroft v. Igbal 556 U.S. 662678,129 S. Ct. 1937, 1949
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(2009) (quotingBell Atlantic Corp. v. Twombly550 U.S. 544, 555127 S. Ct. 1955, 1966

(2007).

Similarly, in a quiet title suit (a suit to remove a cloud from title), the Plaintiff must show
the following: (1)an interest in specific property; (2) that title to the propertaffected by a
claim by the defendant; and (3) that the claim, haligh facially valid, is inalid or
unenforceableSgroe v. Well Fargo Bank, N,A941 F. Supp. 2d 731, 751 (E.D. Tex. 2013).
Though Plaintiff has plead that Defendant’s facially valid ¢sure claim is unenforceable,
Plaintiff fails to include any factual allegations as to why the deed is allegedbndfully
obtained and fraudulently procured.” Am. Compl. [Dkt. #10] at | 26. Plaintiff's conglusor
recitation of an element of the claim is insufficient to state a viable cause of alcfial, 556

U.S. at 678 Twombly 550 U.Sat 555.

Because Plaintiff has not plead supported thessential elements of his trespass to try
title or quiet title claimswith factual allegationsthe undersigned RECOMMENDS Defendant
Motion to Dismiss [Dkt. # 12] be GRANTED with respect to Plaintiffs Second and Hrourt

Causes of Action [Dkt. #10].
3. Reciting the Elements of Statutory Fraud is Insufficient To State A Claim

To state a claim for a vidian of Chapter 12 of the CPR@)Jaintiff must establish that
BANA made, presented, or usaddocument with: (1) knowledge that the document was a
fraudulent lien; (2) intent that theodument be given the same legal effect as a court record
evidencing a valid lien; and (3) intent ttause another person to suffmancial injury.
Vanderbilt Mortgage & Fin., Inc. v. Flore$92 F.3d 358, 3787 (5th Cir.2012). Plaintiff
makes no such factual allegations, instead simply reciting the elements opterCtiaclaim.

Am. Pet [Dkt. #10] at 11 224. ‘Threadbare recitals of the elements of a cause of action,
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supported by mere conclusory statements, do not sutbcgate a claim for which relief can be
granted.lgbal, 556 U.S. at 678 (citingwombly 550 U.S. at 555). Therefore, the undersigned
RECOMMENDS Defendant’s Motion to Dismiss [Dkt. # 12] be GRANTED with respect to

Plaintiff’'s Third Causeof Action [Dkt. #10].
4. Unjust Enrichment and Declaratory Judgment Are Unavailable Remedies

Unjust enrichment and declaratory judgment are both reme{idgnjust enrichrent is
not an independent causd action but rather characterizes the result of a failure to make
restitution of benefits eithenrongfully or passively received under circumstances which give
rise toan implied or quastontractualobligation to repay."Walker v. Cotter Props., Inc181
S.W.3d 895, 900 (TeXApp.—Dallas 2006, no pet.)Similarly, “a request for injunctive relief is
not considered an independent ‘cause of actibat’ rather a remedy sought to redress the
wrongs alleged in the underlying substantive cldinis. Crisis Assistance Ctr. v. Marzano
Lesnevich 878 F. Supp. 2d 662, 669 (E.D. La. 2012) (collecting numerous federal cases so

holding).

In this case, unjusenrichment is not an available remedy because the parties’
relationship $ not quascontractual or based on any implied obligatiah is based on the
written mortgage contract.Under Texas law, unjust enrichment “applies the principles of
restitutionwhere there is no actual contract.” Argyle Indep. Sch. Dist. v. WpH#34 S.W.3d 229,
247 (Tex. App—Fort Worth 2006, no pet.) (emphasis addedpreover, To recover under an
unjust enrichment theory, the benefits to the other party must be actually ungest the
principles of equity. Id. In this casethere is a contract between the parties eurtlde terms of
which considerable sums of money attegedlyowing from Plaintiff to Defendant, with no

allegation any of those sums have been tendefidtee are no grounds for application of the
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doctrine of unjust enrichment heréd. Therefore, the undersigned RECOMMENDS
Defendant’s Motion to Dismiss [Dkt. # 12] be GRANTED with respect to Plamixth Cause

of Action [Dkt. #10].

There are no grounds for the application of declaratory relief on these fabts, eit
Declaratory relief is a remedy amdt an independerdiaim, La. Crisis Assistance C{r878 F.
Supp. 2d at 66%nd the undersigned has recommended dismissal of all claims for relies in thi
matter, both on grounds of res judicata and because of failure to state aeychaabs for relief.
Consistent with these recommendations, the undersigned RECOMMENDS De'fehdiatitin
to Dismiss [Dkt. # 12] be GRANTED with respect to Plaintiff's Seventh Cabtigection [Dkt.

#10].
D. Leave to Amend Would be Futile

Generally, leave to amend should be freely grantegeb. R. Civ. P. 15(a). However,
license to amend is not endless, and leave to amend need not be granted where it woldd be f
Varela v. Gonzales/73 F.3d 704, 707 (5th Cir. 2014). héfe a plaintiff has alreadyeen given
the opportunity tamend without success, it is not an abuse of discretion tofdehgr leave to
amend. Herrmann Holdings Ltd. v. Lucent Techs.,.Ji802 F.3d 552, 5667 (5th Tex. 2002)
Additionally, where the legal posture of the case suggests no set of facts that codddom pl
support of the @ims—e.g, where all plaintiff'sclaims have been previously dismissed with
prejudice and are now barred by res judicaémendment igutile and need not be granted.
Price v. United States Bank, N.ANo. 3:14CV-3554-NBK, 2015 U.S. Dist. LEXIS 416708
(N.D. Tex. Mar. 2, 2015fadoped byPrice v. U.S. Bank, N.A., No. 3:1@V-3554-NBK, 2015
U.S. Dist. LEXIS 40084 (N.D. Tex., Mar. 30, 2015)). In this case, both conditions—apply

Plaintiff has amended his complaint without success, and his amended ataitvasred by res
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judicata. Tlerefore, the undersigned RECOMMENDS Plaintiff's Alternative MotionLieave

to Amend [Dkt. #10] be DENIED.
V. RECOMMENDATIONS

For the reasons outlined above, the undersigned makes the following recommendations to
the District Court. The recommendations outlined below correspond with the subheadings in

Section lll, above.

A. The undersigned RECOMMENDS that Plaintiff's Motion to Remand [#15] be

DENIED.

B. The undersigned RECOMMENDS Defendant’s Motion to Dismiss [Dkt. #12] be

GRANTED on gounds of res judicata.

C. Additionally and in the alternative, the undersigned RECOMMENDS
Defendant’s Motion to Dismiss [Dkt. #12] be GRANTED on grounds of failure to atataim

for which relief can be granted.

D. Finally, the undersigned RECOMMENDS akitiff's Alternative Motion for

Leave to Amend [Dkt. #10] be DENIED.
V. OBJECTIONS

The parties may file objections to this Report and Recommendation. A panty fili
objections must specifically identify those findings or recommendations to whiebiobg are
being made. The District Court need not consider frivolous, conclusive, or gehgetions.

See Battles v. United States Parole Comi®34 F.2d 419, 421 (5th Cir. 1987).

A party s failure to file written objections to the proposed findings and recommendations

contained in this Report within fourteen (14) days after the party is serviedawibpy of the
15



Report shall bar that party from de novo review by the District Court of the prbfiogengs

and recommendations in the Report and, except upon grounds of plain error, shall bar the party
from appellate review of unobjectéd proposed factual findings and legal conclusions accepted

by the District Court.See28 U.S.C. 8§ 636(b)(1)(C)Thomas v. Arn474 U.S. 140, 1583, 106

S. Ct. 466, 4724 (1985);,Douglass v. United Services Automobile Asg®F.3d 1415 (5th Cir.

1996)(en banc).

To the extent that a party has not been served by the Clerk with this Report &
Recommendation electronically, pursuant to the CM/ECF procedures Distrist, the Clerk is
ORDERED to mail such party a copy of this Report and Recommendation byedentiil,

return receipt requested.

SIGNEDJune 2, 2015

MARK LANE
UNITED ST, MAGISTRATE JUDGE
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