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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

BENEPLACE, INC,
Plaintiff,
V.

PITNEY BOWES, INC., MERCER
CONSULTING GROUP, IX., MERCER
(US) INC.; and MERCER HEALTH AND
BENEFITS ADMINISTRATION, LLC,
Defendang.

A-15-CV-0651Y -ML
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ORDER

Before the CourareDefendant Pitney Bowes In€Pitney Bowes”)s Motion to Compel
Plaintiff's Production of Documents and Responses to Interrogatories [Dkt. H&8iRPitney
BowesMotion to Compel”),Plaintiff Beneplace, Inc. Beneplac®’s Responses in Opposition
to Pitney Bowes’s Motion to Compel [Dkt. #40] (the “ResponsePitney Bowey, and
Defendant Pitney BowéReply to Plaintiff's Response in Opposition to Motion to Cohjpét.
#41] (the ‘Pitney BowesReply”). Also pending before the Court are Defendant Mercer Health
& Benefits Administration LLC (“Mercer”)’'s Motion to Compel Production@bcuments [Dkt.
#42] (the “Mercer Motion to Compel”), Beneplace’s Responses in Opposition toeRerc
Motion to Compel [Dkt. #47] (the “Response to Mercer”), and Defendant Mercer’'s Reply
Support of Its Motion to Compel Production [Dkt. #48] (the “Mercer Replyhese Motionsto
Compel and responsive briefitigve been referred tbhe undersigned by United States District
Judge,Lee Yeakel for resolution pursuant to 28 U.S.C. § 636(b)(1)(A), Federal Rule of Civil

Procedure 72, and Rule 1(c) of Appendix C of the Local Rules of the United States Distirt
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for the Western Disitt of Texas. After reviewing the pending motions, the relevant case law, as

well as the entire case file, the undersigned issues the foll@ymgon and Order.

l. BACKGROUND

This lawsuit concerns whether a Master Services Agreement (MSA) betweetiffPlain
Beneplace, Inc. (“Beneplace”) and Defendant, Pitney Bowes, Inc. (“PitnepdBpimposes a
duty on Pitney Bowes to take steps to preserve Beneplace’s right to ongoing wceipt

commissions generated during the term of the MSA. The clause at isqueéniedein full:

Beneplace and the Client anticipate that Beneplace will expend
substantial time and capital in the implementation of the Offering
Package and the delivery of the services described above. Because
such time and capital is likely to be exjuled by Beneplace before

it receives a reasonable return on its investment (through receiving
fees and/or commissions from the Providers on the sale of
programs, products, and services to the employees), the Client
agrees that, while the Client has the right to terminate this
Agreement at any time with ninety (90) days notice, the
commissions generated during the term of this Agreement will
remain as the property of Beneplace and cannot be assigned to a
new insurance agent/broker/service provider. Inetrent that the
Client terminates this Agreement with Beneplace but continues to
make the insurance benefits and other services and products that
are part of the Offering Package available to the employees, the
new insurance agent/broker will only be eligilior commissions

from the sales of product from the date of the contract forward and
no commissions from the Beneplace engagement will carry
forward. These commissions will continue to be the property of
Beneplace so long as any individual is continually insured by the
provider of goods and services originally managed by Beneplace.

Resp. to Pitney Bowes [Dkt. #40] Ex. A, MSA 8§2.4.

Not surprisingly, the parties disagree on the effect ofltnguage Defendants assettie clause
merely recites Beneplats understanding with the third party Providers who make up the

Offering Package. According to Defendants, Pitney Boweaw®isa party to the commission



agreements and other contractual arrangements between Beneplace and the thirdvidetg Pr
Therdore, Pitney Bowegan have no obligation with respect to the assignment ofntsgions
from those Providersand Pitney Bowes’ new relationship with Mercer is not an improper
interference with any agreements between the Providers and Bendpéaaplaceon the other
hand, contends the clause imposes & dut Pitney Bowes to “protect” Beneplace’s existing
commissions by not assigning any existing right to collect commissions to a nesv anal by
informing the relevant parties that any new broker iy efigible to collect commissions from
new sales, not from renewals of existing contra@sneplace contends Mercer induced Pitney

Bowes to ignore this duty in breach of Pitney Bowes’ pestiination contractual obligations.

All parties contend that, to the extent their reading of Section 2.4 is not supported by its
plain language, the contract should be considered ambiguous and extrinsic evidence should be
admissible to determine the meaning of the relevant provision. To that end, Pitney lizxsve
propounded discovery it describes as “relating to (1) Beneplace’s previous enforcement of
contracts that contain provisions which are identical to the one at issue icasi@isand (2)
documents relating to Beneplace’s damages from the alleged breamttra€ic’ Pitney Bowes
Mot. Compel at 2. Mercer’'s discovery requests run along the same lines, butraveenan
scope in that they are limited tthe insurance policies at issue,” identified by Beneplace as the
source of its alleged damages. Mercer Repll-2. Mercer seeksommunications and broker
agreements between Beneplace and MetLife and Liberty Mttaal well as documents
identifying commissions on the insurance policies at issue, and “documents supporting

Beneplace’s claims for damagedvercer Reply at 2.

! The parties informed the Court at the hearing that Beneplace produced theslgreleenentgbut not any
related communicationsifterthe Motions to Compekere filed.
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Both Defendants seek their attorneys’ fees and costs for bringing the MtiGasnpel.
In evaluating the Motions to Compel, the court is mindful Defendants have attetoptach
agreement (anddavein fact obtained agreement) from Beneplace regarding the scope of many of
these requests, but Beneplace refused to actually produce documents subjectaibietie p
agreement until aftethe Motions to Compel vere filed. At the hearing, the Court found

Beneplace is continuing to withhold additional responsive documents.

l. APPLICABLE LAW

Federal Rule of Civil Procedure 37(a) governs motions to compel discovery responses.
Rule 37(a)(3)(B) provides that a party seeking discovery may move for an ordpeltogn
production against another party when the latter has failed to produce docteqeetted under
Federal Rule of Civil Procedure 34 or to answer an interrogatory under FBdégabf Civil
Procedure 33.See FeD. R. Civ. P. 37(a)(3)(B)(iii}(iv). For purposes of Rule 37(a), “@vasive
or incomplete disclosure, answer, or response must be treated as a failaofosedanswer, or
respond.” FED. R. Civ. P. 37(a)(4). The party resisting discovery must show specifically how
each discovery request is not relevant or otherwigectionable See McLeod, Alexander, Powel

& Apffel, P.C. v. Quarles, 894 F.2d 1482, 1485 (5th Cir. 1990).

The scope of permissible discovery is governed by Federal Rule of Civildarec26,
which was amended, effective December 1, 2015. The amendments to Rule 26 govern in all
proceedings in civil cases thereafter commenced and, insofar as just ancapiecin all

proceedings then pending. As amended, Rule 26(&idfgs:

Unless otherwise limited by court ordénge scope of discovery is
as follows: Parties may obtain discovery regarding any
nonprivileged matter that is relevant to any party's claim or defense
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and proportional to the needs of the case, considering the
importance of the issues at stake in the action, the amount in
controversy, th@arties' relative access to relevant information, the
parties' resources, the importance of the discovery in resolving the
issues, and whether the burden or expense of the proposed
discovery outweighs its likely benefit. Information within this
scope of discovery need not be admissible in evidence to be
discoverable.

Fed. R. Civ. P. 26(b)(1).

Though this suit was filed January 26, 2015, before the amendments to Rule 26 went into
effect, the Court finds applying the scope of discovery set out in Rulg(P6ds amended to
the current dispute is both just and practical. In particular, the Court finds “redarants to
Rule 26 do not alter the burdens imposed on the party resisting discovery discussed above.”
McKinney/Pear| Rest., L.P. v. Metro. Life Ins. Co., No. 3:14cv-2498-B 2016 U.S. Dist. LEXIS
1999, *1112 (N.D. Tex. Jan. 8, 2016). Federal courts have always had the obligation to balance
proposed discovery against the needs of the case and the burden or expense of the proposed
discovery. See Crosby v. La. Health Serv. & Indem. Co., 647 F.3d 258, 264 (5th Cir. 2011). The
amendments to Rule 26 merely highlight this dubcKinney, 2016 U.S. Dist. LEXIS 1999 at

*11-12.

Il. PITNEY BOWES' MOTION TO COMPEL [DKT. #38]

A. Information Relating to Use and Enforcement of Section 2.4 in Other
Contractual Relationships

Pitney Bowes’ discovery requesfsr information relating to prior enforcement of
Section 2.4’s languagarereprinted here with Beneplasebbjections. The Magistrate Court’s
analysis and order regarding the objections and scope of production follows itehyealiter

each discovery request and response pair.



INTERROGATORY NO. 12: Identify all agreements that You
have with any other Beneplace client which contain language
identical to Section 2.4 of the MS#at have been terminated, and
state whether You are continuing to receive commissions under
those contracts, and if not, why not.

SPECIFIC OBJECTIONS: Beneplace specifically objects to
this interrogatory as harassing, overbroad, and unduly burdensome,
to the extent it seeks information that is not reasonably calculated
to lead to the discovery of admissible evidence. A list of other
clients with whom Beneplace has contracts with language identical
to Section 2.4 of the Master Services Agreement has nothing to do
with the three issues in this case: (i) the legal obligations imposed
by Section 2.4 of the Master Services Agreement, (i) whether
Pitney Bowes breached those legal obligations, and (iii) whether
the Mercer Defendants tortiously interfered wRitney Bowes’
legal obligations.

Beneplace further specifically objects to this interrogatory to the

extent it seeks trade secrets or other confidential research,
development, or commercial information within the meaning of

Rule 26(a)(1)(G).

RESPONSE: Subject to its general and specific objections,
Beneplace responds as follows:

Each written contract between Beneplace and one of its clients (of
which there are approximately 300) contains a provision with
language identical to Section 2.4 of the Mastegrvises
Agreement. Beneplace has never had a client or the client’'s new
insurance agent/broker/service provider dispute the validity or
enforceability of any of those provisions.

Discovery is ongoing. Beneplace reserves the right to amend or
supplement this response as provided by the Federal Rules of Civil
Procedure or the orders of this Court.

Beneplace’s objections as to harassmeslgvance,burden, and protection dfade
secretsaare OVERRULED. The questions are not harassing or irrelevant, as cofarseltney
Bowes was able to articulate a legitimate purpose for them at the hetoirdentify “identical”
contract clauses that were terminated, and to see whether Beneplaceitimety, rarely, or
neverbeen able to enforce tilsamerights to tail commissions it claims in this caggeneplace

has notarticulatedany significant burden frondentifying the tail commission status 8D0



contractdt has clearly already identifie@hd investigated to some degree. Beneplace’s concerns
about trade secretand confidential information are addressed by the agreed Protective Order in
this case. Finally, Beneplacdisavily-qualified discoveryesponsethat no client or new broker

has disputed the validity of the tail commission provisisat least partially nonresponsivehe
guestion as writteseeks to identify whether Beneplace hetually collected tail commissions

after termination of an MSA.

At the hearing, counsel identified at least one commission producing businesthdérom
Pitney Bowes MSA, fromwhom Beneplace had elected not torguwe tail commissions for
business reasons. If the tail commission clause is indeed ambiguodsntification of this
business and elaboration on the reasons for not pursuing tail commissionsare relevant to

the issuef how to interpret this clause through the parties’ course of dealing.

IT IS THEREFORE ORDERED that Pitney Bowes’ Motion to Compel[Dkt. #38] is
GRANTED with respect to Interrogatory No. 12. Beneplace shall supplement its rgonse
to Pitney Bowes’Interrogatory No. 12 to answer the question as written. The objections set

out herein are OVERRULED.

REQUEST FOR PRODUCTION NO. 13: Produce all Master
Service Agreements or other agreements that Beneplace has, or has
had within thepast five (5) years with other clients that contain a
provision identical to Section 2.4.

SPECIFIC OBJECTIONS: Beneplace specifically objects to
this request as harassing, overbroad, and unduly burdensome, to
the extent it seeks information that is neasonably calculated to
lead to the discovery of admissible evidence.

Beneplace further specifically objects to this request to the extent it
seeks trade secrets or other confidential research, development, or
commercial information within the meaning®tle 26(a)(1)(G).



RESPONSE: Based on its general and specific objections,
Beneplace does not agree to produce any documents or things
responsive to this request.

Discovery is ongoing. Beneplace reserves the right to amend or
supplement this response@svided by the Federal Rules of Civil
Procedure or the orders of this Court.

The same flaws outlined with respect to Interrogatory 12 are presergniepBce’s
burden and trade secret objections to Request for Production 13, and these objections are
OVERRULED. Beneplace’s relevance objection to Request for Production 13, however, has
merit. The Court finds the terms of 300 unrelated but “identical” Master Serviezhgnts
are not relevant to the issues in this case, particularly in light of Cédisr that Beneplace

supplement its response to Interrogatory 12.

It is therefore ORDERED that Pitney Bowes’ Motion to CompelDkt. #38] as to
Request for Production No. 13 is DENIED. Beneplace’s objection to Pitney Bowes’

Request for Production No. 13 is SUSTAIRD.

REQUEST FOR PRODUCTION NO. 14: If any MSA’s or
agreements that were produced in response to Request for
Production No. 13 have been terminated, then produce all
documents evidencing your attempted enforcement of the
provision that is identical to€estion 2.4, receipt of commissions
following the termination of such agreements, and communications
with clients allegedly subject to such provision regarding
Beneplace’s attempted enforcement of such provisions.

SPECIFIC OBJECTIONS: Beneplace specificallgbjects to this
request to the extent it seeks documents or things protected by the
attorneyelient privilege, workproduct doctrine, or any other
statutory or commoiaw privilege or protection. The scope of this
request covers both privileged documeams documents prepared

in anticipation of litigation.

Beneplace further specifically objects to this request as harassing,
overbroad, and unduly burdensome, to the extent it seeks



information that is not reasonably calculated to lead to the
discovery of admissible evidence.

Beneplace further specifically objects to this request to the extent it
seeks trade secrets or other confidential research, development, or
commercial information within the meaning of Rule 26(a)(1)(G).

RESPONSE: Based on its generahnd specific objections,
Beneplace does not agree to produce any documents or things
responsive to this request.

Discovery is ongoing. Beneplace reserves the right to amend or
supplement this response as provided by the Federal Rules of Civil
Procedure othe orders of this Court.

Beneplace’s objections to Request for Production No. 14 regarding harassment,
relevance, burden, and commercial information are OVERRULED. As noted abowsel for
Pitney Bowes was able to articulate a legitimate purposehi® information requested in
Request for Production No. 14 at the hearitg identify other tail commission clauses that
were terminated, and to see whether Beneplace has been able to enforce the sameaiights to t
commissions it claims in this case.er@place has not identified any significant burden from
producing communications regardin@ttempts to enforce the tail commission terms of
terminated contracts containing identical tail provision claugesticularly in light of
statements made on the oett at the hearing that such terminated contracts number only four to
six contracts.Finally, Beneplace’s concerns about trade secrets and confidential inforraedio

addressed by the agreed Protective Order in this case.

IT IS THEREFORE ORDERED that Pitney Bowes’ Motion to Compel [Dkt. #38]Jis
GRANTED with respect to Request for Production No. 14. Beneplace shallgpiement its
response to Pitney BowesRequest for Production No. 140 answer the question as written.

The objections set out herein are OVERRULED.



REQUEST FOR PRODUCTION NO. 15: Produce all
communications with third parties concerning other master service
agreements that contain a provision identical to Section 2.4 of the
MSA, which have been terminated, and under which you are still
receiving conmissions.

SPECIFIC OBJECTIONS: Beneplace specifically objects to
this request as harassing, overbroad, and unduly burdensome, to
the extent it seeks information that is not reasonably calculated to
lead to the discovery of admissible evidence.

Beneplae further specifically objects to this request to the extent it
seeks trade secrets or other confidential research, development, or
commercial information within the meaning of Rule 26(a)(1)(G).

RESPONSE: Based on its general and specific objections,
Benglace does not agree to produce any documents or things
responsive to this request.

Discovery is ongoing. Beneplace reserves the right to amend or
supplement this response as provided by the Federal Rules of Civil
Procedure or the orders of this Court.

Beneplace’s objections to Request for Production No. 15 regarding harassment,
overbreadth, relevance, burden, and commercial information are OVERRULED. A5 note
above, counsel for Pitney Bowes was able to artiewdaegitimate purpose for the information
requested in Request for Production No. 14 at the heatmgdentify other tail commission
clauses that were terminated, and to see whether Beneplace has been able to erdarme th
rights to tail commissiong claims in this case. As noted above, Beneplace has not identified
any significant burden from identifying communications regarding theadalmission status of
300 contracts it has clearly already identified and investigated to some deéinally,
Beneplace’s concerns about trade secrets and confidential informationdaessad by the

agreed Protective Order in this case.

IT IS THEREFORE ORDERED that Pitney Bowes’ Motion to Compel [Dkt. #38]is
GRANTED with respect to Request for Production No. 15. Benephkce shall supplement its
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response to Pitney Bowes’ Request for Production No. 15 to answer the questas written.

The objections set out herein are OVERRULED.

B. Information Relating to Damages

Pitney Bowes’ discovery requests famformation relating to Bneplace’s alleged

damages in this casee reprintederewith Beneplace’s objections.

INTERROGATORY NO. 3: For each third party identified in
Interrogatory No. 2 [list of vendors referenced in the MSA],
identify the compensation, including, but not limited to, fees,
commissions, or profisharing agreements, you received or are
continuing to receive in connection with your MSA with Pitney
Bowes.

SPECIFIC OBJECTIONS: Beneplace specifically objects to
this interrogatory as harassing, overbroad, and urauiyensome,

to the extent it seeks information that is not reasonably calculated
to lead to the discovery of admissible evidence. Merely by way of
example, information regarding the compensation Beneplace
receives from each vendor with whom Beneplace works in
connection with the Master Services Agreement has nothing to do
with the three issues in this case: (i) the legal obligations imposed
by Section 2.4 of the Master Services Agreement, (i) whether
Pitney Bowes breached those legal obligations, arndwether

the Mercer Defendants tortiously interfered with Pitney Bowes’
legal obligations.

Beneplace further specifically objects to this interrogatory to the
extent it seeks trade secrets or other confidential research,
development, or commercial infoation within the meaning of
Rule 26(a)(1)(G).

RESPONSE: Based on its general and specific objections,
Beneplace does not agree to provide information responsive to this
interrogatory.

Discovery is ongoing. Beneplace reserves the right to amend or
supplenent this response as provided by the Federal Rules of Civil
Procedure or the orders of this Court.

Beneplace’s objections of harassment and undue burden are overruled, as Beneplace has

made no showing of any undue burden or improper purpoBeneplaces objection to

11



overbreadth/relevance, however, samemerit. At the hearing, counsel for Beneplace clarified
that not all ofthe services packaged under the MSA at issue would be expected to genlerate t
commissions. On#@me discounted purchases (beample given at the hearing was a reduced
rate on a flat screen TV) and similar benefits would not, by their nature, teeaesaongoing

revenue stream and therefore would not be subject to the provisions of Section 2.4 of the MSA.

IT IS THEREFORE ORDER ED that Pitney Bowes’ Motion to Compel[Dkt. #38] is
GRANTED IN PART and DENIED IN PART with respect to Interrogatory No. 3.
Beneplace shall supplement its response to Pithey Bowdsterrogatory No. 3. to answer

the question agnodified:

INTERROGATORY NO. 3: For each third party identified in
Interrogatory No. 2 [list of vendors referenced in the MSA],
identify the compensation, including, but not limited ¢ogoing
postpurchase fees, commissions, or prekharing agreements,
you received or are continuing to receive in connection with your
MSA with Pitney Bowes.

Subject to this modification, the objections stated in Plaintiffs initial Response are
OVERRULED. To the extent Plaintiff wishes to invoke a privilege not to produce a
responsive document, Plaintiff must produce, contemporaneously with any sumgphental
document production, a privilege log outlining the basic elements of eachiyilege claimed

and the document or documents withheld based on that privilege.

REQUEST FOR PRODUCTION NO. 16: Produce all
communications with third parties to the MSA that contain
language that is identical to Section 2.4 of the MSA, and in which
you state whafsic] your understanding or contention of what
section 2.4 means.

SPECIFIC OBJECTIONS: Beneplace specifically objecto this
request to the extent it seeks documents or things protected by the
attorneyelient privilege, workproduct doctrine, or any other
statutory or commaoiaw privilege or protection. The scope of this

12



request covers both privileged documents amclichents prepared
in anticipation of litigation.

RESPONSE: Subject to its general and specific objections,
Beneplace responds as follows:

A narrowed scope of inspection and related activities will be
permitted as requested.

Discovery is ongoing. Benlgre reserves the right to amend or
supplement this response as provided by the Federal Rules of Civil
Procedure or the orders of this Court.

Mot. Compel [Dkt. #38], Ex. C and Ex. D.

Beneplace’'s objections to Request for Production No. 15 regarding rhardss
overbreadth, relevance, burden, and commercial information are OVERRULED. Ak note
above, counsel for Pitney Bowes was able to articulate a legitimate purpdle fioformation
requested in Request for Production No. 14 at the heafemeplace’sown prior statements
concerning the meaning of Section 2.4 to the third parties to the MSA that is thet shibfes
lawsuit. As noted above, Beneplace has not identified any significant burden fsdocipg
communications regarding its own statemeatgendors concerning the meaning of Section 2.4.
Finally, Beneplace’s concerns about trade secrets and confidential atiftmmnare addressed by

the agreed Protective Order in this case.

Plaintiff argues the request is overbroad to the extent it erassap third parties other
than the vendors included in the Offering Package attached to the MSA in this bas€ourt

agrees.

IT IS THEREFORE ORDERED that Pitney Bowes’ Motion to Compel [Dkt. #38]
is GRANTED IN PART and DENIED IN PART with respect to Request for Production
No. 16 Beneplace shall supplement its response to Pithey Bowes’ Request for Produrct

No 16to answer the question asnodified:
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REQUEST FOR PRODUCTION NO. 16: Produce all
communications withthird party vendors included in the
Offering Package related tothe MSA that contain language that
is identical to Section 2.4 of the MSA, and in which you state what
[sic] your understanding or contention of what section 2.4 means.

To the extent Plaintiff wishes to invoke a privilege not to produce aesponsive document,
Plaintiff must produce, contemporaneously with any supplemental document pduction, a
privilege log outlining the basic elements of each privilege claimed antie document or

documents withheld based on that privilege.

[I. MERCER'SMOTION TO COMPEL [DKT. #42]

Mercer’s requests for documents relating to Beneplace’s calculation of damages ar
reprinted here, with Beneplace’s objection$he terms “Insurance Policies” and “Insurance
Carriers” are not defined in the discovery responses provided as exhibits theithaaring the
parties defined these terms with reference to the insurance policies arah@esoarriers that
could be expected to produce ongoing commissions based on prior sales of insurance products b

Beneplace to Pitney Bowes employeasm the term of the MSA.

REQUEST FOR PRODUCTION 19: Documents identifying the
commissions you received relating to the Insurance Policies.

SPECIFIC OBJECTIONS: Beneplace specifically objects to
this request as overbroad and unduly burdensome, &xtéset this
request seekall documents that would identify the commissions
received relating to the Insurance Policies. Documents sufficient
to identify those commissions will be produced.

RESPONSE: Subject to its general and specific objections,
Benglace responds as follows: a narrowed scope of inspection
and related activities will be permitted as requested. Discovery is
ongoing. Beneplace reserves the right to amend or supplement this
response as provided by the Federal Rules of Civil Procexfure
the orders of this Court.

14



Beneplace’s objections to Mercer's Request for Production 19 are OVERRULE®. T
request is narrowly tailored to seek documents directly relevant to thdatan of damages in
this matter. Beneplace has not articulated angue burden from the collection of the data

underlying the commission summaries it has belatedly produced.

It is therefore ORDERED that Mercer’s Motion to Compel [Dkt. #42] is GRANTED
with respect to Request for Production No. 19. Plaintiff's objections are WYERRUL ED.

Plaintiff shall supplement the response to answer Request for ProductionoN19 as written.

REQUEST FOR PRODUCTION 24: All documents supporting
your claims for damages, as alleged in § 48 of the Complaint.

SPECIFIC OBJECTIONS: Beneplace specificallpbjects to

this request to the extent it seeks documents or things protected by
the attorneyclient privilege, workproduct doctrine, or any other
statutory or commaoiaw privilege or protection. The scope of this
request covers both privileged documeans documents prepared

in anticipation of litigation.

Beneplace further specifically objects to this request to the extent it
seeks documents or things that constitute trade secrets or other
confidential research, development, or commercial information
within the meaning of Rule 26(a)(1)(G).

Beneplace further specifically objects to this request as vague and
ambiguous, to the extent it does not reasonably identify the

documents or things sought. By way of example, it is unclear from

the request which documents “support[] Beneplace’s claim for

damages.”

RESPONSE: Subject to its general and specific objections,
Beneplace responds as follows: a narrowed scope of inspection
and related activities will be permitted as requested. Discovery is
ongoing. Beneplace reserves the right to amend or supplement this
response as provided by the Federal Rules of Civil Procedure or
the orders of this Court.

Beneplace’s trade secret objection is overruled in light of the agreed Ret®ctler in this

case. Beneplaceimgueness argument is easily cured: While Beneplace cannot be required to
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marshal its trial evidence before such evidence is gathered, Beneplace wibbeted to
support its damages claim with some sort of documentation (other than a commission
“summay”) at trial. The Federal Rules require timely supplementation of discogsppnses.
Therefore, IT IS ORDERED that Defendants’ Motion to Compel [Dkt. #42] is
GRANTED IN PART with respect to Request for Production No. 24. Beneplace must
timely supplement its reponse to Request for Production 24 with any material it intends to
produce at trial in support of its damages claims; failure to do so mapreclude Beneplace

from offering such evidence at trial.

To the extent Plaintiff wishes to invoke a privilege not to produce a respong
document, Plaintiff must produce, contemporaneously with any supplementadocument
production, a privilege log outlining the basic elements of each privilegeasimed and the

document or documents withheld based on that privilege.

Mercer’s requests for documents relating to Beneplace’s communications evithirtth
party Providers are reprinted here, with Beneplace’s objections.
REQUEST FOR PRODUCTION 12: All documents concerning

your ability to collect commissions for the Insurance Policies in
which you are no longer the broker of record.

SPECIFIC OBJECTIONS: Beneplace specifically objects to
this request to the extent it seeks documents or things protected by
the attorneyclient privilege, workproduct doctrine, or any other
statubry or commoraw privilege or protection. The scope of this
request covers both privileged documents and documents prepared
in anticipation of litigation.

Beneplace further specifically objects to this request to the extent it
seeks documents or thingsat constitute trade secrets or other
confidential research, development, or commercial information
within the meaning of Rule 26(a)(1)(G).
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Beneplace further specifically objects to this request as vague and
ambiguous, to the extent it does not reasonabtgntify the
documents or things sought. By way of example, it is unclear from
the request which documents “concern[] [Beneplace’s] ability to
collect commissions for the Insurance Policies in which
[Beneplace is] no longer the broker of record.”

RESPONSE: Subject to its general and specific objections,
Beneplace responds as follows: a narrowed scope of inspection
and related activities will be permitted as requested. Discovery is
ongoing. Beneplace reserves the right to amend or supplement this
respmse as provided by the Federal Rules of Civil Procedure or
the orders of this Court.

Beneplace’s objections to Request for Production No. 12 regarding trade seetqrot
and vagueness OVERRULED. As noted above, there is a Protective Order in ¢hsndas
defense counselas able to articulate a legitimate purpose for the information requested in
Request for Production No2ht the hearing-Beneplace’s own prior statements concernisg

ability to collect tail commissions

Therefore, IT IS ORDERED that Mercer's Motion to Compel [Dkt. #42] is
GRANTED with respect to Request for Production 12. Plaintiff shallsupplement the
response to Request for Production No. 12 to answer the question as writtenlaiRtiff’'s

objections are overruled.

To the extent Plaintiff wishes to invoke a privilege not to produce a responsive
document, Plaintiff must produce, contemporaneously with any supplementadocument
production, a privilege log outlining the basic elements of each privilegeasimed and the

document or documentswithheld based on that privilege.

REQUEST FOR PRODUCTION 17: Documents identifying all
of the Insurance Carriers.

SPECIFIC OBJECTIONS: Beneplace specifically objects to
this request as overbroad and unduly burdensome, to the extent this
request seeksll documents that would identify the Insurance

17



Carriers. Documents sufficient to identify the Insurance Carriers
will be produced.

RESPONSE: Subject to its general and specific objections,
Beneplace responds as follows: a narrowed scope of inspection
ard related activities will be permitted as requested. Discovery is
ongoing. Beneplace reserves the right to amend or supplement this
response as provided by the Federal Rules of Civil Procedure or
the orders of this Court.

The parties seem to agree adhe proper scope of Request for Production 17, but it is
not clear from the record and argument at the hearing whether Plain@€tuadly produced the

requested documents sufficient to identify the Insurance Carriers.

Therefore, IT IS ORDERED that Mercer's Motion to Compel [Dkt. #42] is
GRANTED with respect to Request for Production 17, and Plaintiff iSORDERED to
supplement this production if necessary.

REQUEST FOR PRODUCTION 20: All communications

between you and the Insurance Carriers relating to thealmsa
Policies.

SPECIFIC OBJECTIONS: Beneplace specifically objects to
this request as overbroad and unduly burdensome, to the extent it
seeks documents or things not reasonably calculated to lead to the
discovery of admissible evidence.

RESPONSE: Subgct to its general and specific objections,
Beneplace responds as follows: a narrowed scope of inspection
and related activities will be permitted as requested. Discovery is
ongoing. Beneplace reserves the right to amend or supplement this
response asrpvided by the Federal Rules of Civil Procedure or
the orders of this Court.

Beneplace’s objections as to burden and overbreadth are OVERRULED. Beneplace has
not articulated any specific burden associated with collecting and produsirgyvn prior

statenents concerning its ability to collect tail commissions from the insurance camckrded
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in the Offering Package attached to the Master Services Agreement in this casstatenoénts

bear directly on the meaning of the tail commission clause, if the clause is da®mimgdous.

Therefore, IT IS ORDERED that Mercer's Motion to Compel [Dkt. #42] is
GRANTED with respect to Request for Production No. 20. Beneplace must supplement its
production to answer Request for Production No. 20 as written.

REQUEST FOR PRODUCTION 21: All communications

between you and any person relating to commissions you received
from or for the hsurance Policies.

SPECIFIC OBJECTIONS: Beneplace specifically objects to this
request to the extent it seeks documents or things protected by the
attorneyelient privilege, workproduct doctrine, or any other
statutory or commotaw privilege or protectin. The scope of this
request covers both privileged documents and documents prepared
in anticipation of litigation.

Beneplace further objects to this request as overbroad and unduly
burdensome, to the extent it seeks documents or things not
reasonably daulated to lead to the discovery of admissible
evidence.

RESPONSE: Subject to its general and specific objections,
Beneplace responds as follows: a narrowed scope of inspection and
related activities will be permitted as requested. Discovery is
ongoing. Beneplace reserves the right to amend or supplement this
response as provided by the Federal Rules of Civil Procedure or the
orders of this Court.

Beneplace’s objections as to burden and overbreadth are OVERRULED. As noted
above, Beneplace has not articulated any specific burden associated watttirgplland
producing conmmunications concerning its ability to collect tail commissions fromsineirte
carriers included in the Offering Package attached to the Master Serviesvgt in this case.

This group of communications is directly relevant to the issues of ambiguous ternnucioors

raised by both parties.
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Therefore, IT IS ORDERED that Mercer's Motion to Compel [Dkt. #42] is
GRANTED with respect to Request for Production No. 21. Beneplace musigplement its

production to answer Request for Production No. 21 as written.

To the extent Plaintiff wishes to invoke a privilege not to produce a respong
document, Plaintiff must produce, contemporaneously with any supplementadocument
production, a privilege log outlining the basic elements of each privilege claimed and the

document or documents withheld based on that privilege.

V. ATTORNEY 'S FEES

While some of @fendantsdiscovery equirestailoring, the Court finds Defendants and
Beneplace have engaged in extensive negotiation over the scope of discoveryepiddBdms
failed to poduce significant categories of documentssendocumentst concedes are levant
to the issues in suit. In particular, Beneplace acknowledges the existemzeafmore vendors
under theMSA who woutl be subject to the tail commission provision$ fsam whom tail
commissions are not being pursued for business rea&eseplace has not taken any steps to
identify such vendors to DefendanBenepace has agreed, but failed, to provide documentation
of its commissions fronMetLife and Liberty Mutualother thar'summary documents with no
supporting data) Beneplace hagelayed production of its agreemeniish MetLife and Liberty
Mutual until after motions to compel were filed. For these reasons, the Guistréasonable
attorneys’fees and costsjn an amount to be agreed by the parties or determined through
submission of competent evidence and briefing, shouldMaedad ¢ both defendants for the

preparation and arguing of the respective Motions to Compel.
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V. CONCLUSION

IT IS ORDERED thatDefendant Pitney Bowes Inc.’s Motion to Compel Plaintiff's
Production of Documents and Respongemterrogatories [Dkt. #38Js GRANTED IN PART

and DENIED IN PART as set out in detail above.

IT IS FURTHER ORDERED that Beneplace shall pay tlesoeable attorneysees and
costs incurred by Pitney Bowes in preparation of its Motion to Compel, relatdohdyriand
hearing preparation and attemtte this amount to be agreed by the parties or determined by

further briefing and evidence as necessary.

IT IS FURTHER ORDERED that Defendant Mercer Health & Benefitsnfistration
LLC’s Motion to Compel Production of Documents [Dkt. # 42] is GRANTEDPART AND

DENIED IN PART as set out in detail above.

IT IS FURTHER ORDERED that Beneplace shall pay tlesoeable attorneysees and
costs incurred bylercerin preparation of its Motion to Compel, related briefing, &edring
preparation and atteadce this amount to be agreed by the parties or determined by further

briefing and evidence as necessary.

IT IS FURTHER ORDERED that Plaintiff Beneplace, Inc., shall supplement its
production in compliance with this Order on or befrarch 28, 2016 To the extent Beneplace
asserts any privilege as the reason for withhglditherwise relevant documents, Beneplace

shall produce a privilege log on the same date as its supplemental production.

SIGNEDMarch 7, 2016

MARK LAN

UNITED ES MAGISTRATE JUDGE
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