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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS,
AUSTIN DIVISION

ETHEL LOU WEST
PLAINITIFF, CIVIL ACTION NO. 1:15-CV-219SS

V.

LEW STERRETT JUSTICEENTER

OF DALLAS COUNTY
DEFENDANTS

w W W W W W W W

ORDER ON REQUEST TO PROCEED IN FORMA PAUPERIS
AND MOTION TO APPOINT COUNSEL AND
REPORT AND RECOMMENDATION ON THE MERITSOF THE CLAIMS

TO: THE HONORABLE SAM SPARKS
UNITED STATES DISTRCT JUDGE

The Magistrate Court submits this Report and Recommendtdidhe United States
District Court pursuant to 28 U.S.C. 8636(b) and Rule 1 of Appendix C of the Local Court Rules
of the United States District Court for the Western District of Texas, LooésRfor the
Assignment of Duties to United States Magisttatdges.

Before the Court is Plaintiff's Complaint [#1], Motion to Proceed in Forma Psug2],
and Motion to Appoint Counsel [#3 Because Plaintiff is requesting permission to proceed in
forma pauperis, the merits of her claims are subject to iméidaew pursuant to 28 U.S.C. 8§
1915(e).

. REQUEST TO PROCEED IN FORMA PAUPERIS

The undersigned has reviewed Plaintiff's financial affidavit and detedmsie is
indigent and should be granted leave to proceed in forma pauperis. It is therefore EIRDER
that Plaintiff is GRANTED in forma pauperis status and that her complaint be fitaduv

payment of fees or costs or giving security therefor pursuant to 28 U.S.C. § 1915(a). This

1

Dockets.Justia.com


http://dockets.justia.com/docket/texas/txwdce/1:2015cv00219/740528/
http://docs.justia.com/cases/federal/district-courts/texas/txwdce/1:2015cv00219/740528/6/
http://dockets.justia.com/

indigent status is granted subject to a later determination the action may be digfikeed
allegation of poverty is untrue or the action is found frivolous or malicious pursuant to 28 U.S.C
8§ 1915(e). Plaintiff is further advised, although she has been granted leave to proceed in for
pauperis, a Court may, in its discretion, impose costs of court at the conclusialafvBuit, as

in other casesSee Moore v. McDonal@0 F.3d 616, 621 (5th Cir. 1994).

As stated below, the undersigned has made a 8§ 1915(e) review of the claims made in this
complaint and is recommending dismissal of Plaintiff's claims. Therefa®jce upon
Defendants should be withheld pending the District Court’s review of the reconmdations
made in this report. If the District Court declines to adopt the recommendationsethier s
should be issued at that time upon Defendant.

[I.REVIEW OF THE MERITSOF THE CLAIMS
A. Factual Allegations

Plaintiff, Ethell Lou West, contends Lev&terrett Justice Center of Dallas “lies to family
members about inmates,” and specifically, that “they lied to me and told meathas dvas a
trouble maker and he wasn’'t.” Compl. [#1] at 1. The remainder of her complains édltged
deficiencies inthe conditions of James Westtonfinement, including racially motivated
mistreatment by unnamed guards, substandard hygiene products and commiskagndtac
lack of seatbelts on a prison van and air conditioning in a prison laundry lshop.

In suppat of her claim, Plaintiff attaches several documents that may relate to the

reasons behind James West's confinement, but that make no mention of the conditions of his

! Plaintiff styles this complaint “Ethel Lou West + James Jr. West v. Swrett Justice Center of Dallas
County.” Compl. [#1].Only Ethel West has signed the complaint, and as she is not an attomegnabt
represent James West in this acti@onzales v. Wyatil57 F.3d 1016, 1021 (5th Cir. Tex. 1998ames West has
not filed or joined Plaintiff's complaint and is therefore not a party to thisracld. (a pleading signed by a
nonlawyer on his own behalf and bahalf of another is effectivenly as to the signer.)
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confinement or the communications between Plaintiff and the Lew Staustite Center during
Mr. West’s confinement. Specifically, Plaintiff attaches: g1june 2013 communication from
the Dallas County Public Defender’s Office to James West concerning a cowotelepentered
in Cause No. 048430,In re Interest of Wesh child support action concerning a child James
West had with Shanet Lashay ClarR) & letter of complaint from James West addressed to the
Texas Bar Judicial Board complaining about the procedure and outcome of the child support
action regarding his child with Shanet Lashay Clark and requesting removalofsvaffenses
from his criminal history record,3) a letter from James West to his “Power Attorney”
explaining the personal issues behind his child support dispute with Shanet LaskagrCl44
various court documents from the child support hearing concerning the child of \d&seand
Shanet Lashay Clark, including an Order Enforcing Child Support and Medical Support
Obligation?

Plaintiff has been specifically informed of the need to redach personally identifying
data as names of minor children, social security numbers of any individual, tbetfullate of
any individual, and financial account numbers pertaining to any individual. 8deésQletter of
March 17, 2015 [#5] at 2. Bause the attachments to Plaintiffs Complaint [#1] contain
voluminous amounts of the very type of personally identifiable sensitive dataifPlzas been
instructed to redact or refrain from filing, it is ORDERED that the Court Clerk ssdrict
electonic access to this document. Plaintiff is specifically and personalyEBRED to refrain

from filing any further unredacted personal data of-parties, including names of minor

2 Additionally, Plaintiff has attached documents to her complaint thataapp be completely unrelatéa any
claims against the Lew Sterrett Jusi@enter, including(1l) documents concerning a prior lawsuit against The Hills
Apartments, Civil Action No. 4:1€V-630-0, which was dismissed without prejudice for failure to proseount
September 3, 2014yd (2) the citation and original petition in a child support action concerning thehifdoen of
Ethel Ferrell (Plaintiff's maiden name), and James West, her cirusbtind Plaintiff has not explained how these
attachments relate to her complaint agaihe Lew Sterrett Justice Centaor is their connection apparent to the
undersigned. After review of these materials, the undersignedhe aipinion they have no bearing on any claim
asserted in the Complaint and do not impact the analysis of Plaintiff'ssclaimelief.
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children, the full social security numbers of any individual, the full birth date yofralvidual,
complete financial account numbers pertaining to any individual, and persatextitfiable
health information of any individual.

B. Standard of Review

A district court “shall dismiss” a case brought in forma pauperis at amyitithe court
determines the actionij(is frivolous or malicious; (ii) fails to state a claim on which relief may
be granted; or (iii) seeks monetary relief against a defendant who is immuomedch relief.”

28 U.S.C. 8§ 1915(e)(2)A complaint maybe dismissed as frivolous if it lacks an arguable basis
in factor law. Ancar v. Sara Plasma, Inc964 F.2d 465, 468 {5 Cir 1992) (citingDenton v.
Hernandez504 U.S. 25, 32, 112 S. Ct. 1728, 1733 (998 claim lacks an arguable basis in
law if it is based on an indisputably meritless legal thedigwsome v. E.E.O.C301 F.3d 227,
231 (5th Cir.), cert. denied, 123 S. Ct. 660 (200iglar v. Hightower112 F.3d 191, 193 (5th
Cir. 1997). A claim lacks an arguable basis in fact ifeihcompasseslaims which describe
“fantastic or delusionalscenarios, or whichrise to the level of the irrational or the wholly
incredible” Denton,504 U.S.at 33, 112 S. Ct. at 1738ee also Neitzke v. Williagné90 U.S.
319, 32728,109 S. Ct1827,1831 (198). A complaint fails to state a claim upon which relief
may be granted when it fails to pleaehough facts to state a claim to relief that is plausible on

its face” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 127 S. Ct. 1955, 1974 (2007).

The court must also initially examine the basis for federal subject matter jurisdi&tio
party seeking to invoke the jurisdiction of a federal court must prove jurisdictiqmoper.
Boudreau v. United State$3 F.3d 81, 82 (5th Cir. 1995)Article Il of the United States
Constitution limits the jurisdiction of federal courts to actual cases andouergies. One

essential element of the “casecontroversy requirement” is that the plaintiff must establish she



has standing to sudReters v. St. Joseph Servs. Cpg15 U.S. Dist. LEXIS 16451, *12 (citing

Clapper v. Amnesty Int'l USA U.S. , 133 S. Ct. 113846 (2013). Federal courts

lack the authority’ to decide questions that cannot affect the rights of litigants in the case before
them!” Alexander v. Frank777 F. Supp. 516, 523 (N.D. Tex 1991) (citiNgrth Carolina v.

Rice 404 U.S. 244, 246, 92 S. Ct. 402, 404 (1971)).

Article 1l of the United States Constitutidmrther requires that a suit be dismissed
unless it concerrntsa real and substantial controversy adimgt of specific relief. . ..” Aetna Life
Ins. Co. v. Haworth300 U.S. 227, 24@1, 57 S. Ct. 461, 46d.937). The Atrticle IlI*case or
controversy’requirement is not met if Plaintiff's alleged injuries canmetrédessed through
specificcourt ation of a conclusive characteMantage Trailers, Inc. v. Beall Corps67 F.3d
745, 748 (5th Cir. 2009) (citingetng 300 U.S. at 24@1, 57 S. Ct. at 464Yhe party invoking
federal jurisdictiorhas the burdenf showing an actual injury redressable by the Cokrank,

777 F. Supp. at 523.

C. Discussion

Plaintiff lacks standing to assert the rights of James West, who is notyatgarts
litigation and therefore has not properly invoked the jurisdiction of this Célekandey 777 F.
Supp. at 523.The only claim Plaintiff has asserted on her own behalf is that staff at LengtSte
Justice Center told her Mr. West was a “trouble maker” when she believes he w&onuyl.
[#1] at 1. She has not amiated how such a statement, even if false, caused her any injury that
would be redressable by this couxtantage Trailers567 F.3d at 748. Because Plaintiff has not
stated a claimaffecting her rights that could be redressed by this Court, the undersigned

RECOMMENDS that heramplaint be dismissed for lack of jurisdiction.



Additionally and in the alternative, the undersigned notes that Plaintiff eamspbf the
Lew Sterrett Justice Centef Dallas County. The capacity of an entity, such as a county jail, to
sue or to be sued isdletermined by the law of the state in which the district court is”held.
Darby v. Pasadena Police Dep939 F2d 311, 31314 (5th Cir. 199} (citing FED. R. Civ. P.
17(b)). For a plaintiff to su@ county jail, that department must enjoy a separate legal existence.
Darby, 939 F.2d at 313. Unless the political entity that created the department has taken
“explicit steps to grant the servieagency with jural authority,the department lacks the
capacity to sue or to be suedd. Federal courts in Texas have uniformly held that entities
without a separate jural Bstence are not subject to swiind specifically that the Lew Sterrett
Justice Center is not a jural entity subject to s@bnzales v. Lew Sterrett Dallas County Jail
No. 3:08CV-1510-D, 2008 U.S. Dist. LEXIS 92597, *1 (N.D. Tex. Nov. 13, 2008)¢e also
Gonzales v. Lew Sterrett Dallas County Jsib. 3:08CV-1510-D(BH), 2008 U.S. Dist. LEXIS
124915, *45 (N.D. Tex. Oct. 21, 2008) (collecting casésBecause the Lew Sterrett Justice
Center is not an entity capable of being sued,utidersignedalternativelyRECOMMENDS

Plaintiff's claims be dismissed for failure t@& a claim on which relief can be granted.

% See alsoe.qg., Dale v. Officer Bridge®No. 3:96CV-3088AH, 1997 U.S. Dist. LEXIS 21084, at *1 n.1 (N.D.
Tex. Dec. 22, 1997) (holding that Dallas County Jail is not jural entitjesuto suit), affd154 F.3d 416 (5th Cir.
1998); Westbrook v. Dallas Countilo. 396-CV-2039BD, 1999 U.S. Dist. LEXIS 9375, 1999 WL 354231, at *2
(N.D. Tex. June 2, 1999) (holding tHahe Lew Sterrett Justice Center is not a jural entity amenable 'th suit

* Typically, the Court should accord plaintiffs who name 4umal entities as defendants an opportunity to
amend to name a defendant with the capacity to be sued before dismissal of ptentdParker v. Fort Worth
Police Dep’t 980 F.2d 1023, 1026 (5th Cir. 139 In this case, however, such amendment would be futile because,
even if Plaintiff were to identify a defendant with the capacity to be $laahtiff has not stated a redressable claim
on her own behalf, and she lacks standing to assert claims dogctra conditions of neparty, James West's
confinement.Crook v. GalavizER-14-CV-193-KC, 2015 U.S. Dist. LEXIS 13998 (W.D. Tex. Feb. 5, 2015) (citing
Cnty. Court of Ulster Cnty., N.Y. v. Allefd2 U.S. 140, 1585, 99 S. Ct. 2213, 2223 (1979) (“Arpahas standing
... only insofar as [the challenged practice] has an adverse impact on higlotairi).

Even if the Court granted leave toptead to identify a proper defendamtd add James West as a proper party,
there is no indication on the face of the Complaint or its attachments thatldims asserted regarding the
conditions of James West’s confinement are redressable by this &oiirgppears he is no longer being heltha
Lew Sterrett Justice CenteiSeeCompl. [#1] at attachment July 1, 2014 Letter of J. West to Texas Baraludici
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The undersigned notes that Plaintiff Ethel Lou West has multiple claims pereforg b
this Court, each of which the undersigned has recommended be dismissed for lack of
jurisdiction, failure to state a cognidabclaim for relief, and/or frivolousness. Ms. West has
previously had multiple claims dismissed before the Northern District of Texsye she is
currently domiciled, for failure to prosecute and as frivolous. Under these ciecw®s, the
undersignd specifically warns Ms. West thatrections may b@meappropriate when a pro se
litigant develops &istory d submitting multiple frivolousclaims.Fep. R. Civ. P. 11;Mendoza

v. Lynaugh 989 F.2d 191, 195-97 (5th Cir. 1993).

Based on Ms. West's current conduct in the Western District and her pastolitigat
conduct in the Northern District of Texas, the Court warns Ms. West that ibsltiawes to file
meritless, vague, and impossible claims, the Court may impose sanctithes firture. Such
sanctions may include a broad injunction, barring her from filing any futurenacin the
WesternDistrict of Texas without leave of coubee Filipas v. Lemon835F.2d 1145, 1146
(6th Cir. 1987) (order requiring leave of court befglaintiffs file any furthercomplaints is

proper method fohandling complaints of prolific litigators).
1. RECOMMENDATION

The Magistrate Court hereby GRANTS Plaintiff’'s Application to Proceed~dmma

Pauperis.

Because voluminous attachments to Plaintiff's Complaint [#1] contain persotzal da
identifiers of nonparties, IT IS ORDERED that the Clerk of this Court shattict electronic

access to this document.

Board (“To Whom It May Concern”) (“I sat in jail two times once in A@i2013 ... .; and in jail July 17, 2013 . .
). Claims forinjunctive relief regarding the conditions of confinement are mootedl ff;ysoner’s releaseRocky
v. King 900 F.2d 864, 867 (5th Cir. 199@jillespie v. Crawford858 F.2d 1101, 1102 (5th Cir. 1988)
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Plaintiff is specifically and personally ORDERED tefrain from filing any further
unredacted personal data of Awmarties, including names of minor children, the full social
security numbers of any individual, the full birth date of any individual, compiesacial
account numbers pertaining to any individual, and personally identifiable health atifmmnof

any individual.

The undersighedRECOMMENDS the District Court dismiss Plaintiff's cause of action
pursuant to 28 U.S.C. § 1915(e)(2)(B) and FURTHER RECOMMENDS that the DGtrct

DENY all othe pending motions and requests for relief.

V. WARNING

The parties may file objections to this Report and Recommendation. A panty fili
objections must specifically identify those findings or recommendations to whiebtioljs are
being made. The District Court need not consider frivolous, conclusive, or gehgetions.

See Battles v. United States Parole Comi®34 F.2d 419, 421 (5th Cir. 1987).

A party's failure to file written objections to the proposed findings and recadatiens
contained in this Report within fourteen (14) days after the party is serviedawidbpy of the
Report shall bar that party from de novo review by the District Court of the pbfiogengs
and recommendations in the Report and, except upon grounds of plain lelobas the party
from appellate review of unobjectéd proposed factual findings and legal conclusions accepted
by the District Court.See28 U.S.C. 8§ 636(b)(1)(C)Thomas v. Arn474 U.S. 140, 1583, 106
S. Ct. 466, 4724 (1985);,Douglass v. Unite@ervices Automobile Ass'A9 F.3d 1415 (5th Cir.

1996)(en banc).



To the extent that a party has not been served by the Clerk with this Report &
Recommendation electronically, pursuant to the CM/ECF procedures of thistDike Clerk is
ORDERED to mdisuch party a copy of this Report and Recommendation by certified mail,

return receipt requested.

SIGNED on April 4, 2015.

MARK LAN
UNITED S S MAGISTRATE JUDGE



