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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

PATRICIA ALLEN,
Plaintiff,
V.

WASHINGTON MUTUAL BANK,
SELECT PORTFOLIO SERICING, INC.,
LONG BEACH SECURITIESE CORP.,
DEUTSCHE BANK NATIONAL TRUST
COMPANY AS TRUSTEE BR LONG
BEACH MORTGAGE LAON TRUST
20069, AND DOES #X,
Defendants

A-15-CV-0411LY-ML
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REPORT AND RECOMMENDATION
OF THE UNITED STATESMAGISTRATE JUDGE

Before the Courtaire Defendants Washington Mutual Bank (“WaNuSelect Portfolio
Servicing, Inc. (“SPS”), Long Beach Securities Corp. (“Long Beach”y, Beutsche Bank
National Trust Company as Trustee for Long Beach Mortgage Loan Trust9200&utsche
Bank”) (collectively, “Defendants”)’ Notice of Removal [Dkt. #1], filed May 15, 201hd a
Motion to Dismiss [Dkt. #6], filed June 12, 2015. Plaintiff Patricia Allen has not cedtest
removal,and the time to do so on any grounds other than lack of subject matter jurisdiction has
expired. 28 U.S.C. 8§ 1447(c). Plaintiff has reponded to the Motion to Dismiss, and the time

to do so has expired under Local Rule T{&).

All pending nondispositive motions in the abestgled causédnave been referred to the
undersigned by United States District Judgee Yeakel for reslution pursuant to 28 U.S.C.
8636(b)(1)(A), Federal Rule of Civil Procedure 72, and Rule 1(c) of Appendix C of the Local

Rules of the United States District Court for the Western District of Texakewise, all
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dispositive motions have been referred to the undersigned for a Report and Redation as

to the merits pursuant to 28 U.S.C. § 636(b), Rule 72 of the Federal Rules of Civil Procedure,
and Rule 1(d) of Appendix C of the Local Rules of the United States District Goutie
Western District of TexasAfter reviewing the pending motions, the relevant case law, as well

as the entire case file, the undersigned issues the following Report and Rewatian.
Background

On April 1, 2015, Plaintiff Patricia Allen*Plaintiff”) filed her aiginal Petition in the
98th Judicial District Court of Travis County, Texas, styRadricia Allen, Attorneys Pro Se v.
Washington Mutual Bank, Select Portfolio Servicing Inc., Long Beach Securities Corp.,
Deutsche Bank National Trust Company as Trustee for Long Beach Mortgage Loan Trust
2006-9, and Does I-XCause No. D-{5N-15-001221. Notice of Removal [Dkt. #1], Ex. B, Orig.
Pet. Plaintiff's original Petition sought a declaratory judgment that Defendaantisl not pursue
administrative foreclosure dPlaintiff’'s home, located at320 Gaines Mill Lane, Austin,ekas
78745 (“the Property). Orig. Pet. 11 2, 48Plaintiff also asserted claims against Defendant

WaMu for breach of contract and against all Defendants for slander oflditlat 1 2938.

Plaintiff's factual allegations are as follows: She resides on the Pyopdrtat § 2. On
or about Augusk5, 2006, Plaintiff executedTeangible Texas Home Equity Security Instrument
(the “Security Instrument”) in the amount of $152,000 (one huniiftgdtwo thousand dollars)
in favor of Defendant WaMuld. at§ 9. The Security Instrumemntas recorded in the official
records of the Travis County Clerk in the name of Washington Mutual Bank on or about August

31, 2006.1d. at 1 10.

Plaintiff alleges WaMu then sold the Security Instrument to Long Beach pursuant to a

Special Purpose Vehicle (Long Beach Mortgage Loan Trust-2D@ooling and Servicing
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Agreement (PSA) dated October 1, 200@. at 1 11. Plaintiff contends WaMu’s sale of the
Security Instrument to Long Beach should have triggefébvenant 22 of the Security
Instrument, which provides that “[w]ithin a reasonable time after terminatidriudl payment of
the Extension ofCredit, the lender shall cancel and return the note to the ovinlee @roperty
and give the owner, in recordable form, a release of the lien securing tbesiBrt of
Credit. ...” Id. at T 12. Additionally, she contends the “local law of [the] jurisdiction” required

Long Beach to properly perfect its interest in the Security Instrumemrdoyding it. Id. at 13.

Plaintiff alleges Long Beachbifurcate[ed] rights to the payment stream intangible
payment obligabn evidenced by the [Security Instrument]” and conveyed a “separate and
distinct intangible obligation to Long Beach Mortgage Loan Trust BJQ&ursuant to the PSA.

Id. at § 14. This interest in the payment stream (the “transferable record,” agfRizims it)

was then “deposited and monetized in multiple classes of the LeachBViortgage Loan Trust
2006-9! Id. at 1 22. As a resultpayments under the . . . transferable record . . . are disbursed
to the investors of Special Purpose Vehicle (Long Beach Mortgage Loan Trus®)200l6ling
certificates to the investment classedd. Accordingto Plaintiff, Long BeacHpurportedly
sold” the Security Instrument to Long Beach Mortgage Loan Trust-20@érsuant to the PSA.

Id. at  15. Plaintiff contends thesights(the “transferable recofdand the Security Instrument)

“were not contemporaneously sold (conveyeddl’at  16.

Plaintiff asserts that on July 14, 2008, two years after the assignment of thé@ySec
Instrument and the transferable record to Long Beach Mortgage Loan Trus® 2o@€uant to
the FISA, WaMu executed an assignment of the Note and Deed of Trust on the Property,

assigning the Note and Deed of Trust to Deutsche Bank National Trust Compengtae for



Long Beach Mortgage Loan Trust 2096as an alternate means of collectiotd’ at{ 23. This

assignment was recorded with the Travis County Clerk on July 18, 2004&. 1 24.

Plaintiff alleges the July, 2008 assignment of the Note and Deed of Trust were void
because “one cannot sell what one does not omindt § 36.b, and at the time of the assignment,
“all parties had knowledgée (personal property) securityterest as collateral to th&ecurity
Instrument had beerdissolved by operation of law. .” Id. at § 36.d. Specifically, Plaintiff
contends that, by selling ti&ecurity Instrument to Long Beach, WaMu triggered the obligation
under the Security Instrument Covenant 22 to release the note and lien on the Prepaus, b
Long Beach allegedly paid WaMu all sums due on the Security Instrument in thse ajur
purchasing it Id. at{ 12. Plaintiff further alleges that, by “bifurcating” thigght to the payment
stream from the Security Instrument, Defendant Long Beach “became the accountfdetiter
payment stream (transferable record) intangible obligation sold to trendeft Long Beach
Mortgage Loan Trust 2008.” Id. at  44. Plaintiff futher contends that this “bifurcation” of
the payment stream from the Security Instrument “rendered the [Selngtityment] less than
full value,id. at § 45, and further “render[ed] the beneficial interest security (persomzrty)
as an alternate mesa of collection a nullity by operation of statutory requirements of law.”
Id. aty 46. For all these reasonBlaintiff contends Defendants have no authority to foreclose on
her prgerty as an “alternate means of collection” of the amounts she owes $152¢000 loan.

Id. at 1 4852.

Based on these sparse factalégationsand recitations of legal conclusigrBlaintiff
asserts claims against WaMu for breach of contract (for failing to releas®te and lien on the
Property)and claims against all Defendants $iander oftitle (arising out of the assignment of

the Note and Deed of Trusgcorded July8, 2008. 1d. at 11 2938. Plaintiff additionally seeks



a declaratory judgment thamter alia, Defendants Long Beh and Long Beach Mortgage Loan
Trust 20069 “individually and collectively failed to acquire any rights to enforce anrelter
means of collection [foreclosure on the Property] . . . of the [Security Instryimedtiat 1 47,
that “Defendants, individually and collectively cannot enforce the [Securiifuinent] recorded
with the Travis County Recorderid. at | 48, and that “the July 14, 2008 Assignment of the

[Security Instrument] is void.ld. at ] 52.
1. Federal Subject Matter Jurisdiction

Defendants timely removed the case to federal court on grounds of diversity fiorsdic
Notice of Removal [Dkt. #1] at 2There is complete diversity between the partig8. U.S.C.
§1332(a)(1). Plaintiff is domiciled inTexasand is therefore a citizesf Texas for purposes of
diversity jurisdiction Orig. Pet. 12; Coury v. Prot,85 F.3d 244, 249 (5th Cir. 1996)
Defendants WaMu and Long Beach no longer éxiblotice of Removal [Dkt. #1] at 3, n.1. At
the time of the transactions underlying thist, however, WaMu was a federal association with

its home office in Nevada, and was therefore a citizen of Nevada for purposes oitydivers

! Long Beach was acquired by WaMu, whose assets were subsequently held erskigely the FDIC and
then acquired by JPMorgan Chase Bank, N.A. (“Chase.”). Notice of Rerfiokt. #1] at 3, n.1. Dehdants
contend the citizenship of Chase, which is not a named Defelndiawhich is the successor in interest of two of the
named Defendantshould not be considered for purposes of evaluating diversity jurgsdidti. Defendant<ite
no authority regarding this position, but they plmint out that, in any event, Chase is not a citizen of Téxas
diversity purposes.ld. Chase is a national bank, whose citizenship is determined by 28.183.848. The
Supreme Court has interpreted Section 1®4fixta national bank’s citizenship in the state desighateits main
office by the bank’s articles of incorporatioWachovia Bank, N.A. v. Schmig46 U.S. 303, 318, 126 S. Ct. 941,
(2006). Defendants assert that Chase has been found to be adfithew York, where it maintains its principle
place of business, for purposes of diversity jurisdiction. Notice of Ralnjpkt. #1] at 3, n.1. (citingexcelsior
Funds v. JP Morgan Chase Bank, N.A70 F. Supp. 2d 312, 313 (S.D. N.Y. 2006pxcelsioris an extension of
Wachoviathat has not necessarily been adopted in the Fifth Cirtust;niot clear on this record whether the Fifth
Circuit would consider Chase a citizefthe state where its principal place of business is located pursuadt to 2
U.S.C. § 1348. The Fifth Circuit, however,has previously found that Chase is a citizen of Ohio, where its main
office is located.Crear v. J.P. Morgan Chas&lo. 1610875, 2011 U.S. App. LEXIS 6376, *7 (5th Cir. March 28,
2011) (unpublished) (citingvachova, 546 U.S. at 318). Therefore, complete diversity exists in thizsnawhether
or not the citizenship of Chase, as the successor in interest to WaMu anBeawty is considered, and regardless
of whether Chase is considered a citizen only of the state where its figgnfocated (Ohio) or of both the states
where its main office and its principle place of business are located (OthidNem York). See28 U.S.C. §
1332(a)(1)



jurisdiction Id. at 3;12 U.S.C. § 1464(x)). Long Beach was a corporation incorporated under
Delaware law, withts principle pace of business in California, and was therefore a citizen of
both Delaware and California for purposes of diversity jurisdiction. Notice obRafDkt. #1]

at 3; 28 U.S.C. § 1332(c)(1)Defendant SP$ a corporationincorporated undethe laws of
Utah with its principal place of business in Salt LakeyCitah, and is therefore a citizen of
Utah for purposes of diversity jurisdiction. Notice of Removal [Dkt. #1] at 3; 28 U.S.C. §
1332(c)(1). Deutsche Bank is the Trustee for Long Beach Mortgage Loan Trus®,2806
therefore the court looks to Deutsche Bank to determine the citizenship of Ladly Bertgage
Loan Trust 2008®. Navarro Say. Ass'n v. Led46 U.S. 458, 4665, 100 S. Ct. 17791980).
Deutsche Bank is a national lkémg association with its main office in New York, and therefore

it is a citizen of New York for purposes of diversity jurisdiction. 28 U.S.C. § 184&hovia

546 U.S. at 307. The Doe defendants, none of whom have been named or served, need not be
considered in the diversity analysis. 28 U.8C1441(bJl). As none of the Defendants are
domiciled in Texas, the Plaintiff's home statemovalwas not foreclosed bthe “forum state
defendantrule, 28 U.S.C. § 1441(b)(2), asdmplete diversity exists in this actidz8 U.S.C. §

1332(a)(1).

The amount in controversy requirement of Section 1332sts satisfied in this case.
28U.S.C. § 1332(a). Where a defendant can show, by a preponderance of the evidence, that the
amount incontroversy is greater than the jurisdictional amount, removal is p\bete v. FCI
U.S.A., Inc. 319 F.3d 672, 675 (5th Cir. 2003Plaintiff's Original Petition in state court seeks
declaratory relief invalidating the Defendants’ attemptsetdorce a deed of trughrough
foreclosureon a specific Propertyln such circumstancethe“value of that poperty represents

the amount in controversyfor purposes of diversity jurisdictiofzarkas v. GMAC Mortgage,



L.L.C., 737F.3d 338, 34243 (5th Cir.2013). Defendants ask the Court to take judicial notice

that the tax assessed value of the Property, recorded in the Travis County Propé&tgcdial,

is $246,014.00. Notice of Removal [Dkt. #1] at 5, n.2, Ex. B. Defendants hawesthbisked

by apreponderance of the evidence that the amount in controversy in this case exceeds the
jurisdictional threshold of $75,000Farkas 737 F.3d at 3423. Because there is complete
diversity between the parties and the amount in controversy requiremattsieed, federal
subject matter jusdiction exists pursuant to 28 U.S.C. § 1332(a)(1), and Defendants’

unchallenged removal of this case to federal court is proper. 28 U.S.C. § 1441(a).
I[Il1.  Standard of Review

Defendants have now moved to dismiss Plaintiff's state court Petition foeftilstate a
claim on which relief can be granted pursuant to Federal Rule of Civil Proced{mg6)l2
When evaluating a motion to dismiss for failure to state a claim under Rule 12{¥6)
complaint must be liberally construed in fawadrthe plaintiff and all facts pleaded therein must
be taken as trueLeatherman v. Tarrant Cty. Narcotics Intelligence & Coordination JUsiiX7
U.S. 163, 164, 113 S. Ct. 1160, 11B993);Baker v. Putngl75 F.3d 190, 196 (5th Cir. 1996).
Although Federal Rule of Civil Procedure 8 mandates only that a pleading cofisniaoraand
plain statement of the claim showing that the pleader is entitled to’réthisf,standard demands
more than unadorned accusatiofigbels and conclusioris,’a formulaic ecitation of the
elements of a cause of actiby “naked assertion[sjdevoid of“further factual enhancement.
Bell Atl. v. Twombly 550 U.S. 544, 5557, 127 S. Ct. 1955, 19656 (2007). Rather, a
complaint must contain sufficient factual matter,egated as true, tostate a claim to relief that
is plausible on its facé. Id., 550 U.S. at 570 The Supreme Court has made clear this

plausibility standard is not simply “@robability requirement, but imposes a standard higher



than ‘a sheer possibility that a defendant has acted unlawifulighcroft v. Igbal556 U.S. 662,
678, 129 S. Ct. 1937, 1949 (2009). The standard is properly guidédt]\wp working
principles.” Id. First, althougta court mustaccept as true all ohé allegations contained in a
complaint,” that tenet is inapplicable to legal conclusioasid ‘[tjhreadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, do ndt $uffisb6
U.S. at 678. Second|[d]etermining whether a complaint states a plausible claim for relief
will ... be a contexspecific task that requires the reviewing court to draw on its judicial
experience and common sefiséd., 556 U.S. at 679 Thus, in considering a motion to dismiss,
the court must initially identify pleadings that are no more than legal conclusioestitled to

the assumption of truth, then assume the veracity of-pledlded factual allegations and
determine whether thosdedations plausibly give rise to an entitlement to relief.,, 556 U.S.

at 679 If not, “the complaint has allegelut it has not ‘show[n}that the pleader is entitled to

relief.”” Id. (quoting FED. R. Civ. P.8(a)(2)).
V. Analysis

Because Plaintiff has failed to respond to Defendant's Motion to Dismiss, the
undersigned RECOMMENDS the District Court GRANT Metion as unopposed. Local Rule
CV-7(e)(2). In the alternative, the undersigned RECOMMENDS the District Coamt the

Motion to Dismiss on its merits for the reasondined below.
A. Breach of Contract Claim

Plaintiff's breach of contract claim turns on Paragraph 22 of the Securttyrirent,
which is attached to Defendant’'s Motion to Dismiss as Exhibit B. Because this eftcism
referenced in and integral to Plaintiffs complaint, the Court’s consideratioheoSecurity

Instrument does not convert the Motion to Dismiss into a Motion for Summary Judghsent.
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R.Civ. P.12(d); Tellabs, Inc. v. Makor Issues & Rights, Lt851 U.S. 308, 322, 127 S. Ct. 2499

(2007).
Paragraph 22 reads:

Release: Within a reasonable time aftermination and full
payment of the Extension of Credit, the Lender shall cancel and
return the Note to the owner of the property and give the owner, in
recordable form, a release of the lien securing the Extension of
Credit or acopy of an endorsement of the Note and assignment of
the lien to a lender that is refinancing the Extension of Credit.
Owner shall pay only recording costs. OWNER'S
ACCEPTANCE OF SUCH RELEASE, OR ENDORSEME
AND ASSIGNMENT, SHALL EXTINGUISH ALL OF
LENDER’S OBLIGATIONS UNDER SECTION 50, ARTICE

XVI OF THE TEXAS CONSTITUTION.

Mot. Dismiss [Dkt. 6], Ex. B. This Paragraph must be read together with the casti@aethole,

which also contains the following Paragraph 18:

Sale of Note; Change of Loan Servicer. The Note or a partial

interest in the Note (together with this Security Instrument) can be

sold one or more times without prior notice to Borrowér.sale

may result in a change in the entity (known as the “Loan

Servicer”) that collects monthly paymentdue under the Note

and this Security Instrument. There also may be one or more

changes of the Loan Servicer unrelated to a sale of the Note. . . .
Id. (emphasis added).Paragraph 18 of the Security Instruménbt only provides for but
contemplates assignment of interests under the Note thaf]resaltchange of the party entitled
to receive Plaintiff s] payments but dp not otherwise affect Plaint[ffs] obligations 6 make
payments under é&hNote? Summers v. PennyMac Carplo. 3:12CV-01235-L, *20-21 2012
U.S. Dist. LEXIS 168990 (N.D. Tex. Nov. 28, 20XRjterpreting substantively similar language

in amortgagesecurity instrument)



The transaction between WaMu and Long Beach was a sale of an interest inethasNot
contemplated by Paragraph 18, not a full payméth@Extension of Credit as contemplated by
Paragrapi22. Mot. Dismiss [Dkt. 6], Ex. B.Plaintiff has not alleged any facts that would
suggest Long Beach paid off the debt on her behalf, as opposed to purchasing the sltgttto c
the monthly payments still due and owing under the NBiee v. JPMorgan Chase Bank, N.A.
No. H-15-0416, 2015 U.S. Dist. LEXIS 876889 (S.D. Tex. July 7, 2015)In fact, Plaintiffs
factual allegations concerning thHdifurcation” of the income stream from the Security
Instrument necessarily rest omhe acknowledgementhat Long Beachpurchased \&@Mu's
interest in collecting the mortgage payments due utideg8ecurity Interestand did not pay off
the loan on behalf of the PlaintiffSeg e.g, Orig. Pet. at 1.1-22. Plaintiff cites no authority
for the proposition that'a lender must decrease the borrdwdoan balance by the amount
receivedfrom third-party transactions, likely because no court has accepted this novel'theory.
Shaver v. Barrett Daffin Frappier Turner & Engel, L.L,.B93 F. App’x 265, 272 (5th Cir. 2014)

(collecting cases).

As Phintiff has notalleged any facts that would establigtee was anytermination and
full payment ofthe Extension of Crdit” on her behalf under Paragraph 22 of the Security
Instument, her breach of contract clairfails for the simple reason that Plaintiff has not
performedher part of the bargainVera v. Bank of Am., N.A569 F. Appx. 349, 352 (5th Cir.

2014)(citing Sport Supply Group, Inc. v. Columbia Cas.,G335 F.3d 453, 465 (5th Cir. 2003)).

% See, e.gRosas v. Carnegie Mortgage, LLo. CV 117692 CAS CWX, 2012 U.S. Dist. LEXIS 71262*8
(C.D. Cal. May 21, 2012)'[P]laintiffs’ theory that laders that received funds through loan securitizations or credit
default swaps must waive their borrowesbligations fails as a matter of ldy. Taylor v. CitiMortgage, In¢.2:10
CV-505 TS 2010 U.S. Dist. LEXIS 119804 *3 (D. UtahNov. 10, 2010)‘{[T]he separate contract that is the result
of securitization does not free Plaintiffs from the terms agreed upor iDékds of Trust); Flores v. Deutsche
Bank Nat'l Trust, Co.CIV. A. DKC 100217, 2010 U.S. Dist. LEXIS 6725%8 *5 (D. Md. July 7, 2010) (dismissing
a claim alleging that defendants lacked standing to enforce a note becaubadtaseady been compensated by
credit enhancement policies).
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Plaintiff does not allege she paid off her loan or even that she made timely papméetr loan;
in fact, the crux of this dispute is thaefendantswvish to foreclose oithe Property because of
Plaintiff' s allegedfailure to make mortgage paymentdot. Dism.[Dkt. #6] at 6-7. To the
extent Plaintiff is in default on her obligations to malyments de and owing under the
Security Instrumentshe cannot assert a claim for breach of cohttasing out of the Security
Instrument. Vera 569 F. Appx at 352 Sport Supply Grou®35 F.3d at 465BecausdPlaintiff
has failed to allege that WaMu breached the terms of the Security Agreentbat Blaintiff
herself performed her d&bations under the Security Agreementhe undersigned
RECOMMENDS the District CourtGRANT DefendantsMotion to Dismiss [Dkt. #6] on this

issue andDISMISS Plaintiffs claim against Defeathit WaMu for breach of contract.
B. Slander of TitleClaim

A claim for slander of title requires the plaintiff to allege facts establishing*{t¢
utteing and publising of disparaging words; (2) falsity; (3) malice; (4) special damages; (5)
possession of an estate or interest in the propapachged; and (6) the loss of a specific 5ale.
Rice 2015 U.S. Dist. LEXIS 87680,11; see alsdavis v. Countrywide Home Loans, Int.F.

Supp. 3d638, 646 n.9 (S.D. Tex. 2014).Plaintiff alleges Defendaritgecording of the 2008
assignment of the Note and Deed of Trastpurposes of foreclosure satisfies these elements
because the Defendants were aware, at the time they made the publimgetbad \WWaMu did

not possess title to the Note and Deed of Trust to assign, and that the “lniftirchthe income
stream from the Security Instrument destroyed the right of any creédiforeclose on the note

and Deed of Trusas an “alternate means of collection” of the amounts due on the mortgage.

Orig. Pet. at 1 338.
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Plaintiff s arguments fail as a matter of lawAs discussed above, WaMu was not
obligated to rkeease theNote and Deed of Trusthen Long Beach purchased an inteieghe
Security Instrumentn 2006. SeeRice, 2015 U.S. Dist. LEXIS 8768@t*8-9. Therefore,
Plaintiff's assdron that WaMu could not assign what it did not ow@rig. Pet.at § 36.bjs a
non sequitur Plaintiff dternatively contendshere was no recordable interest to assign in 2008
because Long Beatsh securitization o “bifurcation” of the note destroyed any ability to
foreclose orthe Property. Id. at § 36.d. This “split-the-note”"theory s inconsistent with Texas
law. Martins v. BAC Home Loans Servicing, L.P22 F.3d 249, 255 (5th Ci2013). [T]he
right to recover a personal judgment for a debt secured by a lien on land and the mmy¢ a
foreclosure of lien are severafileid., andtherefore thébifurcation” of a note and a deed of
trustor “securitizatiofi of a notedo not destroy the right to foreclose thie underlying lien.ld.;
see alsdGreen v. JP Morgan Chase Bank, N262 F. Ap'x 238, 240 (& Cir. 2014); Shavey

593 F. App’x at 274.

Because Plaintifs “split-the-note”"theory fails as a matter of laBhaver 593 F. Appx
at 274 her allegationthat “all parties had knowledgée (personal property) securityterest as
collateral to thgSecurity Instrumeithad been dissolved by operation of'laat the time they
recorded the 2008 assignménunsupported Orig. Pet. at { 36.dHaintiff has therefore failed
to plead anything more than conclusory allegations with regardeteegkential elements of
falsity or maliceon thepart of the Defendants in the recomliaf the 2008 assignment ofeth
Note and Deed of Trusand she has failed to state a viable claim for slander of Rileg 2015

U.S. Dist. LEXIS 87680, 1, Twombly 550 U.S.at 555-573 Because Plaintiff has failed to

% The court further notes thatslancer of title claim requireghe plaintiff to allege facts that would establish the
loss of a specific saleRice 2015 U.S. Dist. LEXIS 87680 at * 123. The mere fact that the recording of the 2008
assgnment was incident to Defendanattempt to sell the property in foreclosure does not satisfy this elehdent.
In addition to the deficiencies noted aboR&intiff's slander of title claim is insufficiently plead for this reastsh.
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state a viable claim for slander of title etundersigned REGMMENDS the District Court
GRANT DefendantsMotion to Dismiss [Dkt. #6pn this issueand DISMISS Plaintiffs claim

for slander of title against all Defendants.
C. Claimsfor Declaratory Relief Invalidating Assignment/Foreclosure

Plaintiff seeks thirteen different declarations relating to her theory thwatight to
foreclose on thdProperty has been extinguished, ethby the 2006 purchasef the Security
Instrument orits “bifurcation” through securitization. Orig. Pet. at {{-3® As discussed
above, both of thesegal theories are foreclosed by Texas la@haver 593 F. Appx at 272
Martins, 722 F.3dat 255. Therefore, Plaintiff cannot obtain declaratory reiiefalidating the
right to foreclosure, the Security Instrument, or #ssignmenof the Security Instrument based
on these theories.See Williams v. Wells Fargo Bank, N.A560 F. Appx 233, 243 (5 Cir.
2014) ailure to state a claim on underlying causes of action warrants dismissiaited ciaims

for declaratory judgment)

Two of Plaintiff s requested declarations concern alleged deficiencige imansfer or
assgnment ofthenote. Orig. Pet. at {1 49, 50 (alleging Defendants failed to comgiyLwital
Texas Government Code, Section 192.007, regarding recording of assignmenigxaad
Business and Commerce Code, Section 3.203, regatdingfer of an instrument Plaintiff,
however, has no standing ¢ballengethetechnical sfficiency of the assignmentReinagel v.
Deutsche Bank Nat'l Trust Gor35 F.3d 220, 226 (5th C2013) (“[Texas] law is settled that
the obligors of a claim . . . may not defend [against an assga#ert to enforce the obligation]
on any ground which renders the assignment voidable on(gribtingTri-Cities Constr., Inc. v.

American Nat'l Ins. C 523 S.W.2d 426, 430 (Tex. AppHouston [1st Dist.] 1975, no wi)t)
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Therefore, Plaintiff canrniabtain declaratory relief on these grountfdlliams, 560 F. Appx at

2434

Because Ruintiff has failed to state any underlying claim for which declaratory relief can
be granted,d., the undersigned RECOMMEND#e District Court GRANT Defendarnts
Motion to Dismiss [Dkt. #6]on this issueand DISMISS Plaintiffs clains for declaratory

judgment.
V. Conclusion

For the reasons outlined in detail above, the undersigned RECOMMHENDBIstrict

Court GRANT Defendantdotion to Dismiss [Dkt. #6] without prejudice as unopposed.

In the alternative,the undersigned RECOMMENDS the District Court GRANT
Defendand’ Motion to Dismiss [Dkt. #6] on its merits amSMISS each of Plaintifs claims
Becauseeach ofPlaintiff’s claims fail as a matter of law, it appears that any amendsoerd
be futile. Rio Grande Royalty Co., Inc. v. Energy Transfer Partners,, 620 F.3d 465, 468
(5th Cir. 2010) Accordingly,should the District Court grant the Motion to Dismiss [Dkt. #6] on

its merits,the undersigned recommends Plairgiffaimsbe DISMISSEDWITH PREJUDICE.
VI.  Objections

The parties may file objections to this Report and Recommendation. A panty fili

objectimms must specifically identify those findings or recommendations to which objeeatiens

* The Court does not understand Plaintiff to challenge the timing or manhengfBeachs assignment of its
interestto theLong BeachMortgage Loan Trust 2008, butto theextent Plaintiff is attempting to assert the transfer
was untimely or otherwise defent undethe terms of th@ooling agreemen®SA), she lack standing to challenge
this transactin, to which she is not a paytipr the same reasons she lacks standing to challengsgignmenof
the Security InstrumentSeeBond v. Barrett Daffin Frappier Turner & Engel, LLE.A. NO. G12-188 2013U.S.
Dist. LEXIS 55924 *27-28 (S.D. Tex. Mar. 22, 2013kollecting cases).
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being made. The District Court need not consider frivolous, conclusive, or gehgetions.

See Battles v. United States Parole Comi®34 F.2d 419, 421 (5th Cir. 1987).

A party’s failure to file written objections to the proposed findings and recomnenslat
contained in this Report within fourteen (14) days after the party is serviedawidbpy of the
Report shall bar that party from de novo review by the District Court of the prbfiasengs
and recommendations in the Report and, except upon grounds of plain error, shall bar the party
from appellate review of unobjectéd proposed factual findings and legal conclusions accepted
by the District Court.See28 U.S.C. § 636(b)(1)(C)Thomas v. Arn474 U.S. 140, 1583, 106
S. Ct. 466, 4724 (1985);,Douglass v. United Services Automobile Asg®F.3d 1415 (5th Cir.

1996)(en banc).

To the extent that a party has not been served by the Clerk with this Report &
Recommendation electronically, pursuant to the CM/ECF procedures of thistDike Clerk is
ORDERED to mail such party a copy of this Report and Recommendation byedentiil,

return receipt requested.

SIGNEDJuly 16, 2015

MARK L
UNIT ATES MAGISTRATE JUDGE
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