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In the United States District Court
for the
Western District of Texas

CLAIRE DUBE 8

8
V. §

8 SA-11CV-354XR
TEXAS HEALTH AND HUMAN 8
SERVICES COMMISSION AND
THOMAS M. SUEHS

ORDER

On this day came on to be considered Defendantgion for summary judgment (dkt

no. 27).
Background

Plaintiff's Allegations

Plaintiff Claire Dube was hired by the Texas Health and Human Services Caommiss
(“HHSC") on September 14, 2009, and remained employed there until May 13, 2010, at which
time she was advised bWelissa Torresher supervisqgrthat she was being discharged. Plaintiff
alleges that she was absdrim work during that time approximately eleven weeks “being
treated for and attempting tecuperate from a serious medical condition that had disabled her
from working during that periodf time.” AmendedComphkint § 8 Plaintiff alleges that on May
6, 2010, she advised HHSC that she cowdturn to work on May 24, 2010, but HHSC
“concluded that she was permanently disableddsmuied tadischarge her rather than await her
return to work.”ld.

Factual Background

Plaintiff alleges that on or about February 17, 2010, she began missing work “due to

severepain in my lower back.” On February 18, she was seemedacalclinic and was given
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an assessment of “scoliosis (and kyphoscoliosis), idiopathic."w@kerescribed lbuprofen and
refereed to an “ortho.” On February 23, she again visited the clinic and was prescribed
Ibuprofen, Ultram and Skelaxin for muscle spasmR&aintiff was provided a letter that stated she
would not be able to “return to work at this time due to Muscle Spasms related isiScol
Return to work must bauthorizedoy Orthopedics.” Plaintiff's supervisor was informed of the
referral to an dhopedst and that Plaintiff would be out until further notice.

On March 24, Arvo Neidre, M.D. completed a form stating that Plaintiff was diagnose
with “Lumalgia with facet arthritis that she is unable to sit for long periods of time, and that she
would be administered physical therapy and -amftammatories. Dr. Neidre opined that
Plaintiff would be able to return to work in one or two months.

Plaintiff called her supervisor on March 26 and informed her that a MRI indicated that
she had arthritis in her back and a herniated disk and thatdidre expected that she would be
out of work for six to eight weeks. She also informed her supervisor that she was applying for
short term disability benefits.

During the March 26 telephone conversation, Ms. Torres advised Plaintiff that she had
exhausted her paid leave as of March 3, but that if Plaintiff completed a Fors88@/khat
could be used to request additional leave from the Sick Leave Pool.

On March 29, Plaintiff met with her supervisor and provided her a copy of the disability
application she submitted to the disability insurance carrier. Ms. Torres provalatffPa
letter stating that she needed to provide medical documentation to explain heesjtisatshe
was not eligible for FMLA leave becaishe did not meet the employment tenure eligibility, and

that Plaintiff needed to complete the WA80 to see if she could receive Sick Leave Pool.

! Plaintiff's affidavit in opposition to the motion for summary judgment at p. 4
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Plaintiff was warned that if she did not qualify for Sick Leave Pool or extendedesve she
could be shject to discharge from her employment.

Dr. Neidre completed the WHB80 on April 6, stating that the probable duration of
Plaintiff's condition was “undetermined at this tifhéhat Plaintiff was unable to sit more than
20 minutes at a time without paiad that she was to continue with physical therapy. A copy of
the form was given to Ms. Torres on April 9.

On April 22, Ms. Torres was notified by administrators of the sick leave pool that
Plaintiff's request had been denied because Plaintiff's condition was nottgna@ prolonged
illness usually considered to be lilereatening” and thus not a catastrophic illness or injury as
required by the sick leave pool.

Plaintiff was informed by Ms. Torresn May 6that the request for sick leave pool had
been denied andthat because Plaintiff had exhausted all leave Ms. Torres would begin
processing her discharge from employmemlaintiff replied that she would be completing
physical therapy on May 22 and would be meeting with her physician thereafteovide a
release to return to work.

In a letter dated May 13, 201Gyrace Moser, Regional Director for HHSC, informed
Plaintiff that she wadischarged from her employment.

On August 30, 2010, Plaintiff filed a charge of discrimination with the U.S. Equal
Employment Opportunity Commission (“EEOC”), wherein she alleged that H#iStharged
herfrom her employment because HHSC regarded her as being disabled. befesganded
that Plaintiff was discharged because she was unable to return to work and hadtedall

leave towhich she was entitled.

2 The letter stated a probationary may be dismissed for angisoriminatory reason at any tirdering her
probationary periodf it was determined the employee was notesiifor the assigned position.
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Plaintiff brings a claim against HHSC, alleging she was improperly digetidvsecause
HHSC regarded her as being disabled, in violation of Section 504 of the Rehabilitation Act of
1973 (“Rehabilitation Act”), 29U.S.C. 8§ 794. She also sues Thomas M. Suehs in his official
capacity,alleging that HHSC improperly terminated her because it regardeds lthsabled in
violation of the Americanswith Disabilities Act (“ADA”), 42 U.S.C. § 12112, and seeking
prospectiveelief pursuant t&x Parte Young

Defendant’s motion for summary judgment

Defendant argues that Plaintiffs ADA claim seeking prospective relief (job
reinstatement) should be dismissed as moot because Plamtdhger is requesting her former
job.

Defendant further argues that Plaintiff's Rehabilitation Act claim should be disthigs
a matter of law because there is no evidence that Defendant “regarded” Plaintiéftdasddidn
addition, Plaintiff cannot establisfausation because she waglfenately terminated for leave
exhaustion.”

Summary Judgment Standard

The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter oERw. F
R. CIV. P. 56. To establish that there is no genuine issue as to any material fact, thé mova
must either submit evidence that negates the existence of some material element of the
nonmoving partys claim or defense, or, if the crucial issue is one for which the nonmoving party
will bear the burden of proof at trial, merely point out that the evidence in the record i
insufficient to support an essential element of the nonmtwatdim or defenselLavespere v.

Niagra Machine & Tool Works, Inc910 F.2d 167, 178 (5th Cir. 199@grt. denied 510 U.S.



859 (1993). Once the movant carries its initial burden, the burden shifts to the nonmovant to
show that summary judgment is inappropriatee Fields v. City of South Houst®@22 F.2d
1183, 1187 (5th Cir. 1991).

Analysis
Reinstatement Claim

With regardto Plaintiff's reinstatement claim, Plaintiff testified during her deposition that
she has now moved to Alaska, has secured employment there, and “at this moment” is not
interested in coming back to work aHSC? In response to Defendant’s motion, she stated in
an affidavit that “while 1 am happy with my current job at the State ofk&laand | do not really
like the idea of having to move back to Texas, if | win this case, and | am elifgibl
reinstatemet, | want to be reinstated.”

Plaintiff cannot create issues of fact by contradicting her previous sworn daposit
testimony. Bouvierv. Northrup Grumman Ship Sys., |i850 Fed. Appx. 917 (b Cir. 2009).

Plaintiff waived her claim of reinstatemieduring her deposition. Defendant’s motion on
this claim is granted.

Rehabilitation Act'Regarded AsClaim

The Rehabilitation Act incorporates the standards of the Americans withiliDisa Act
of 1990, 42 U.S.C. § 12111 et seq., (“ADA") for determining whether there has been
impermissiblediscrimination.See29 U.S.C. § 791(g). The ADA prohibits discrimination against
“a qualified individual on the basis of a disability in regard to job application proegdiie
hiring, advancement or discharge of employees, employee compensationnjal,teand other

terms, conditions, and privileges of employment.” 42 U.S.C. § 12112(a).

® Plaintiff's deposition at pp. 7, 9.



An ADA claim has three components: “[A] plaintiff must prove that 1) he has a
‘disability’; 2) he is ‘qualified’ for the job; and 3) an adverse employment detisas made
solely because of his disabilityTurco v. Hoechst Celanese Carf01 F.3d 1090, 1092 (5th Cir.
1996) (per curiam)cfting Rizzo v. Children's World Learning Ctrs., \n84 F.3d 758, 763 (5th
Cir. 1996)).

The term “disability” means, with respect to an individual

(A) a physical or mental impairment that substantially limits one or more major life
activities of such individual,

(B) a record of such an impairment; or

(C) being regarded as having such an impairment (as described in paragraph (3)).

42 U.S.C. § 12102(1).

On September 25, 2008, President George W. Bush signédthdmendments Act
(“ADAAA"). The ADAAA reversedrarious Supreme Court decisions interprefiitte | of the
ADA and required a broader application of the ADA. The amendnhbetime effectiven
January 1, 2009. Inasmuch as Plaintiff was hired on September 14, 2009 and discharged on May
13, 2010, the Court will apply the ADA amendments.

The ADAAA makesit clear that under the “regarded as” prong, an employer need only
perceivethat the individual has a physical or mental impairment, thus overruling court decisions
requiring aplaintiff to show that theraployer regarded him or has being substantially limited
in a major life activity* See e.g., Darcy v. City of New Y2011 WL 841375 (E.D. N.Y. March

8, 2011) (“Thus, under the plain language of the statute, an employee malaggrded ds

* “An individual meets the requirement‘biing regarded as having such an impairtriétte individual
establishes that he or she has been subjected to an action prohibited untaptaisbecause of an actual or
perceived physical or mental impairment whether or not the impaiilimets or is perceived to limit a major life
activity.” 42 U.S.C.812102(3)(A).

6



claim is not required to show that the disability he is perceived as sufferingsfiame that
actually limits, or is perceived to limit, a major life activity. To the contrary, cogtezaDA

injury occurs when an employer takes an adverse employment action agamgi@ee
because of its perception that the employee suffers from a recognizedtgidaeiendants

cling to the notion that ADA protections are not triggered unless there in fact axist
underlying impairment, but this theory is irr@cdable with the plain statutory language.
‘[B]eing regarded as havingin impairment is singled out as a distinct, alternative definition of
disability, and individuals making such a claim are expressly relieved of htavaingpw an

actual or the perceph of an actual impairmeri}.

The ADAAA, howeveryestrics the coverage ahdividuals who are “regarded as”
disabled by excluding individuals with a “minor” and “transitory” condition (e.ggradition
that lastspr is expected to last, six monthsess)?

Under the final regulations implementing the ADAAA, an individual is "regarded a
having such an impairment" if the individual is subjected to a prohibited action because of
actual or perceived physical or mental impairment, whether or natrthairment substantially
limits, or is perceived to substantially limit, a major life activigd C.F.R. 8§ 1630.2(l).

HHSChas established that Plaintiff was discharged becauseashabsent from work
and had exhausted all her ledvélthough Plaintiff expected that her physical therapy sessions
would end May 22, it is undisputed that Plaintiff never provided her employer a releatan
to work or expected date of return to work prior to her discharge on Maklatiff suggsts

thatHHSCshould have continued Plaintiff on unpaid leave rather than dischargifgtisr.

> “Paragraph (1)(C) shall not apply to impairments that are transitaryninor. A transitory impairment is
impairmentwith an actual or expected duration of 6 months or'le42.U.S.C.8 12102(3)(B).

® Deposition of Melissa Torres at p. 70; Deposition of Grace Moser at p. 15.

" Deposition of Melissa Torres at p. 143.



uncontested that Plaintiff was not eligible for FMLA leave and no other legareenent
mandated that Plaintiff be extended additional unpaid leave.tiflaad already been extended
unpaid leave for approximately three months. Ms. Torres testified that in heleexpevhen
staffing shortages exist and a business need requires positions to be s$tafiedos aware of
instances where employees arevided indefinite unpaid leave.

Plaintiff admits that she never told her employer that she was permaneathed? or
that she required any accommodatiSh$laintiff further admits that no one from HHSC said
“anything to [her] that made [her] think they thought [she] was disabtéd.”

Plaintiff merely relies upon her subjectimelief and conclusory statements to argue that
she was “regarded as” disabled. Plaintiff states that her supervisor tegardes disabled
because her supervisor knew thlae had facet arthrosié.She then states that “they didn’t want
to accommodate me after | went through my physical therfp$he acknowledges, however,
that she did not ask for any accommodatitn¥hereafter, she argues that her evidence that she
was‘regarded as” disabled was the fact that she was freffven in light of the ADA
amendmentRlaintiff fails to create a genuine issue of fact on whether she was “regarded as”
disabled. Subjectivieliefand conclusory allegatismf discrimination ag insufficient to defeat
summaryudgment. Hervey v. Mississippi Dept. of Edud04 Fed. Appx. 866th Cir. 2010.

Defendant’s motion for summary judgment is granted as to this claim.

81d. at p. 146.

° Plaintiff's deposition at p. 21.
191d. at pp. 2122.

Md. at p. 77.

121d. at p. 25.

31d. at p. 26.

“d.

51d. at pp. 2829, 7375.



Conclusion
Defendand’ motion for summary judgment (dkt no. 43)granted. The Clerk is directed
to enter judgment against Plaintiff and in favor of Defendantall claims.
It is so ORDERED.

SIGNED this 25th day of June, 2012.
\

o

XAVIER RODRIGUEZ
UNITED STATES DISTRICT JUDGE




