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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

NANCY CALDERON AND
PHILLIP R. CALDERON,
Cv. No. SA:12-CV-00121-DAE

Plaintiffs,
VS.

BANK OF AMERICA N.A.,

w W W W W W W W W

Defendant.

ORDER: (1) GRANTING DEFENDAN’S MOTION TO STRIKE; (2)
DENYING PLAINTIFFS’ MOTION TO STRIKE; (3) GRANTING
DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT

On April 22, 2013, the Court hehoral argument on the Motion for
Summary Judgment filed by Defend&@#&nk of America, N.A. (“Bank of
America”) (doc. # 22). Natn T. Anderson, Esq., apared on behalf of Bank of
America. Kenneth Grubbgsq., and Hector Cortez, esappeared on behalf of
Plaintiffs Nancy and Phillip R. Calderon (‘dtiffs”). Also before the Court are
Bank of America’s Motion to Strike Plaintiffs’ Expert Witness (doc. # 34) and
Plaintiffs’ Motion to Strike Defendant’otion to Exclude Plaintiffs’ Experts
(doc. # 35). After careful consideratiohthe memoranda in support of and in
opposition to the Motions, and in light ofetlparties’ arguments at the hearing, the

Court, for the reasons that follo@RANTS Bank of America’s Motion to Strike
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(doc. # 34) DENIES Plaintiffs’ Motion to Strike Defendant’s Motion to Exclude
Plaintiffs’ Expert Witness (doc. # 35), a@RANTS Bank of America’s Motion
for Summary Judgment (doc. # 22).

BACKGROUND

l. Plaintiffs’ Home-Equity Loan

In October of 2006, Plaintiffgbtained a $415,500 home-equity loan
secured by real property located at 2125Gkamercy Place, Sadntonio, Texas.
(Doc. 1-1 at 2.) The loan was origiedtby America’s Wholesale Lender d/b/a
Countrywide Home Loans, Inc. (“Countride”). (Doc. # 1-1 at 2; doc. # 22
(“MSJ”) T 2.) Plaintiffs executed both agonissory note and a security instrument.
(Doc. # 22-1 (“Espino Decl.”) Exs. A 8.) The promissory note identified
America’s Wholesale Lender (d/b/a Coymtide Home Loans, Inc.) as the
Lender—the holder of the Note and #mtity entitled to receive payments.

(Espino Decl. Ex. A (“Note”) at 1.) Thieeed of Trust named Mortgage Electronic
Registration Systems, Inc. (“MERS”) aetheneficiary, stating that “MERS is a
separate corporation that is acting soksdya nominee for Lender and Lender’s
successors and assigns.” (Id. Ex. B (“DOat)R.) The Deed of Trust further
stated, “Borrower understands and agrees that MERS holds only legal title to the
interests granted by the Borrower in thec8rity Instrument, but, if necessary to

comply with law or custom, MER&s nominee for Leder and Lender’s
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successors and assigns) has the right: @éocese any or all of those interests,
including, but not limited to, the right foreclose and sell the Property . . ._.” (Id.
at 3.)

On January 26, 2010, MERS assmjtige Deed of Trust to “The Bank

of New York Mellon FKA The Bank oNew York, as Trustee for the
Certificateholders [of] CWABS, Inc., Assbacked CertificatesSeries 2006-22.”
(Resp. Ex. 5.) This assignment wasareled by the Bexar County Clerk’s Office
on June 1, 2010._(Id. at 3.) Ms. Calglerin her sworn affidavit, acknowledges
that “the deed of trust [was] ageed to Bank of New York Mellon.”
(Resp. Ex. 7 (“Calderon Decl.”) at 1.Bank of America asserts that it, by virtue
of a servicing agreement with BNY, ‘ike mortgage servicer for The Bank of
New York Mellon, FKA The Bank oNew York, as Trustee for the
Certificateholders of CWABS, Inc., Asse&cked Certificates, Series 2006-22.”
(MSJ § 3; Espino Decl. Ex. D at 2; Resp. Ex. 9.)

There is no dispute that Therdaof New York Mellon (“BNY™”) also

possesses the Note. CourfeelBank of America produced the original Note,

1 On January 10, 2012, a few days afterrRitis filed their state-court petition, an
agent of MERS executed assignment within the MERS system that purported to
assign the Deed of Trust to “The BamikNew York Mellon, FKA The Bank of

New York, as Trustee for th@ertificateholders of thEWABS, Inc., Asset-backed
Certificates, Series 2006-22, c/o Bank of éma, N.A.” (Espino Decl. Ex. C.)

At the hearing, counsel for Bank of Anea explained that this latter assignment

merely corrected a scrivenegsror on the first assignment.
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indorsed in blank,at the hearing. Moreover,dtiffs, in their Response to Bank
of America’s Motion for Summary Judgntestate that “[The] Bank of New

York[,] not Bank of Americal,] is the hdér of the note.” (Resp. 1 10.) As
discussed in more detail below, howegintiffs’ counsel contended at the
hearing that BNY, despite physicallygs®ssing the indorsed-in-blank Note, is not
truly the Note’s “holder” because tlassignment of the Note was void.

Il. Bank of America Initiates ForecloseiProceedings and Plaintiffs Initiate

This Suit

Beginning in 2008, due to changagheir income, Plaintiffs applied
to Bank of America for a number loan difications. (See Calderon Decl. at 1-2;
id. Ex. 1 (correspondence with BankAxherica dated Jung7, 2010).) Counsel
for Bank of America testified at theslring that these modifications lowered
Plaintiffs’ monthly payments and reduced the amount Plaintiffs owed on their
mortgage by approximately $57,000. dpdée the loan modifications, however,
Plaintiffs fell behind on their mortgagd.heir last payment was posted on May 20,
2011, and was credited to the payment kizat been due in February 2011.

(Espino Decl. 1 9.) Plaintiffs “do ndispute a default on the loan ... .”

2 Under Texas law, physical possessiom @romissory note that bears a blank
indorsement establishes ownership and ftijfet tio collect._Se&ex. Bus. & Com.
Code § 3.205(b) (“When indorsed in bka an instrument becomes payable to
bearer and may be negotiated by transf possession alone until specially

indorsed.”).
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(Resp. 1 30.) Plaintiffs’ counsel confirthat the hearing that Plaintiffs had not
made any payments on theiortgage for “years.”

On January 5, 2012, after Bank of America began procedures for
foreclosure, Plaintiffs filed their @jinal Petition in state court seeking a
temporary restraining order to preverg foreclosure sale. (Doc. # 1-1.) The
state-court petition sought a declaratibat Bank of America had no right to
foreclose because it could not prove ihatas “the valid and proper assignee of
the note and deed of trust.” (ld. at 5, Plaintiffs also brought claims for fraud,
violations of the UCC and the Texas Délllection Act, and an action to quiet
title. (Id. at 6-9.) Finally, Plaintiffs insistetat their loan had been “made part of
a pool called the CWABS Asset Backeekc8rities 2006-22” and that BNY, which
“was named as trustee of the pool,” was the holder of the Note—not Bank of
America. (Resp. 1 10.) Plaintiffsiaght actual and exengrly damages, damages
for mental anguish, and attorney’s fees. (Id. at 9-11.)

Bank of America removed the casdlis Court on February 6, 2012.
(Doc. #1.) On May 21, 201PJaintiffs filed their First Amended Complaint.
(Doc. #9.) On Octobetrl, 2012, Bank of Americaléd the Motion for Summary
Judgment that is now before the Coyioc. # 22.) At the time that Motion was
filed, Bank of America assied that Plaintiffs owed $546,453.05 on their loan.

(MSJ 1 4.)



Plaintiffs filed a Response Dpposition to Bank of America’s
Motion on November 12, 2012. (Doc. # 29 (“Resp.”).) In their Response,
Plaintiffs indicated that they wished to pursue only their “Declaratory Judgment
Claims, UCC Claims, Quiet Title Clas, Injunctive Relief and Legal Fees
Claims” and that they were withdrawifipeir Debt Collections Practices Act
Claims, Deceptive Trade Act ClainfSpmmon Law Fraud Claims, DTPA Mental
Anguish Claims, Treble Dmaage Claims, [and] Pitive Damage Claims.”

(Resp. T 35.) Attached to the Responsee a number obhnibits, including the
affidavit of Ezequiel Martinez, a propas expert withess. (Resp. Ex. 10.)

On November 26, 2012, Bank of America filed a Reply in support of
its Motion for Summary Judgment. (D@£33.) On the same day, Bank of
America moved to strike Mr. Martinezadfidavit, arguing that Mr. Martinez was
not qualified to testify as an expert. (D&c34.) On December 7, 2012, Plaintiffs
filed a Motion to Strike Diendant’s Motion to Exclude Plaintiff's Experts [sic]
and in the Alternativkesponse. (Doc. # 35.)

STANDARD OF REVIEW

l. Motion to Strike

In the Fifth Circuit, it is well settled that “the admissibility of
summary judgment evidence is subject ® same rules of admissibility applicable

to a trial.” Pegram v. Honeywell,dn 361 F.3d 272, 285 (5th Cir. 2004) (quoting

6



Resolution Trust Corp. v. Starkey, 41 F.3d 1018, 1024 (5th Cir. 1995)). Federal

Rule of Civil Procedure 56(c)(2) providdsat “[a] party may object that the
material cited to support alispute a fact cannot be peesed in a form that would
be admissible in evidenceFed. R. Civ. P. 56(c)j2 The Advisory Committee
Notes regarding this subsection explain tffifthte objection functions much as an
objection at trial, adjusted for the pretrsatting.” Fed. RCiv. P. 56 advisory
committee’s notes. The burden is on theponent to show by a preponderance of
the evidence that the mataris admissible as presented or to explain the
admissible form that is anticipated. F&d.Civ. P. 56 advisory committee’s notes.

Il. Motion for Summary Judgment

Summary judgment is proper whitre evidence shows “that there is
no genuine dispute as to any material taud the movant is entitled to judgment as

a matter of law.” Fed. RCiv. P. 56(a); Anderson \iberty Lobby, Inc., 477 U.S.

242, 251-52 (1986). The main purposswimary judgment is to dispose of

factually unsupported claims and defens€glotex Corp. v. Catrett, 477 U.S. 317,

323-24 (1986).

The moving party bears the initial burden of demonstrating the
absence of any genuine issue of matéael. Id. at 323. If the moving party
meets this burden, the non-moving partysieome forward wh specific facts

that establish the existenoka genuine issue for tliaACE Am. Ins. Co. v.
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Freeport Welding & Fabricating, In&699 F.3d 832, 839 (5th Cir. 2012). In

deciding whether a fact issue has been etkdthe court must draw all reasonable
inferences in favor of the nonmoviparty, and it may not make credibility

determinations or weigh the evideric®eeves v. Sanderson Plumbing Prods.,

Inc., 530 U.S. 133, 150 (2000). Howevgu]nsubstantiated assertions,
improbable inferences, and unsupported sladionm are not sufficient to defeat a

motion for summary judgment.”_Brown @ity of Hous., 337 F.3d 539, 541 (5th

Cir. 2003). “Where the record taken as a whole could not lead a rational trier of

fact to find for the non-moving party, there is no ‘genuine issue for trial.

Matsuhita Elec. Indus. Co., Ltd. v. 4énRadio Corp., 475 U.S. 574, 587 (1986)

(quoting_First Nat'l Bank oAriz. v. Cities Serv. Co., 390.S. 253, 289 (1968)).

DISCUSSION

l. The Parties’ Evidentiary Objections

Evidence submitted in support@summary judgment motion must
be admissible under the Federal RuleEwtience._Pegram, 361 F.3d at 285. For
the reasons that follow, the Court finttisit Plaintiffs’ objections to Bank of
America’s evidence are without merit kbt Plaintiffs’ so-called “expert”

testimony is inadmissible and will not be considered.



A. Bank of America’'s Motion to 8ke Plaintiffs’ Expert Witness

Plaintiffs attached to their Rasnse to Bank of America’s Motion for
Summary Judgment the affidavit of oBeequiel Martinez. (Resp. Ex. 10
(“Martinez Decl.”).) Plaintiffs arguéhat Mr. Martinez is an expert whose
“testimony revolves around the simple reatate concept of ‘who owns the land
and who may enforce the lien againg thnd.” (Doc. # 35 1 3.) As the
proponents of Martinez’s testimony, Plafifs bear the burden of proving its

admissibility by a preponderance of #sadence._Mathis v. Exxon Corp., 302

F.3d 448, 459-60 (5th Cir. 2002). AccordiogRule 702 of the Federal Rules of
Evidence, an expert must be qualified“kgowledge, skill, experience, training,
or education.” Fed. R. Evid02. A court should not pmit a witness to testify as

an expert if he is not qualified to testify in a particular field or on a given subject.

Wilson v. Woods, 163 F.3d 935, 937 (&fr. 1999). Whether an expert is
gualified to testify is a questiaf law. Mathis, 302 F.3d at 459.

According to his affidavit, MrMartinez was a stock and securities
trader who no longer has the licenses negglifor those activities. (Martinez Decl.
at 3.) He is also a real estate investa fommer realtor. (Id.) Mr. Martinez is not
a lawyer and professes no legal trainilte does, however, state that he has been
a consultant for the Law Offices of Keeth Grubbs since 2011 and that he has

worked on over 70 cases for Mr. Grubbs. (Id. at 3-4.)
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Mr. Martinez provides the following ultimate opinions on page 21 of
his affidavit: (1) that the trust involved this case is “NOT the holder or owner of
the note”; (2) that Bank of America is “ntite true holder of the note”; (3) that
“Stephen Porter is a robosigner” and tthet assignment is therefore “fraudulent
and voidable”; (4) that “Cecilla [sic] Rodriguez is a robosigner” and that the
assignment is “fraudulent and voidablefida(5) “that the chain of assignment is
broken.” Mr. Martinez’s affidavit alsoontains his opinions about how federal
securities laws apply to a prospectuks &t 6); how certain assignments and
endorsements of notes after a “cutoffedare “FRAUDULENT” (id. at 8); that
“In Texas, the note and the security instrarere inseparable” (id. at 9); that the
Pooling and Servicing Agreement has been violated (id.); and that there is a
defective assignment (id. at 12).

These are all legal conclusgand are inadmissible on multiple
grounds. First, because Mr. Martinez hagher formal education in the law nor
the kind of experience that might qualifythas a legal expette is not qualified
to give legal opinions. See Fed. Ridw02 (requiring anxpert to be qualified
by “knowledge, skill, experience, trainingy, education”). Second, legal opinions
do not assist the trier of fact as reqdit®y Federal Rule of Evidence 702(a). See

Owen v. Kerr-McGee Corp., 698 F.2d 2280 (5th Cir. 1983) (noting that an

expert’s legal conclusion dth invades the court’s province and is irrelevant”); 32
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C.J.S. Evidence § 695 (“The testimonywfnesses in gendre confined to

matters of fact, as distinguished from readtof law. Thus no witness should be
permitted to testify to a legaonclusion from facts given either by him- or herself,
or testified to by another.”); Fed. P. 8 383 (“[A]n expert may not state his or her
opinion as to legal standards, nor mayhshe state legal conclusions drawn by
applying the law to the facts.”). Insteddr. Martinez’s opinions seek to instruct
the Court on the law, which is not a progebject of expert opinion testimony.

See Askanase v. Fatjo, 130 F.3d 657, @8 Cir. 1997) (holding that even

gualified lawyer experts cannopine as to what law governs an issue or what the
applicable law means because thaiction belongs to the court).

Mr. Martinez also concludes thH&tephen C. Porter[’]s signature on
the assignment is a forgery” (id. at 1@t he professes no specialized training in
handwriting analysis. He opines abounhERS operates and who is authorized
to act on its behalf, but he lists no qualifications that would give him specialized
knowledge about MERS. On the contrathe knowledge he claims about MERS
comes from websites and other public sources. (ld. at 13-15.) This is not the kind
of scientific, technical, or specializ&dowledge that is contemplated by Federal
Rule of Evidence 702(a). stead, Mr. Martinez is mnmely rehashing the legal

theories Plaintiffs advance their First Amended Complaint.
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Another “very significant fact to beonsidered” is whether an expert
proposes to testify “about matters growing naturally and directly out of research
[he has] conducteahdependent of the litigation, or whether [he has] developed

[his] opinions expressly for purposestestifying.” Clausen v. M/V New Carissa,

339 F.3d 1049, 1056 (9th Cir. 2003). Thetfthat Mr. Martiez is a retained
consultant of Plaintiffs’ counsel with ov&0 cases from thaburce alone strongly
suggests that Mr. Martinez’s job is totifs not to conductndependent research.
Finally, the Court is not convincetat Mr. Martinez’s testimony is
reliable. For example, he opines thato®en Porter is not authorized to represent
MERS and that the Note in question was meweluded in the trust at issue in this
action. However, as B& of America notes, Mr. Martinez'’s affidavit does not
examine or explain evidence relevanthose issues that was produced in
discovery. Bank of America attachedit® Motion to Strike a copy of an
Agreement For Signing Authority datéthy 19, 2009, which identifies Stephen
Porter (among others) as a Certifyinffi€er of MERS. (Doc. # 34 Ex. A.)
Attached as Exhibit B is a spreadsheeteggt that identifies Plaintiffs’ loan as
included in the trust at issue in this aati (Id. Ex. B.) Nowhere in his deposition
does Mr. Martinez address these docutsiesuggesting that his methods are

neither thorough nor complete. For themason and the others given above, the
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Court concludes that Mr. Martinez’s affidais not admissible as expert testimony
andGRANTS Bank of America’s Motion to Strike.

B. Plaintiffs’ Motion to Strike ad Objections to Defendant’s Evidence

Plaintiffs styled their Response to Bank of America’s Motion to Strike
“Plaintiff's [sic] Motion to Strike Defendant’s Motion to Exclude Plaintiff's
Experts [sic] and in the Alternative Resperis(Doc. # 35.) For the reasons given
in the previous section, the Court haarged Bank of America’s Motion to Strike
Ezequiel Martinez’s affidavit, so Pldifis’ Motion to Strike Bank of America’s
Motion is accordingly denied.

In their Response to Bank America’s Motion for Summary
Judgment, Plaintiffs also objectedtte declaration of Bank of America
representative Alethea Espino, which Bafildmerica had submitted in support of
its Motion for Summary Judgment. (Da@t22-1 (“Espino Decl.”).) Ms. Espino’s
declaration indicates that she is AssisMite President, Operations Team Lead,
of Bank of America’s Mortgage Resolutidieam. (Espino Decl. at 1.) Attached
to her declaration are four exhibits: @élfopy of Plaintiffs’ promissory note (Ex.
A); (2) a copy of Plaintiffs’ Deed of Trust (Ex. B); (3) a copy of the January 10,
2012, assignment of the Deed of Trust.(E); and (4) aapy of a letter dated
August 15, 2011, which informed Plaintitfsat Bank of Amega was the servicer

of their loan (Ex. D).
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The crux of Plaintiffs’ objection ithat Ms. Espino “does not state any
of her qualifications to testify consistemith [Rule] 702 ofthe Federal Rules of
Evidence.” (Resp. | 14.) Plaintiffs insteat Ms. Espino “is not simply testifying
as a custodian of recordsJ;] she is offigran opinion as to the procedures used by
the bank, their status as [note] holdbe procedures used by the bank to initiate
foreclosure, the right of the bank tatiate that process and the banks [sic]
compliance with Chapter 51 tie Texas Property Codadthe amount of Debt in
guestion which is disputed.”_(ld.)

These objections are unfounddslank of America does not offer Ms.
Espino’s declaration as that of axpert witness under Rule 702, and her
declaration does not contain expertitasny. She does not purport to be a
document examiner and does not offer amiopi as to foreclosure procedures or
as to whether Bank of America is thgd “holder.” The bulk of Ms. Espino’s
declaration merely describes the documaittisched as exhibits—documents that
Plaintiffs submitted as exhibits, too. dFacts Ms. Espino rdeis are facts that a
Bank of America representative would natlyr&now, such as that the Plaintiffs
have a loan that is being servicedBank of America; that Plaintiffs were
informed about the servicer’s identity; tHateclosure began; and that the debt

remains unpaid in a specific amount.
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Moreover, many of the objections Riaifs make are to elements of
Ms. Espino’s testimony that Plaintiffs &y admit elsewherm their Response,
such as the facts that they signed thanlpapers and that they later defaulted on
their loan. Accordingly, Plaintiffs’ gbctions to Ms. Espino’s declaration are
overruled and Plaintiffs’ Motion to Strike (doc. 35D&ENIED.

Il. Motion for Summary Judgment

Defendant argues that this@t should grant summary judgment in
its favor because (1) Plaintiffs have fdil® tender the amount of their defaulted
debt; (2) Plaintiffs have no standingdioallenge the validity of the mortgage
assignment and pooling agreement; (3) Plaintiffs have no claim under the Debt
Collection Act because they accuse Defendd nothing more than attempting to
exercise its contractual right to foresk; (4) Plaintiffs have no DTPA claim
because they are not consumers; an®[@ntiffs’ quiet title claim fails because
they have not paid their debt and areaitled to a release of lien. (MSJ at 1.)

Plaintiffs respond that Defendant has not met its burden of
demonstrating that this case presents no genasue of material fact. (Resp. at
1.) Bank of America’s evidee, claim Plaintiffs, “failgo prove who is the holder
of the note and under what authority theg acting as the seoper to act on behalf

of the actual holder.” (Resp. at 8.) rRbe reasons that follow, however, the Court
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concludes that Plaintiffs’ arguments avithout merit; this case does not present
any genuine issue of material fact.

A. The Nature of MERS and Its Role in This Case

Becausé/iortgageElectronicRegstration Systems, Inc.—/MERS"—
Is involved in this and many other mortgacases, the Court begins with a brief
description of the nature of its busine$s.1993, a number of large participants in
the mortgage industry created MER$ tloe purpose of tracking ownership

interests in residential mgages._ MERSCORP, Ing. Romaine, 8 N.Y.3d 90, 96

(2006). More specifically, MERS was credtto streamline the mortgage process
by eliminating the need to record assmnment and deliver physical possession of
a promissory note, which is the convenabmethod of assigning a note secured
by a deed of trust.

MERS members—entities suah mortgage lenders and title
companies—pay annual fees for theo#lonic processing and tracking of
ownership and transfers of mortgagés. MERS members also “contractually
agree to appoint MERS to act as theimooon agent on all mortgages they register
in the MERS system.” 1dWhen a MERS member firexecutes a mortgage, it is
recorded in the County Clerk’s reabperty records with MERS named on the
instrument as nominee or mortgagee of rdcaVhile the mortgage is in effect, the

original lender may transfer the benedicbownership or servicing rights on the
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mortgage to another MERS membsith MERS tracking these electronic
transfers; but those assignments_arerecorded in the County Clerk’s real
property records. _Id. In this way, MER&mains the nominal mortgagee of record
no matter how many times tineortgage is reassignedanother MERS member.
“Through use of MERS as nunee,” therefore, “lenders are relieved of the costs
of recording each mortgage assignmeith the County Clerk, instead paying
minimal yearly membership és to MERS.”_Id. at 10&Kaye, C.J., dissenting in
part).

In accordance with the typical sition described in the previous
section, the Deed of Trust in this cadentifies MERS as #beneficiary of the
deed “solely as nominee for Lender anchdler's successorsid assigns.” (DOT
at 2.) By executing the Deed of Trustaidtiffs indicated thathey “underst[ood]
and agree[d] that MERS holds . . . legal title to the interests granted by [Plaintiffs]
in this Security Instrumen#éind that MERS “has the rigtd exercise any or all of
these interests” on behalf of the lendenctuding, but not limited to, the right to
foreclose and sell the Property . . ..” @3 (emphasis added).) In other words,
the Deed of Trust indicatealat MERS could exercidie rights granted to the

lender by the Deed of Trust.
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B. Notes, Deeds of Trysand Bifurcation Theory

Underlying all of Plaintiffs’ chims is the idea that Bank of America
must be the holder of the Note—not merely the beneficiary of the Deed of Trust—
in order to foreclose on the subject properfywus, before discussing the merits of
Plaintiffs’ various causes of action, theut addresses this flawed legal theory,
which has been roundly rejected by botiieial and state courts in Texas. See

Swim v. Bank of Am., N.A., No. 31-CV-1240-M, 2012 WL 170758, at *3 n.25

(N.D. Tex. Jan 20, 2012) (collecting cases).

As a preliminary matter, Tegdaw differentiates between
enforcement of a promissory note and a defddust. “Where there is a debt
secured by a note, which is, in tusecured by a lien, the lien and the note

constitute separate obligans.” Aguero v. Ramez, 70 S.W.3d 372, 374 (Tex.

App. 2002). Thus, the right to recowar the promissory note and the right to

foreclose may be enforcegparately. See Stephend PP Mortgage, 316 S.W.3d

742, 747 (Tex. App. 2010) (finding thaktipromissory note and the lien that
secures it are “separate legal obligaticdhsat “may be litigated in separate

lawsuits”); Carter v. Gray, 125 Tex. 2181 S.W.2d 647, 648 (Tex. 1935) (“Itis so

well settled as not to be controverted ttineg right to recover a personal judgment
for a debt secured by a lien on land and thbktrio have a foreclosure of lien are

severable, and a plaintiff may eleotseek a personal judgment without
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foreclosing the lien, and even without aivea of the lien.”). Foreclosure is an
independent action against the collatarad may be conducted without judicial

supervision._Bierwirttv. BAC Home Loans Senrvieg, L.P., No. 03-11-00644-

CV, 2012 WL 3793190, at *4 @x. App. Aug. 30, 2012iting Reardean v.

CitiMortgage, Inc., No. A-11-CA-42&S, 2011 WL 3268307, at *3 (W.D. Tex.

July 25, 2011)). Enforcement of theoprissory note, on the other hand, is a
personal action against the signatory eeqgliires a judicial proceeding. Id.
Chapter 51 of the Texas Prope@ode, which gow&s non-judicial
foreclosures, authorizes either a mortggmgr a mortgage servicer acting on behalf
of a mortgagee to sell real property undépower of sale conferred by a deed of
trust.” See Tex. Prop. Code. 88 51.082,0025. The Propy Code defines a
“mortgagee” as “(A) the gintee, beneficiary, owner, or holder of a security
instrument; (B) a book entry systéror (C) if the security interest has been
assigned of record, the last person to whbensecurity interest has been assigned
of record.” Tex. Prop. Code § 51.0001(4otably absent from the statute is any

reference to the promissory note.

* A “book entry system” is defined as “a national book entry system for
registering a beneficial interest in a seguinstrument that acts as a nominee for
the grantee, beneficiary, owner, ordel of the security instrument and its
successors and assigns.”xTBrop. Code § 51.0001(1).

19



The Deed of Trust identifieddERS as “the beneficiary of this
Security Instrument” and nominee for lender Countrywide. (DOT at 2 (emphasis
added).) Quite clearly, then, MERS waSmortgagee” as defined in the Property
Code. _See Tex. Prop. Co861.0001(4)(A) (defining &eneficiary . . . of a
security instrument” asmortgagee). And because RRE was a mortgagee, it was
entitled to foreclose on the subject prap®n behalf of Countrywide. See
id. 88§ 51.002, 51.0025. Moreover, theddl of Trust itself expressly granted
MERS authority “to foreclose and sell tReoperty” (DOT at 3), and Texas courts
have held that provisions granting MER® #uthority to foredse are enforceable

to the extent they are set forth in theed of trust. & Bierwirth, 2012 WL

3793190, at *4; Athey v. Mortq. EleReqistration Serv., L.P., 314 S.W.3d 161,

166 (Tex. App. 2010). Accordingly, if MERS validly assigned its interest to
another party (in this casBNY, for which Bank of Amdrca is acting as mortgage
servicer), that assignee now has the saghe to foreclose on the subject property

that MERS had. See Crowell v. Bexaounty, 351 S.W.3d 114, 118 (Tex. App.

2011) (holding that “[a]bsent a clausmiting assignment, the deed was
assignable” where it expressly provided tthH rights under the deed inure[d] to
‘the respective successors and assgfriender and Grantor . . . ."”).

Under Texas law, therefore, Bank of America need not hold the Note

in order to foreclose; it need only hae right to foreclose under the Deed of
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Trust. However, this is a moot point, because Bank of America is authorized to act
on behalf of an entity that does hold btk Note and the Deed of Trust: The
Bank of New York Mellon (BNY).

C. There Is No Genuine DisputatiThe Bank of New York Mellon Is

Both Holder of the Note and Asinee of the Deed of Trust

1. Standing

Bank of America asserts ththe Court need not waste time
addressing Plaintiffs’ challenges to tres@nments of the Note and Deed of Trust
because “Plaintiffs have absolutely no standing to complain about the nature and
effect of instruments to which they are parties.” (MSJ 1 9.) “Itis elementary
contract law,” asserts Bank of America, “that a person may not enforce a contract
to which [it] is not a party.” (MSJ T 12.)

Bank of America is correct that macourts within this circuit have
held that a plaintiff-mortgagor does rfwve standing to challenge allegedly

invalid assignments to which it was ngparty. See Metchl. Deutsche Bank

Nat’l Trust Co., Cv. No. 3:11-CV-301B+-2012 WL 2399369, at *5 (N.D. Tex.

June 26, 2012); DeFranceschi v. Wél&go Bank, N.A., 837 F. Supp. 2d 616,

623 (N.D. Tex. 2011) (“Plaintiffs do nttave standing to challenge the
assignments because they were nodidy to those assignments.”) (quoting

Eskridge v. Fed. Home Loan mq. Corp., No. W—=10-CA-285, 2011 WL
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2163989, at *5 (W.D. Tex. Feb. 24, 20113xhieroni v. Deutsche Bank Nat'l

Trust Co., No. H-10-663, 2011 WL 3652194, at *6 (S.D. Tex. Aug. 18, 2011).
Other courts have held that the ptdfrmay have standing, depending on the

nature of the challenges assertede Beuth v. Bank oAm., N.A., No. SA-12—

CV-244—-XR, 2013 WL 427393, at *9 (W.Dex. Feb.4, 2013); Puente v.

CitiMortgage, Inc., No. 3:11-CV-2509, 209 4335997, at *6 (N.D. Tex. Aug.

29, 2012) (“However, a careful review Béxas law persuadesetiCourt that it is
not completely accurate to say that @a@ never challengessignment to which

one is not a party.”) (internal quotati marks omitted) (quoting Kramer v. Fed.

Nat'l Mortg. Ass’n, No. A-12—-CA-2765S, 2012 WL 3027990, at *4 (W.D. Tex.

May 15, 2012)); Miller v. Homecomindsn., LLC, 881 F. Supp. 2d 825 (S.D.

Tex. 2012). The courts in the latter category—including this Court, see, e.g.,

Howard v. J.P. Morgan Chabdke Am., Cv. No. SA-12-CV-00440-DAE, 2013

WL 1694659, at *5 (W.D. Tex. Apr. 18, 2013)—rely on Texas law for the
proposition that a plaintif-mortgagor mapve standing to challenge the validity
of an assignment.
The primary exception to the genande against standing is where an
assignee of a claim sues the obligorgerformance. Under those circumstances,
[tlhe law is settled that the obligoo$ a claim may defend the suit brought

thereon on any ground which renders the assignment void, but may not
defend on any ground which renders #ssignment voidable only, because
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the only interest or right which an obligof a claim has ithe instrument of
assignment is to insure himself thatvaél not have to pay the same claim
twice.

Tri—Cities Constr., Inc. v. Am. Natlhs. Co., 523 S.W.2d 426, 430 (Tex. Civ.

App. 1975) (emphasis added) (citing Glass v. Carpenter, 330 S.W.2d 530, 537

(Tex. Civ. App. 1959)).

This rule accords with long-estashed principles of contract law. A
void contract is “invalid or unlawful fronts inception” and therefore cannot be
enforced. 17A C.J.S. Contracts 8§ 18%hus, a mortgagor who was not a party to
an assignment between mortgagees magnigeless challenge the enforcement of
a void assignment. A voidable contramt,the other hand, “is one where one or
more of the parties have the power, by the manifestation of an election to do so, to
avoid the legal relations created by the cactt” 1d. Accordingly, only one who
was a party to a voidable contrdets standing to challenge it.

For the reasons that follow, the Court concludes that Plaintiffs do not
have standing to challenge the transfethef Note to BNY and that there is no

genuine dispute that BNY is alsaethssignee of the Deed of Trust.
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2. Plaintiffs Do Not Have Standing ©©hallenge the Transfer of the

Note to the Trust

As explained above, Bank of Ameaaiproduced the original Note at
the hearindg. The Note is indorsed in blankSee Espino Decl. Ex. A.) Under
Texas law, physical possession of a promissaitge that bears a blank indorsement
establishes ownership and the rightttlect. See Tex. Bus. & Com.

Code 8 3.205(b) (“When indorsed in bka an instrument becomes payable to
bearer and may be negotiated by transf possession alone until specially
indorsed.”). While Bank of America pduced the indorsed-in-blank Note, it did

so on behalf of BNY, establishing BNY&vnership._See Kiggundu v. Mortgage

Elec. Registration Sys. Inc., 469 Fp@x 330, 331 (5th Cir. 2012) (“Because the

note was endorsed in blaakd the Bank of New York was in possession of the
note, under Texas law, the Bank of New Yuar&s entitled to collect on it.”) (citing
Tex. Bus. & Com. Code §88201(b)(21), 3.204, 3.205).

Plaintiffs conceded in theResponse that “[The] Bank of New
York[,] not Bank of Americal,] is the hdér of the note” (Resp. 1 10) and argued
that Bank of America could not foreclosechase “Bank of America, at this time,

cannot prove that it is the holder or owner & tlote . . . .” (id. { 11). Itis true but

* Bank of America also submitted a copytisé Note as Exbit A to Alethea
Espino’s Declaration.
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irrelevant that Bank of America is not ek of the Note; as explained, BNY holds
the Note, and Bank of America sam®s the loan on BNY'’s behalf.

At the hearing, however, Plaifi§’ argument changed. Rather than
arguing that Bank of America could not pravat it was the holder of the Note
(which, as the servicer, it need no) delaintiffs argued that BNY—while
physically in possession of the Note—we truly the Note’s holder because it
had received the Note via a void transacti Specifically, Plaintiffs argued that
the assignment of the Note BNY as Trustee foCertificateholders of the
CWABS, Inc., Asset-backed Certificat&gries 2006-22 (hereinafter “the Trust”)
was “void” because it violated the tesraf the Trust's Pooling and Servicing
Agreement (“PSA”Y. Plaintiffs insisted thagccording to the PSA, the Trust

closed “six months [after] dvember 30, 2006” (Resp. T °LFurthermore,

> A PSA is one of a number of “cquiex, interrelated contracts” typically

executed when a mortgage-securitizatiosttis formed._Chase Manhattan Mortg.
Corp. v. Advanta CorpNo. Civ. A. 01-507 KAJ, 2005 WL 2234608, at *1 (D.
Del. Sept. 8, 2005). In a mortgage s@&@ation, mortgagéoans are acquired,
pooled together, and then sold into a trdgt. Investors can purchase an interest
in the trust, and that money is useddise funds for new mortgages. BlackRock
Financial Mgmt. Inc. v. Segregated dnt of Ambac Assur. Corp., 673 F.3d 169,
173 (2d Cir. 2012). “The terms of the sgtimation trusts as well as the rights,
duties, and obligations of the trustee, sebmd servicer are set forth in a [PSA].”
Id.

6

Plaintiffs made a similar argumentthreir briefing but insisted that the alleged
violation of the PSA meant that BankAierica was not the holder of the Note.
(See Resp. 111.)
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insisted Plaintiffs, transfers taking plaaker the closing date are void under New
York law. (I1d.)

Plaintiffs’ argument is without megr Even assumings Plaintiffs
insist, that New York law governs interpretation of the P&Ad assuming that
the transfer of Plaintiffs’ loan to thErust violated the terms of the PSA, that
after-the-deadline transaction would mereéyvoidable at the election of one or
more of the parties—not void. AccordingRlaintiffs, who were not parties to the
PSA, do not have standing to challenge it.

It is true that New York Estattowers & Trusts Law 8§ 7-2.4 states
that “every act in contravention tife Trust is void.”New York case law,
however, makes clear “thatc®mn 7—2.4 is not applied literally in New York.”

Bank of Am. Nat'l Ass’'n v. Bassman HBLLC, 366 Ill. Dec. 936, 981 N.E.2d 1

(ll. App. Ct. 2012). Instead, New Yorloarts have held that a beneficiary can

ratify a trustee’s ultra vires act.e§, e.g., Mooney Wladden, 597 N.Y.S.2d 775

(N.Y. App. 1993) (holding that trustee mayd trust to an otherwise invalid act or
agreement that is outside scope of trustee’s power when beneficiary or
beneficiaries consent or ratify trusteelsaivires act or agreement); Matter of

Estate of Janes, 630 N.Y.S.2d 472, 47r(%995), aff'd as modified sub nom.

" The parties have not provided the Gawmith a complete copy of the PSA.
According to the Table of Content@ion 10.03 describes the “Governing Law”;

however, the Court does not have access to the contents of Section 10.03.
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Matter of Janes, 643 N.Y.& 972 (N.Y. App. Div. 1996 aff'd sub nom. Matter

of Estate of Janes, 90 N.Y.2d 41 (NDM97) (acknowledging that a beneficiary

may ratify a trustee’s ultra vires act ih# ratification was done with knowledge of

material facts”); Leasing Serv. Corp.Wita Italian Restawant, 566 N.Y.S.2d 796,

797-98 (N.Y. App. Div. 1991) (“lis hornbook law that a contract entered into by
. . . an unauthorized agengrporate officer, trustee or other person purporting to

act in a representative Gapty . . . is voidable.”)Hine v. Huntington, 103 N.Y.S.

535, 540 (1907) (“We have before this calégtention to the fact that the cestui
gue trust is at perfect liberty to elé¢otapprove an unauthorized investment and
enjoy its profits, or to reject it &iis option.”); 106 N.Y. Jur. 2d Trusts § 431
(“[TJrustee may bind trust to an otheis& invalid act or agreement which is

outside the scope of the trustee’s power wihemeficiary consents to or ratifies the

trustee’s ultra vires act or agreem®&nsee also In re Levy, 893 N.Y.S.2d 142,

144 (N.Y. App. Div. 2010) (expiaing that “[t{]he essencef ratification ‘is that

the beneficiary unequivocally declares thatdoes not regard the act in question as
a breach of trust but rather elects to treas a lawful transaction under the trust™)
(quoting Bogert, Law of Trusts and Trustees § 942).

If an act may be ratified, it is voidie rather than void. See Hacket v.

Hackett, 950 N.Y.S.2d 608, 2012 WL 669525, at *20 (N.Y. Sup. Ct. Feb. 21,

2012) (“A void contract aanot be ratified; it binds no one and is a nullity.
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However, an agreement that is merelydadile by one party leaves both parties at
liberty to ratify the transaction amalsist upon its performance.”) (quoting 27
Williston on Contracts § 70:13 [4th ed(jnternal quotation marks omitted); 17
C.J.S. Contracts 8 4 (noting that “a veoihtract . . . is no contract whatsoever”
and “cannot be validated by ratification”nphasis added); id. (“A contract that is
merely voidable is capable of being comied or ratified by the party having the
right to avoid it . . . .").

These cases make clear thetder New York law, a trustee’s
unauthorized transactions may be ratifiegich transactions are, accordingly,
voidable—not void. The Court recognizeatttthere is a tension between these

cases and the apparently plain languaigeection 7-2.4.” _Bank of Am. Nat'l

Ass’n, 981 N.E.2d at 9. “[H]owever, sl matters are for NeYork courts to
reconcile, not this one.”_Id. “That thige of cases exists . . . is enough for [this
Court] to conclude that sudtts are merely voidableld. Accordingly, even if it
is true that the Note was transferredhe Trust in violation of the PSA, that
transaction could be ratified by the b&a@ries of the Trust and is merely
voidable.

For the reasons already given, Plaintiffs do not have standing to
challenge an assignment to which theyewvaot a party unless that assignment was

void. Because the transfer of the Notendeed it violated the PSA, would merely
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be voidable, Plaintiffs do not have standinghallenge it. Accordingly, the fact
that BNY has produced the indorsed-in-bl&Ndte controls; it is the holder of the
Note.

3. The Mortgage Follows the Note

“[UInder Texas lawthe mortgage follows the note.” Kiggundu, 469

F. App’x 330, 332 (5th Cir. 2012)ifing Lawson v. Gibbs, 591 S.W.2d 292, 294

(Tex. App. 1979)); United States v. Mao Corp., 720 F.2d 885, 891 (5th Cir.

1983)); see also Tex. Bus. & Com. C&l8.203(qg),id. cmt9 (“Subsection (Q)
codifies the common-law rule that a tragrsdf an obligation secured by a security
interest or other lien on personal or reaparty also transfers the security interest
or lien.”). As the Fifth Circuit recdly explained in similar circumstances:

Because the note was endorsed imbland the Bank of New York was in
possession of the note, under Texag khe Bank of New York was entitled
to collect on it. [Citation omittefl.Moreover, under Texas law, the
mortgage follows the note. [Citatioosnitted.] Thus, the Bank of New
York was authorized to foreclose oretproperty when [Plaintiff] defaulted.
Though [Plaintiff] attacks the validityf the assignment of the mortgage
document—the deed of trust—to tBank of New York, this argument is
beside the point. It was sufficient filve Bank of New York to establish that
it was in possession of the note; it was mmuired to show that the deed of
trust had been assigned to it.

Kiggundu, 469 F. App’x at 332-33; sea@lGilbreath v. White, 903 S.W.2d 851,

854 (Tex. App. 1995) (“An assignment of ttheed of trust is not in evidence, but

the collateral follows the promissory naibligation.”). Accordingly, because
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Bank of America has shown (1) that BNmélds the Note and (2) that Bank of
America is BNY’s mortgage servicer, ie@d not show that it or BNY was also
assigned the Deed of Trust in ordefdeeclose; the Note is sufficiefit.

D. Bank of America, as BNY's Mayghge Servicer, May Foreclose on the

Subject Property on BNY’s Behalf

Section 51.0025 of the Texas PrapeCode provides that “[a]
mortgage servicer may administer theefdosure of property . . . on behalf of a
mortgagee if the mortgage serviceadahe mortgagee have entered into an
agreement granting the current mortgagevicer authority to service the
mortgage.” Bank of America has peesed evidence that it (as successor by
merger to BAC Home Loans &#cing, LP) is the mortgge servicer for BNY (see
Espino Decl.  7;id. Ex. D), and PI&ffs’ evidence has supported rather than

contradicted that assertion. Ms.I@&@on acknowledged in her affidavit that

8 Even if the Deed of Trust did nottamatically “follow” the Note, however,
there can be no genuine dispute that BN aiso assigned the Deed of Trust. As
described above, the Deed of Trusthis case identified MERS as “the
beneficiary of this Security Instrum#& and nominee for lender Countrywide
(DOT at 2), making MERS a mortgeg entitled to foreclose on the subject
property. _See Tex. Prop. Code 88 51.0001(4)(AN®4,.51.0025. The parties
submitted copies of two notarized assigmis—the first recorded in the Bexar
County records_(see Resp. 1 12 (citing BY—and the second recorded in the
MERS system (MSJ Ex. A at 1). Thestiassignment transfers “all beneficial
interest under [the] Deed of Trust” rMERS to The Bank of New York Mellon
“as Trustee for the Certificateholdessthe CWABS, Inc., Asset-backed
Certificates, Series 2006-22, c/o BankAoherica, N.A.” (Id.) The second is

identical; it merely corresta scrivener’s error.
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“BAC” was “the servicer” for her mortgge. (Calderon Decl. at 2 (emphasis
added).) She also acknowledged that “[ijn July 2011 [she] received a letter stating
that the servicing of [h¢toan was being transfeadrom BAC to [its parent

company] Bank of America.”_(Id.; sedso id. Ex. 2 (indicating that BAC was

acting as mortgage servicer for The Bafi New York).) Finally, Plaintiffs
applied to Bank of America for a numberlodn modifications due to changes in
their income, further evidencing theirderstanding that Bank of America was
servicing their loan. _(Seealderon Decl.; id. Ex. 1 ¢ecrespondence with Bank of
America dateduhe 17, 2010).)

The Court concludes that therenis genuine dispute as to whether
Bank of America is, pursuant to a semmg agreement with BNY, the mortgage
servicer for Plaintiffs’ loan. Accordgly, Bank of America may foreclose on
Plaintiffs’ property on BNY’s behalf See Tex. Prop. Code. § 51.0025.

E. Plaintiffs’ Remaining Causes of Action

In their Response, Plaintiffs irwdited that they whed to pursue only
their “Declaratory JudgmerClaims, UCC Claims, Quiditle Claims, Injunctive
Relief and Legal Fees Claims . . . .” (Re§ 35.) For the reasons below, each of

these claims fails.
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1. Declaratory Judgment

Plaintiffs request that theoQrt determine the following issues:

1) Is the transfer of the lien the subject of this suit to Defendant void by
reason of violation of the Pooling and Servicing Agreement the subject of
this suit[?]

2) Is the deed of trust and note void due to fraudulent assignment by the
Defendant[?]

3) Does the Defendant Bank have standing to foreclose[?]

4) Is the bank the holder and owner of the notes the subject of this suit[?]

(Compl. § 15.) To be entitled to ded#ory relief under the Federal Declaratory
Judgment Act, 28 U.S.C. 88 2201-2202, a pifiimust allege facts demonstrating
that there exists “a substantial and toanng controversy beteen the two adverse

parties.” Bauer v. Texa 341 F.3d 352, 358 (5th Cir. 2003). The Act does not

does not create substantive rights; it igehea procedural device that enhances

the remedies available to plaintiffsfiederal court._SKkey Oil Co. v. Phillips

Petroleum Co., 339 U.S. 667, 671-72 (192®pling County v. Municipal Elec.

Auth. of Georgia, 621 F.2d 1301, 1303 (5th Cir. 1980).

As described in detail above, thas not a “substantial and continuing
controversy” regarding these issues.nBaf America has established (1) that
BNY is the holder of the Note and the assignee of the Deed of Trust and (2) that it,
Bank of America, is the mortgage servitar Plaintiffs’ mortgage. In the absence
of a controversy, Plaintiffs’ request fardeclaratory judgmemust be denied.

Accordingly, the Court graa Bank of America summary judgment on this claim.
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2. UCC Claims

Plaintiffs also bring a claim for “UCG@iolations,” or violations of the
Texas Uniform Commercialdgle, which is codified by the Texas Legislature in
the Texas Business and Commerce Cddere specifically, Plaintiffs argue,
citing 8§ 3.203, that “Defendd Bank has no right to enfee the instrument due to
the fraud and illegal acts of transferring thote and the deed of trust after the
closing of the PSA and by reason of treudulent assignment of the security
instrument.” (Compl. 1 16.) They alsie to 88 3.301 and 3.309, arguing that
“‘Defendant Bank is not the holder or owméithe note and security instrument and
cannot establish the chain of title to this transaction such that Defendant can prove
that Defendant bank has the right to foreclose.” (Id. 1 17.)

Section 3.203 of the Texas Buseeand Commerce Code states that a
“transferee cannot acquire rights of a holder in due course by a transfer, directly or
indirectly, from a holder in due courgdhe transferee engaged in fraud or
illegality affecting the instrument.” Becajsas explained above, Plaintiffs have
not presented sufficient evidence to ¢ee@ genuine dispute regarding whether
BNY engaged in fraud or illedjty concerning the transfer of the Note, the Court
grants Bank of America summygudgment on this claim.

Section 3.301 of the Texas Busss and Commerce Code defines a

“[p]erson entitled to enforce” an instrumeag one who is “(i) the holder of the
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instrument, (ii) a nonholder in possessiorha instrument who has the rights of a
holder, or (iii) a person not in posseasspf the instrument who is entitled to

enforce the instrument pursuant to Section 3.309 or 3.418(d).” Tex. Bus. & Com.
Code § 3.301. First, § 3.301 does notempo provide an independent cause of
action. Even if 8§ 3.301 does provide as@aof action, however, Plaintiffs have

not presented sufficient evidence to rasgenuine dispute regarding the validity

of the transfer othe Note to BNY.

Finally, Section 3.309 applies tioe enforcement of a “lost”
instrument. There is no indication that thete in this case is lost; it was produced
at the hearing. Accordgty, the Court grants Bardf America summary judgment
on all of Plaintiffs’ “UCC Claims.”

3. Quiet Title

A suit to quiet title is an equitab&etion in which the plaintiff seeks
to remove from his title a cloud created byadlegedly invalid claim._Jones v.

Cont'l Royalty Co., 115 F.2d 731, 731-32(%Cir. 1940); Florey v. Estate of

McConnell, 212 S.W.3d 439, 448 (Texp@ 2006). A “cloud” on legal title
includes any deed, contract, judgment liemthrer instrument, not void on its face,
that purports to convey an interest imaaeikes any charge uptime land of the true

owner, the invalidity of which would gglire proof. _Wright v. Matthews, 26

S.W.3d 575, 578 (Tex. App. 2000). “In atdo remove a cloud from his title, the
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plaintiff has the burden of supplying theopf necessary to establish his superior

equity and right to relief.”_Hahn v.ove, 321 S.W.3d 517, 53Tex. App. 2009).

To succeed on a quiet titdaim, a plaintiff musshow: (1) an interest
In a specific property; (2) title to th@operty is affected by a claim by the
defendant; and (3) the claim, although fHgigalid, is invalid or unenforceable.

U.S. Nat'l| Bank Ass’n v. JohnsoNo. 01-10-00837-CV, 2011 WL 6938507, at *3

(Tex. App. Dec. 30, 2011) (citing SadlerDuvall, 815 S.\\2d 285, 293 n. 2 (Tex.
App. 1991).

Again, for the reasons given, Plaintiffs have not presented sufficient
evidence to create a genuissue of fact concerning the validity of Bank of
America’s claim against the subject pragerAccordingly, the Court grants Bank
of America summary judgment on this claim.

4. Injunctive Relief

To obtain injunctive relief, a plaintiff must demonstrate:

(1) a substantial likelihood of successtba merits of the movant's claims;
(2) a substantial threat that movanll suffer irreparable injury if the
injunction is not granted; (3) the threaed injury to the movant outweighs
any harm that the other party mightfsuif the injunction is entered; and
(4) an injunction will not disserve the public interest.

Anderson v. Jackson, 556 F.3d 351, 36t (Gir.2009) (citing Canal Auth. v.

Callaway, 489 F.2d 567, 572 (5th Ci®74)). Injunctive relief is “an

extraordinary and drastic remedy”; it shoolly be granted when the movant has
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clearly carried the burden of persuasignderson v. Jackson, 556 F.3d 351, 360

(5th Cir. 2009) (citing Holland Am. In€o0. v. Succession of Roy, 777 F.2d 992,

997 (5th Cir.1985)).
For the reasons given many timeshis Order, Plaintiffs’ claims all
fail. Injunctive relief is, accordingly, inappropriate.

5. Attorneys’ Fees

Plaintiffs assert that “underdliDCPA and DCPA [sic] attorney s [sic]
fees may be assessed agaibesfendant.” (Compl. 84.) However, in their
Response, Plaintiffs indicated that thegled to pursue only their “Declaratory
Judgment Claims, UCC ClaimQuiet Title Claims, ljunctive Relief and Legal
Fees Claims.” (Resp. { 35.) Becabl$antiffs do not brig a claim under the
DCPA, and because the Court has grastedmary judgment in favor of Bank of
America on Plaintiffs’ remaining claims, dhtiffs are not entitled to attorneys’

fees.
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CONCLUSION

For the reasons given, the Court her&RANTS Bank of America’s
Motion to Strike (doc. # 34DENIES Plaintiffs’ Motion to Strike Defendant’s
Motion to Exclude Plaintiffs’ Epert Witness (doc. # 35), a®@RANTS Bank of
America’s Motion for Summary Judgment (doc. # 22).

IT ISSO ORDERED.

DATED: San Antonio, Texa April 23, 2013.

David Alan Efra
Senior United States District Judge
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