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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

SELENE MATEOS and NOE
MONTEMAYOR, on behalf of
themselves and abithers similarly
situated

CV NO. 5:122-cv-00523DAE

Plaintiffs,
V.
SELECT ENERGY SERVICES, LLC

Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER GRANTING MOTION FOR CONDITIONAL CERTIFICATION AND
NOTICE TO POTENTIAL OH-IN PLAINTIFES

Before the Court is Plaintiffs’ Motion for Conditional Certification
and Notice to Potential Ot Plaintiffs. (Dkt. #19.) Defendant filed a response
opposng conditional certification (Dkt. #22.) OnOctoberl0, 2013, this Court
held a hearing to discuss the merits of Plaintiffs’ request for conditional
certification. Having cosidered the parties’ arguments, the recand, the
applicable lawthe CourtGRANT S Plaintiffs Motion for Conditional

Certification
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BACKGROUND

DefendantSelect Energy Services, LLC (“Select Energytovides
water sourcing, transfer, reuse, and disposal services to oilfield operators
throughout the United States and Canada. Select Energy operates eight regional
office facilitieslocated throughout thenited States in regions wieeoil and gas
production occurs.

Within each region, Select Energy employassdivided into
operations psupport. Operations emplowsperform the work Select Energy
offers to clients, such as layimgater pipe, transporting watemd construction of
oilfield locations. Support employeedainister support to operations personnel.

A Heath, Safetyand Environmental ManagéHSE Regional
Manager”)is assignd to each regianThere areightHSE Regional Managers;
one foreach region.Eachregionalsoemploys several Safety Coordinataach
of whom reports to his or her respective HSE Regional Mana&ggrroximately
fifty current andifteento twentyformer Safety Coordinatorsesideacross albf
the regions.Safety ordinatorsare involved in a variety of safetglated issues
across various job sites within their assigned region, inclyshnticipating injob-
safetymeetings, conduictg Job Hazard Analyses, responding to safety incidents,
and documenting safety issues. Select Energy pays Safety Coordinators a flat

salary and does not provide additional compensation for overtime.



Selene Mateos' Mateos), Noe Montemayor (“Montemayor”) and
Fernando YCedillo (“Cedillo”) (collectively, “Plaintiffs’) formerly worked for
SelectEnergy as Safety Coordinatarnsthe South Texas regioron May 30,
2012, Plaintiffs Mateos and Montemayibed a claim against Select Enertpr
allegedly violating the Fair Labor Standards AE1.SA”), asserting thadespite
working in excess of forty hours per week, they were not compensated for their
overtime hours (Dkt. #1.) On September 8, 2012, Plaintiff Cedifabmitteda
notice d filing consent to participate as a plaintiff in this collective action. (Dkt.
#11-1)

DISCUSSION

The FLSA requires certain employers to compensate exaampt
employees at overtime rates for time worked in excess of statudtefihed
maximumhours. 29 U.S.C. § 207(apection 216(b) of thELSA creates a cause
of action for employees against employttiat areallegedly violating the overtime
compensation requirements. Section 216(b) also permits an employee to bring suit
on “behalf of hinself. . . [a]nd other employees similarly situated.” This section
creates an “opin” scheme wherebgotentialplaintiffs must affirmatively notify
the court of their intention to become patrties to the see29 U.S.C. § 216(b)

(“No employee shall ba party plaintiff to any such an action unless he gives his



consent in writing to become a party and such consent is filed in the court in which
such action is broughy.”
Whether a claim should go forward as a representative action under
8 216(b) requires the court to determualetherthe plaintiffs are “similarly
situateq’ and this determination is generally made by using one of two analyses:

(1) thetwo-stageanalysis described inusardi v. Xerox Corp.118 F.R.D. 351,

359 (D.N.J.1987) or (2)the“spurious class action” analysis describe&hushan

v. Univ. of Colo, 132 F.R.D. 263266-67 (D. Colo. 1990).SeeMooney V.

Amarco Servs. Cp54 F.3d 1207, 1216th Cir. 1995)declining to decide which

of the two analyses @eferred)overruled on other grounds Besert Palace, Inc.

v. Costa, 539 U.S. 90, 991 (2003) see als@cevedo v. Allsup’s Convenience

Stores, InG.600 F.3d 516, 5349 (5th Cir. 2010) (“We have not yet ruled on how

district courts should determine whether plaintiffs are sufficiently ‘similarly
situated’ to advance their claims together in a single 8§ 216(b) actidm.the
absence of Fifth Circuit guidance, district courts in the Fifth Circuit banerally
adopted thé.usarditwo-stageapproacto determine whether a collectiaetion

shoud be certified under the FLSASee, e.gPedigo v. 3003 South Lamar, LLP

666 F. Supp. 2d 69896-97 (W.D. Tex. 2009)Valcho v. Dallas Cnty. Hosp.

Dist., 574 F. Supp. 2d 618, 6222 (N.D. Tex. 2008) This Court will apply

Lusardis two-stage approadn this case.
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A. The Lusardi TweStage Analysis

Under _Lusardithe courffirst determinesvhetherthe putative class
members’ claims are sufficiently similar to merit sending notice of the action to
possibé members of the clasg\cevedq 600 F.3cat519 (citingMooney, 54 F.3d
at 1213-14). “If they are notice is sent andem plaintiffs are permitted to ‘oph’
to the lawsuit. Id. Second, after discovery is largely complete, the dbert
makes a final determinatioegardingwhether all plaintiffs are sufficiently
similarly situated to proceed together in a single actldn.If they are not
similarly situated, thetthe court decertifies the claske optin plaintiffs are
dismissed, and the class representativeallowed to proceed on their individual

claims. SeeJohnson v. TGF Precision Haircutters, Jri819 F.Supp.2d 753, 754

55 (S.D.Tex.2004). This Court’s current inquirpeed only addreske merits of
thefirst stage.

B. Similarly Situated

Plaintiffs seek to conditionally certify a class consisting of employees
designated as Safe§oordinators (Dkt. #19.) As described abovdd statutory
standard for bringing a collective action under the Flt&duires that the
claimants bé'similarly situated.” Generally, courts have ruled that “similarly

situated” need not mean “identicalwWalker v. Honghua Am., LLC870 F. Supp.

2d 462, 468 (S.D. Tex. 201@uotingJesiek v. Fire Pros, IN275 F.R.D. 242,




246 (W.D. Mich.2011)). To satisfy thé'similarly situated” standard?laintiffs
must show “substantial allegations that the putative class members were together
the victims of a single decision, policy, oaplinfected by discrimination.”

Mooney 54 F.3d at 124 n.8 (quotingSperling v. Hoffmar_aRoche, InG.118

F.R.D. 392, 407 (D.N.J. 1988)The class member representativesist be
similarly situated in terms of job requirements and similarly situztéerms of

payment provisions.’Ryan v. Staff Care, Inc497F. Supp.2d 820, 82425 (N.D.

Tex. 2007) Although Raintiffs bear the burden of proof to make tfastual
nexusshowing,this isa “fairly lenient sandard due to the lack ofvidence
available duringhefirst stage.Mooney, 54 F.3dat1214. Instead, a coudecides
whetherto conditionally certify “based only on the pleadings and any affidavits

which have been submittédEngland v. New Century Fin. Corp., 370 F. Supp. 2d

504, 508 (M.D. La. 2005)
ThoughPlaintiffs are held ta “lenient standard,” the decision to
create an opin class under 816(b)remainssoundly within the discretion of the

district court. Hoffman{a Roche, Inc. v. Sperling93 U.S. 165, 169 (1989).

That is becauselie relevant inquiry in each particular case is whether it would be
appopriate to exercise the court’s discretioridailitate notice' to potential
plaintiffs. Valchg 574 F. Supp. 2d at 6222 (internal citation and quotation

marks omitted).



Here,Plaintiffs satisk the first stage of theusarditwo-stage analysis
warranting conditional certificationPlaintiffs proffer evidentiary support in their
Motion for Conditional Certification demonstrating that Safety Coordinators
perform substantially identical taské&SeeDkt. #19, Ex.1 (*Mateos Decl) § 3
(detailingthat as a Safety Coordinator, Mateos inspected several jobsites, observed
crews to ensure they were following proper safety guidelines, investigated
accidents, and conducted meetings discussing safety iSBkes¥ 19, Ex. 2
(“MontemayoiDecl.”) § 3(explaining that his job as a Safety Coordinator
involved traveling from jobsite to jobsite, providing inspection and safety
observation)PDkt. #19, Ex. 3 (Cedillo Decl.”) §3 (detailinghow his role as a
Safety Coordinator involdeproviding inspection and safety observation at several
jobsites, investigating accidents, and conducting meetingsscussafety issues
and actual compliandeainingg.)

Plaintiffs also submithatasSafety Coordinatorghey were subject to
SelectEnergy’s policy of providing a flat salary for &lburs inclughg overtime
hours. SeeMateosDecl. | 5 (“I would work an average of about ninety (90)
hours per week but | would get a flat salary with no extra compensation for
working extra hours based @ 40 hour week.”); Montemay®ecl. 3 (“I would
work an average of about 55 hours per week but | would get a flat salary with no

extra compensation for working more than 40 hours in a week.”); C&ghlto § 3



(“I would work an average of about seventy five (75) to ninety (90) hours per week
but | would get a flat salary with no extra compensation for working extra hours
based on a 40 hour work week.”).)

Most importantly Plaintiffs demonstrate that they know of at least
threeaddiional Safety Coordinators whperformsimilar duties as Safety
Coordinators and are also subject to Select Energy’s compensation policy for
Safety Coordinators.SgeMateosDecl. | 5 {dentifying Rolando Cedillo as
another Safety Coordinataho worked gnilar hours and was paid in the same
fashion; MontemayoiDecl. (identifying Sergio Avila as anotheafety
Coordinatowho worked similar hours and was paid in the same fashion); Cedillo
Decl. |5 (identifying Sergio Avila and Mark Smith as other Safetypinators
who worked similar hours and were paid in the same fashidihgye may be
additional Safety Coordinators who perform similar functions and are subject to
the same compensation policy. According to Select Energy, there are
approximatelyfifty current andifteento twentyformerSafety Coordinators across
all of the regions

Moreover “the joinder of additional plaintiffs after the inception of
the case is persuasive evidence that a putative class does Brdig) 666 F.

Supp. 2d at 698 Here, Cedillo submitted a Notice of Filing Consent to join the

litigation afterMateos and Montemaydtiad filed suit. $eeDkt. # 11.)



Defendant disputes that conditional certification is warranted.
Defendant firsesserts that conditional certification is inappropriate because the
particular job duties of Safety Coordinators are dictated by the local HSE Regional
Managers at each of Select Energy’s regional offices. But Defendant has not
shown that the job duties vary among Select Energyglst regions. Furthermore,
this argument fails to recognize that the decision to conditionally certify a class at
the notice stage is lenient, primarily because little or no discovery has been

completed at the notice stagBeeBernal v. Vankar Enterslnc., SA-07-CA-695

XR, 2008 WL 791963, at *4 (W.D. Tex. Mar. 24, 200®)aintiffs have not had
the opportunity to gather information regardewgh ofSelect Energy’s additional
regional offies.

Defendant also asserts that altho@gdillo and Montemygor were
primarily involved with safety issues in the oil yards, Matadthe other
individuals named in Plaintiffs’ Declaratiod® not perform similar job functions.
Forexample, Defendant argues tkaen thougtMateos was listed as a “Safety
Coordimator” on her Performance Evaluation Form, Mateos performed almost
exclusively trainingrelated tasks that were substantially different from traditional
Safety Coordinatarlike Cedillo and Montemayor. Defendant also argues that
Mark Smith, an individual identified as a potential plaintiff, was primarily involved

in ensuring the rules of the United States Department of Transportation, Federal



Motor Carrier Safety Administration, and Texas Department of Transportation
were properly being followed because of his experience with Department of
Transportation rules and regulations. Thus, Defendant explains, the primary duties
of Mateos and Smith were materially different than the duti€xedifllo and
Montemayor.

Defendant’s second assertiails to demonstrat¢hat Plaintiffsare
not “similarly situated.” Plaintiffs have shown two overarching themes that each
of their tasks required: performing safety observations and investigating accidents.
Plaintiffs also demonstrated that they ealtbgedlyworked more than forty hours

per week without additional compensatiddeeSt. Luke’s Episcopal Hosp.

Villarreal, 751 F. Supp. 2d 902, 918 (S.D. Tex. 20t@lding that ptential class
members arésimilarly situated to the named plaintiffs ithey ae “similarly

situated” with respect to thgwb requirements and pay provisiondt is
understandable thatmong the more than fifty Safety Coordinators Select Energy
employsand the fifteen to twent8afety CoordinatorSelect Energy formerly
employed there would be some slight difference in the tasks perfoamexhg the
various regions antthe various HSE Regional Managekowever, “[s]ight
differences in job duties or functions do not run afoul of the similarly situated

requirement.” Tolentino v C & J SpeeRent Sers., Inc., 716 F.Supp.2d 642,

651 (S.D.Tex.2010) As several district courts have instructéd positions
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“need not be identicalfor conditional certification.Pedigg 666 F. Supp. 2d at

698 c.f. St. Luke’s Episcopal Hosp/51 F. Supp. 2&t918(“If the job duties

among putative class membeegy significantly, then class certification should be

denied.”(emphasis added)Plaintiffs' job functionsare sufficiently similarly
situated to warrant conditional certification.

CONCLUSION

For the foregoing reasorBlaintiffs’ Motion for Conditional
Certification iSGRANTED. The aboveentitled case is hereby conditionally
certified as a collection action.

The partiesshall submit goint proposedhotice to potential opin
plaintiffs within TEN (10) DAYS. If for whatever reason the parties cannot agree
to ajoint proposed noticehe parties shall submit a joint proposed notice to the
extent the parties do agree. The parties shall then stii@wmiseparat@roposed
provisionsandthe reasons for thaovision's inclusionin (or exclusionfrom) the
proposed noticwithin the ten day timeframe

Defendant Select Energy shall provide Plaintiffs’ counsel with a list of
names and last known addresses for all Safety Coordinators employed by Select
EnergySewices, LLC during the period of October 10, 201@tiober 10, 2013
within THIRTY (30) DAYS.

IT IS SO ORDERED.
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DATED: San Antonio, Texa$)ctoberl0, 2013.

V4
David Aa Ezra
Senior United States Distict Judge
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