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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

ENERQUEST OIL & GAS, LLC, and
CHIEFTAIN ENERGY, LLC,

SA-12-CV-542-DAE

Plaintiffs,
VS.
PLAINS EXPLORATION &

PRODUCTION COMPANY, EOG
RESOURCES INC., DENIS BRYSCH,)

N N N N N N N N N

RACHEL BRYSCH, LISA ANN )
LABUS, KEVIN V. LABUS, KAREN S.)
BRYSCH, LEONARD MOY JR., )

EDWIN MOY, DIANE PAPE, LEROY )
MOY, and ADELENE MANKA,

)
)
)

Defendants.

ORDER DENYING MOTION FOR RECONSIDERATION

On April 16, 2014, the Court heard oral argument on a Motion for
Reconsideration filed bignerQuest Oil & Gas, LLC'Enerquest”)and Chieftain
Energy LLC(“Chieftain”) (collectively, “Plaintiffs”). (“Mot.,” Dkt. # 147)
Plaintiffs’ Motion requested thalis Court reonsider the portion of its Nember
7, 2013 Order (“Order,Dkt. # 145) determining that, as a matter of law, the
Brysch and Moy Leases are not papldelay rental leases.John Matthew

Sjoberg, Esq., appeared on behalf of Plaintiffislichael McElroy, Eq., appeared
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on behalf of Defendant Plains Exploration & Production Company; J. Derrick
Price, Esq., appeared on behalf of Defendant EOG Resources, Inc.; and John
Bennett, Esq., and Ronald Walker, Esq., appeared on behalf of Defendants Denis
Brysch, RachieBrysch, Lisa Ann Labus, Kevin V. Labus, Karen S. Brysch,
Leonard Moy Jr., Edwin Moy, Diane Pape, Leroy Moy, and Adelene Manka
(collectively, the “Mineral Owners”). After careful consideration of the
memoranda and exhibits in suppoftnd in oppositiomo the motions, and in light

of the Parties’ arguments at thearing, the Court, for the reasons that follow
DENIES Plaintiffs’ Motion.

BACKGROUND

In 2008, EnerQuesacquired two oil, gas, and mineral leases in
Karnes County, Texas (collectively, tieease$). These lands are owned by
Defendants the Mineral OwnersThe Leases, which were identical in all relevant
respects, had twgear primary terms and could be maintained “for so long
thereafter as a covered mineral [was] produced in paying quantities” or the Leases
were “otherwise maintained in effect pursuant to [their] provisions’.
(Dkt. ##1142, 1143 (“Leases”) 1 2.)

Among the provisions capable eXtending the Leases in the absence

1 Plaintiffs EnerQuest and Chieftain are Oklahoma oil companies. Chieftain
Energy is wholly owned by its sole member, EnerQuest. (“SAC,” BH&6.

1156.)
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of actual production was the following “shintwell” clause

[1]f, during or after the primary term one or more wells on the leased
premises or lands pooled therewith are capable of producing oil and
gas or other substances covered hereby in paying quantities, but such
well or wells are either shwl or production therefrom is not being

sold by Lessee for a period of 90 consecutive days, then Lessee may
pay shuiin royalty of one dollar per acre of land then covered by this
lease such payment to be made to Lessor on or before the end of said
90-day perod and thereafter on or before each anniversary of the end
of said 96day period while the well or wells are shatand it shall be
considered that such well is producing paying quantities for all
purposes hereof during any period for which shubyalty is
tenderedprovided that if this lease is otherwise being maintained by
the payment of rentals or by operations, or if a well or wells on the
leased premises is producing in paying quantitieshutin royalty

shall be due until the end of the-88yperiod next following the end

of the rental periodr the cessation of such operations or production,
as the case may be.

(Id. 1 3(c) (emphases added).)

Although there were a number of old wells on the leased land, none
was producing at the time EnerQuest acquired the Leases in 2008. (Dkt. # 126
Ex. Gat 23.) On June 2, 2010, EnerQuest ran a diagnostic test on an old oil
well. (Id. Ex. Kat 16-11.) That well was originally completed in 1961 and had
been shut in by the prior operator approximately four years prior to the diagnostic
test (Dkt. #122 Ex. F 1 6.) During the production test, the well prodabedit
47,000cubic feet of gas. Id. Ex. F 1 7.) After approximately nine hours, its
pressure and flow rate dropped too low to measufiekt. # 113 Ex. | at 13.)

Once the test was completed, the well was shutin. (Dkt. # 122 Ex. E § 12.) On
3



June 3, 2010, EnerQuest changed out the wellhead and several valdeSx. K
at 6-7.)

Based on the results of the June 2, 2010 test, EnerQuest reclassified
the old oil well as a gas well, renamed it the Brysch No. 1 Well (the “Well”), and
pooled the Leases’ acreage into a single gas unit. #1&2 Ex. C.)

EnerQuest performed no additional operations on the Well before the Leases’
two-yearprimary terms expired on July 28, 2010, and August 4, 2010.
(Dkt. #122 at 5.)

On September 10, 201theBrysches’attorneysent a letter to
EnerQuest’s president, Greg Olson, stating that the Leases had terminated.
(Dkt. #126 Ex. Cat1.) On September 14, 2010, EnerQuest attempted to pay
shutin royalties to the Mineral Owners (DKt.126 Ex. D at 1; Dkt# 122 Ex.

E 1115-18), arguing that the Well, while not actually producing, was “capable of
producing in paying quantities” within the meaning & #hutin well provision
excerpted aboveDkt. #122 Ex. ET13, 20;Dkt. #126Ex. L at 1).

Believing that the Leases had expifethe Mineral Owners signed

2 In April 2011, EnerQueststill maintaining that the Leases had not expired
because it had timelgmhdered shuin royalties—continued to work on the Well so

that gas could be marketed. (Dkt. # 126 Ex. Fat Dkt. # 126 Ex. Gat8.) In
early July 2011, EnerQuest began producing the well using unassisted intermittent
flow. (Dkt.# 126 Ex. H at 6.)



new leases with Dan Hughes Company, L.P. (“Dan Hughes”) a few weeks later.
(Dkt. #122 Exs.G-N.) In November of 2010, Dan Hughes assigned half of its
interest in the new leases to Defendant EOG Resources, Inc. (“EOG”) and sold the
remainder to Defendant Plains Exploration and Production Company (“PXP”).
(Dkt. #131 Exs. NO.)

On June 1, 2012, EnerQuest and Chieftain filed this lawsuit against
PXP, EOG, and the Mineral Owners, bringing claims for breach of EnerQuest’s
leases, trespass to try title, removal of cloud on title, and declaratory relief.
(Dkt. # 1 183341.) PXP and EOG broughtuaterclaims for trespass, trespass
to try title, conversion, and declaratory relief (DkB82 {162—65; Dkt.# 33
1162-66); and the Mineral Owners brought countiims for baefaith pooling,
trespass, conversion, breach of contract, suit to quistditid declaratory relief
(Dkt. #31 1966-74). EnerQuest later amended its complaint to include
additional claims against EOG that stem from an alleged seismic tresp@ss. (
SAC 1143-49.)

On November 7, 2013, this Court entered an Order that, releva
the instant Motion for Reconsideration, granted the Mineral Owners’ Motion for
Partial Summary Judgment (Dkt. # 126), denied PXP’s Motion for Partial

Summary Judgment (Dkt. # 113nddenied EnerQuest’'s Motion for Partial



Summary Judgment (Dkt. #22° The Court concluded théte Leases are not
“paid-up” delay rental leases and Plaintiffs made no delay rental paym@rider
at4l) Thus, the Court concluded, the Leases expired and the MDeradrs
wereentitled to summary judgment.(ld.)

On NovembeP2, 2014 Plaintiffs filed the instantMotion for
Reconsideration of the Court’s Order, requestiradthe Court reconsider the
portion of the November 7, 2013 Order determining that, as a matter of law, the
Leases are not paitp delay rentdleases. Nlot. at2.)

As explained in the Court’s Ordehgfactsrelevant to the instant
Motion concern whethd?laintiffs timely tendered shtih royalties in accordance
with the terms of theeases The issue turns upon whether tleases weréheld
by rentals” such that the shutroyalties were not due unhinetydays after the
end of the term that was secul®dthe rentals, or whether the Lease werte
“held by rentalssuch thathe shutin royalties were durinetydays after the date
the well was shut in. If the lease was “held by rentalsPlamtiffs argue it was,
the shutin royalties were timely tendered within thimety-day period following

the expiration of the primary term; however, if the lease was not “held by rentals,”

3 The Order also denied PXP’s Motion for Partial Summary Judgment (Dkt. #

113) and EOG’s motion joining and adopting it (Dkt. # 124), granted EOG'’s
Motion for Partial Summary Judgment on Plaintiffs’ Seismic Claims (Dkt. # 125),
denied as moot PXP’s Motion to Sever (Dkt. # 105), and denied EnerQuest’s
Motion for Leave to File Third Amended Complaint (Dkt. # 107).
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the shutin royalties were duainetydays following the shutn of the Well and

were not timely tendered.In the Court’s Order that Plaintiffs now seek
reconsideration ofhe Court concluded the Leases were not “held by rentals,” and
thus, the Leases expired whelaintiffs failed to timely tender shdh royalties

within ninetydays of the Well's shtin.

STANDARD OF REVIEW

l. Motion for Reconsideration

Rule 540f the FederaRules of Civil Procedur@ermits courts to
revise “any order or other decisidimowever designated, that adjudicates fewer than
all the claims or the rights and liabilities of fewer than all the parties . . . before the

entry of judgment.” Fed. R. Civ. P. 54(bseeeTool Dev., Inc. v. Nat'l

Semiconductor Corp., 881 F. Supp. 2d,7488 (E.D. Tex. 2012) (holding that

under Rule 54(b), a court retains the power to revise an interlocutory order before
entry of a final judgment).“Rule 54(b) authorizes a district court to reconsider and
reverse its prior rulings on any interlocutory order ‘for any reason it deems

sufficient.” United States v. Rend@09 F.3d 472, 479 (5th Cir. 2013) (quoting

Saqui v. Pride Cent. Am., LLC, 595 F.3d 206, 21D (5th Cir. 2010)).

Althoughacourt has broad discretion to grant a motion for

reconsideratio under Rule 54(b), considerations similar to those under Rule 59(e)



inform the court’s analysi‘é. See, e.qValles v. FrazierNo. SA08-CA-501-XR,

2009 WL 4639679, at *2 (W.D. Tex. Nov. 30, 2009 Rule 59(e) motiorto alter
or to amend judgmentalls into questiothe correctness of a judgmeént.Indep.

CocafCola Employees’ Union of Lake Charles, No. 1060 v. G8o&a Bottling

Co. United, Inc., 114 F. App 137, 143 (5th Cir. 2004puotingTemplet v

HydroChem, Inc., 367 F.3d 473, 478 (5th @D04). Rule 59(e) “provides relief

to a party when there has besnintervening change in the controlling law Id.

(citing Schiller v. Physicians Res. Group, In842 F.3d 563, 56568 (5th Cir.

2003). Like Rule 54(b), “[a] district court hasOnsderable discretion in

deciding whether to grant or deny a motion to alter a judgenicGillivray v.

Countrywide Home Loansnc., 360 F. Apjx 533, 537 (5th Cir. 201@yuoting

Hale v. Townley, 45 F.3d 914, 921 (5th Cir.1995)To prevail on a Rule 59(e)

motion, however, the movant must show at least one of the following: (1) an
intervening change in controlling law; (2) new evidence not previously available;
or (3) the need to correct a clear or manifest error of law of fact to prevent rhanifes

injustice. In re Benjamin Moore & C0.318 F.3d 626, 629 (5th Cir. 2002).

* Rule 59(e) requires that “[a] motion to alter or amend a judgment must be filed
no later than 28 days after the entry of the judgmentéd. R. Civ. P. 59(e).
Here, the “judgment” (i.e., the Order) was entered on November 7, 2013, and
Plaintiffs’ motion for reconsideration was timely filed on November 22, 2013.
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. Summary Judgment

Summary judgment is granted under Federal Rule of Civil Procedure
56 when “the movant shows that there is no genuine dispute as to anwainfiateri
and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a);

see als@Cannata v. Catholic Diocese of Austd00 F.3d 169, 172 (5th Cir. 2012).

The main purpose of summary judgment is to dispose of factually unsupported

claims and defenses.Celotex Corp. v. Catretd77 U.S. 317, 3224 (1986).

The moving party bears the initial burden of demonstrating the
absence of any genuine issue of material fald. at 323. If the moving party
meets this burden, the noamoving party must come forward with specific facts

that establish the existence of a genuine issue for tleCE Am. Ins. Co. v.

Freeport Welding & Fabricating, Inc., 699 F.3d 832, 839 (5th Cir. 2012). In

deciding whether a fact issue has been created, “the court must draw all reasonable
inferences in favor of the nonmoving party, and it may not make credibility

determinations or weigh the evidence Reeves v. Sanderson Plumbing Prods.,

Inc., 530 U.S. 133, 150 (2000). However, “[ulnsubstantiated assertions,
improbable inferences, and unsupported speculation are not sufficient to defeat a

motion for summary judgment.”Brown v. City of Hous., 337 F.3d 539, 541 (5th

Cir. 2003). “Where the record taken as a whole could not lead a rational trier of

fact to find br the noAmoving party, there is no ‘genuine issue for trial.™
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Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)

(quotingFirst Nat'l| Bank of Ariz. v. Cities Serv. Co., 391 U.S. 253, 289 (1968)).

ANALYSIS

As a preliminary matteRlaintiffs titled their Motion as “Plaintiffs’
Motion to Reconsider Summary Judgment Ruling That, as a Matter of Law, the
Brysch and Moy Leases Are Not ‘Pdifp’ Leases,” anésk the Court to
reconsider its rulingn that regarghowever,Plaintiffs misconstrue the Court’s
ruling. The Court held thabased upon the facts of this case and the Leases’
provisiors, the Leases did not provide for delay rentals (whether paid annually or
up front) and the shuh royalties, therefore, we due at the end of the Leases’
primary terms. (Order at 41.) In other words, the Court did not holthéhat
Leases were not “paidp” Leasesratherthe Court held that they were indeed
“paid-up,” but were not “paielip” by the prepayment of delaymtals. In this
casedue to the lack of a drilling/delay rental clause or any other evidence
demonstrate thatelay rentals were in fact graid,the Leases were “paiab” by
the payment of aonus not delay rentals.

Plaintiffs now argue that th@ourt should reconsider its holding
becausépaid-up” is a term of aftmeaning thatlelay rentals have been prepaid in
all circumstances. Plaintiffs contend that a paidp lease canever be held by a

bonus or any other type of payment, even in the cetaalbsence of a delay rental
10



clause. However, for theasons that followthis Court cannot accept Plaintiffs’
argument that delay rentals must have been paid in this case because they are paid
in all cases involving a “patdp” lease The Court declias b give the label of
“Paid Up” in the corner of each patfee meaning Plaintiffs ask this Court to give
it and finds that the record, when viewed as a whole, supports the conclusion that
the Leases held in this case were held for their primary terms by some other
consideration (i.e., a bonus). The Court will not imply that delay rentals were
paid simply becase a lease is labeled “paigh.” In this case, the Leases were
“paid-up” by the payment of Bonus not delay rentals.

Each ofPlaintiffs argumentsas to why this Court should reconsider
its analysis and holding thdte Leases are not paigh delayrental leases as a
matter of lawwill be addresedin turn.

a. The Court will not consider previously asserted argumefitsing
the Mineral Owners’arguments

Plaintiffs first attempt to refute the Mineral Owners’ summary
judgment arguments because “the Court’s Order may have been influenced by
the. . .mistaken arguments,” and dedicate approximagjkitpages taeasserting
their previousarguments againgte Mineral Owners. (Mot. at20.)

However, “[i]t is well settled that motions for reconsideration should not be used to

raise arguments that could, and should, have been made before entry of judgment
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or to reurge matters that have already been advabhgedparty.” Helena Labs.

Corp. v. AlphaScientific Corp., 483 F. Supp. 2d 538, 539 (E.D. Tex. 2007) (citing

Browning v. Navarros894 F.2d 99, 100 (5th Cir. 1990)

In theirJuly 26, 2013Response to the Mineral Owners’ Motion for
Partial SummaryudgmentPlaintiffs arguedhat “[b]oth the Brysch and Moy
leasa are ‘paidup’ leases and therefore, do not require the payment of delay
rentals to maintain either lease during their primary terms.” (Dkt. # 133 at 3.)
Plaintiffs asserted that “[u]nder a pai@ lease, the delay rentals are paid when the
lease is executed, and this single payment maintains the lease during the primary
term,” (id.) and citedo various treatises to support their propositionSedid.

(citing Ernest E. Smith and Jacquelibang WeaveiTexas Law of Oil & Gas

8 4.3[A][3] (2d ed. 2012); 3 Kuntz Treatise on the Law of Oil & Ga§ 28.6

(1989)).) Plaintiffs argued that the absence of an “unless” cléuse
drilling/delay rental clauseonfirmed that the Leases wehnegaid-up’ with the
delay rentals havingeen “fully paid” when the Leases were execuiddag 4),
and thus asserted thteend of the rental period referred to in the shubyalty
clause coincided with the end of the Leases-ywar primary terms. (1d.)

Now, in their Motion for Reconsideration, Plaintiffs attertgpt
“refute” the Mineral Owners’ arguments regarding the fpgidease construction

because they are concerned @wrt may have relied upon the Mineral Owners’
12



“improper argumentan issuing its ruling (Mot. at 2-10.) Plaintiffs assert that
“the Mineral Owners’ arguments about paip leases contradict settled law, have
no support in any authority, and are unmeritoriousld. gt 7.) However this is
not a propebasisfor recnsideration of the Court’s Order. Because Plaintiffs
simply reurge matters already advanced to the Court and reassert arguments
opposition to the Mineral Owners that were previously presented and argued in
their Response to the Mineral Owners’ Motifam Partial Summary Judgment

those arguments are not proper in a motiondoonsideration. Helena Labs.

Corp, 483 F. Supp. 2d at 539A motion for reconsideration is not ‘the proper

vehicle for rehashing old arguments or advancing legal theories that could have

been presented earlier.” (quoting Resolution Trust Corp. v. Holmes, 8466 F. Supp.

1310, 1316 (S.D. Tex. 1993)

b. The Court’'s Order does not disregard the “pai] characteristics of
the Leasesor does it transform paidp delay rental into bonus

Next, Plaintiffs argue that the Court’s Order “disregstte now
common ‘paidup’ characteristics of the Leases and transfqrand-up delay
rental into bonus.” (Mot. at 10.)Plaintiffs contendthat the Court has
“dismissed and disregarded the now common format and terms feupédses
that are consistent with those used in the Lease&d)) (Specifically, Plaintiffs

argue that the Court has “conflated a delay rental payment with a bonus payment,

13



based on the notion that a single payment made at the inception of the Lease is
entirely comprised of a bonus, even if part of the payment isdedlto delay a
drilling obligation during the primary termthe very function of a delay rental
payment, but not a bonus payment.’ld. @t 16-11.) In support of this argument,
Plaintiffs cite multiple treatises and form leag@sthe proposition that paiup
leases commonly contain no provisions concerning the payment of delay.rentals
(Id. at 11(*As Smith and Weaver and other authorities make clear, however,
paid-up leases commonly contain no provisions concerning the payment of delay
rentals, because the lessee makes the delay rental payh@nthe lease is
executed.”) Plaintiffs contend thabecaus¢he language of the treatises and
form leasesonfam to the language of the Leasasthat they eliminate the delay
rental payment claus€id. at 12) the treatises and form leasg=mmonstrate that
the Leases are paigp delay rental leasesmd the “paielip nature of the Leases
attempted to be achieved should be given effectd.) ( However, Plaintiffs’
arguments fail because while the Leases may lack a delay rental clause and, thus,
be similar toform leasesn that regard, the form leases contain other provisions
that indicate that delay rentals have in fact beepgide Here, he Leases do not
contain the same.

Plaintiffs first directthe Court toa paidup lease fornpublishedby

Westthat does not contain any provision for the payment of delay reatglsng
14



thatthe Leases in question substantially comply with the suggestedlta@ o the

lack of a delay rental provision See28A West’'s Legal Forms, Specialized Forms

§ 22:37 QOil and gas leasdPaidup—Another form (Mot. Ex. E1.) While the
Leases anthis particular forntertainlyhave similaritiesthe form differs from the
Leases in question by its inclusion of an important igrom:
4.This is a paielp lease, and Lessee shall not be obligdtethg the
primary term hereof to commence or continue any operations of

whatsoever character tir make any payments hereunder in order to
maintain this Leasm force during the primary term . .

(Id.) (emphass added).

Thus, while this particular Wesdrm, like the Leases, contains no
delay rental clause, the form has additioteahguage to indicate that it is in fact a
paidup lease that requiresdrpayment$iereunder in order to maintain ttisase
in force during the primary term.” (Id.) (emphasis added). As discussed in the
Court’s Order, in most cases the exact form of “payment” makes no difference;

here howeverijt is critical®  Therefore, the Court finds that this particlféest

> The Court also finds it particularly important that like the Leases in guesti

this form makes no distinction as to what form of “payment” that is. In fact, the
title of the form is “Oil and gas leasdPaidUp—Another form.” The form is not
categorized as a “patgp delay rental” form and makes no reference to “rentals” in
any povision whatsoever.
6 If the “payment” holding the Leases was in fact a delay rental, Plaintiffs
argue they had ninety days following the expiration of the primary term (or “rental
period”) in which tatender shutn royaltiesthereforerenderingtheir September
14, 2010shutin royalty payment timely.
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form relied upon by Plaintiffs in support of their argument that-paidelay rental
leases commonly have no mention of delay rentals at all, actually supports the
Court’s ruling that paidip leases aneot always paidip by delay rentals, but can
also be paidip by additional “payments,” including, for exammdyonusas in

this case To highlight thidistinction, the Court will analyzéhe additional

forms relied upon by Plaintiffs.

One of the brmleassfrom West, entitled “Oil, gas and mineral
lease—Paidup form—With pooling provisior—Modern Form,” is attached to
Plaintiffs’ Motion for Reconsideration. Se€eMot. Ex. E2.) Plaintiffs cite to
this form, arguing that the Leases “conform” to West’s form |¢&aesdP laintiffs
characterize as a “model paig delay rental form[] that eliminates a delay rental
clause’” (Mot. at11-12.) This form includes the following language:

2. Term of Lease. This lease, which is a “paid leaserequiring no
rentals shall be in force for a primary term of [identification of years]
years fran the dates hereof . . ..

3. Royalty Payment. Royalties on oil, gas and other substances
produced and saved hereunder shall be paid by lessee to lessor . . . If
at the end of the primary term or any time thereafter one or more wells
on the leases premises or lands pooled or uditizerewith are

capable of producing oil or gas or other substances covered hereby in
paying quantities, but such well or wells are either shut in or
production therefrom is not being sold by lesseethen lessee shall

pay an aggregate shiatroyalty of $1 per acre. .on or before the

end of said Hday period while the well or wells are shut in or

production therefrom is not being sold by lesggeyided that if this
lease is otherwise being manted by operations, or if production is
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being sold by lessee from another well or wells on the leased premises
. . . ho shuin royalty shall be due until the end of thedBy period
next following cessation of such operations or production

6 West'sTex. Forms, Minerals, Oil & G&§ 3:4 (4th ed.) (emphes added).

In contrasthowever the Leases state the following regarding shut
royalties:

provided that if this lease is otherwise bemaintained by the

payment of rentals or by operatigws if a well or wells on the leased
premises is producing in paying quantities,shutin royalty shall be
due until the end of the 9flay period next following the end of the
rental perior the cessation of such operations or production, as the
case may be.

(Leases 1 3(c) (emphases added).)
Given the notable differences in the language between the form lease
and Plaintiffs’ Leases, the foraited by Plaintif6 in actuality cuts against
Plaintiffs’ argument that delay rentals atevayspaid in a paieup lease. If
Plaintiffs’ argument that delay rentals are always prepaid in aymaidasevere
the case, then the primary term woaldiaysbe the “rental period” such that
shutin royalties would never be required to be tendered until the number of days
provided for in the lease after the expiration or the “rental period,” or primary

term. However, the West form cited by Plaintiffs omits the “rental period” by

removingthe languag“if otherwisebeing maintainetby the payment of rentdls

and onlycontainingthe phrase’if otherwise being maintained byperations’ It
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seems logical when looking tite language of the West form tliegtcause it is a
paid-up lease “requiring no rentals,” there woulelerbe a “rental period,” per se.
Thus, itisillogical to allow Plaintift to rely upona poorly-draftedieasé
containingno language mentioning that the leas@aidup requiring“no rentals’
thenutilize language in the shim royalties clause pertaining to a “rental period”
andassert that a “rental period” exists because delay rentals have been paid
because they are alwaysypaid in a paielp lease. Rather, looking tahe West
form that Plainfifs have asserted is a true “paid”’ delay rental lease, it is
apparent that all delay rentals have been pegd under the Leases such that it is
“requiring no rentals” (although the Leases here do not say as much), there would
never be a “rentgleriod” provision in the shuh royalty clausgas demonstrated
by the West form) Because the Leases do not mention anything about “requiri
no rentals” or suggest the lack of a rental period as in the West form lease, the
Leaseslo not conform to West's palap lease

Plaintiffs also assert that the Court’s analysis “repeatedly relies on the
absence of a clause in the Leases reciting annual delay rental obligations or
otherwise providing for the payment of delay rentals in support of its conclusions

that the Leases are not paid leases.” (Mot. at 11.)But Plaintiffs assert that

! Indeed, Plaintiffs admit in their Motion that “some of the references to delay

rentals in other clauses of the Lease could have been more carefully drafted
(Mot. at 12.)
18



paid-up leases commonly contain no provisions concerning the payment of delay
rentals, because the lessee makes the delay rental payh@nthe lease is
executed. (Id.) Thus, Plaintiffs argue that the Court improperly interpreted their
Leases that provided for no delay rental clause. However, this argument, as
demonstrated by the above discussed fqand for the additional following
reasons)is incorrect.

TheWestform specifically pertaining to paidup delay rentalease

contains language indicatingatht is in fact paielip by prepaid delay rentals and
includes a paragraph providing for delay rentaM/est’'s PaidUp delay rental
form recommends including the following language: “Lessor acknowledges that all

of thedelay rentalsequired annually under Paragraphhave been prepagt the

time of Lessor’s execution and delivery of this lease.” 28A West's Legal Forms,

Specialized Form§ 22:87— Paidup delay rentals (4th ed. 2012) (emphases
added). Thughe“Paid-up delay rentalform lease expressly provides that the
delay renta “required annually under Paragraph aré not requiredhecause

they have been paidndcontemplates thmclusionof a delay rental paragraph.

The commentary to this Wesaid-up delay rentalorm states:

Lease forms that call for payment of delay rentals and also allow the
lease to be maintained by shatroyalty often specify that the amount
of shutin royalty is to be the same as the amount of the delay rental
payment and that shut royalty may be paid for the lessor’s account
into the depository bank named for delay rental paymeritsuch a
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form is used, the provision of the lease for payment of delaglrent
should therefore not be entirely stricken, or the result may be that the
shutin provision is rendered ineffective or ambiquous

Id. (emphasis added).

While Plaintiffs may be correct that paigh leases may completely
remove the delay rental clausieis West form demonstrates that Jeasin some
casesthe delay rental clause should be retaineficcordingly,the West paidip
delay rental form leas#isprovesPlaintiffs’ argument that the absence of a delay
rental clause is consistent with a pagpldelay rentalease.

Additionally, West's“Oil, gas and mineral leasePaidup
form—With pooling provisior—Modern form”cited by Plaitiffs in which they
direct the @urt to the lack of a delay rental clausateans the following
language![t]his lease, which is gpaidup lease requiring ncentals. . .” 6

West's Tex. Forms, Minerals, Oil & G&s3:4 (4th ed.) (emphasis added).hus,

while Plaintiffs are correct that this form does not include a delay rental clause, this
form specifically informs that no delay rentals are required and there is no

provision for delay rentalsecause delay rentdiave been pgaid Here, the

Leases contain no such provision.
As these forms illustrate, the Court did not simply rely upon the lack
of adday rental clause in the Leases. The Court recognizes that some forms of

paidup leases may not contain a delay rental clauSeee.g, 6 West’'s Tex.
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Forms, Minerals, Oil & Ga8§ 3:4 (4th ed.). However, when comparing the

construction of the Leaségrewith the forms cited by Plaintiffs, it is appar¢hat
they differ in their provisiogin important respects. kile the Leasemay lack a
delay rental clause, the forms contain other provisions that, when viewed as a
whole, indicate that delay retgeghave in fact beeprepaid. This is not the case
with Plaintiffs’ Leases.

The Court does not disagree with treatstesing thata ‘paid-up’
lease . .contains no provision for the payment of delay rentals.” (Mot. at 11

(citing Smith and Weave$4.3).) But while the Leases, like these purported

paidup delay rental clause leases, do not contain a delay rental cheu€aurt is

required tareview the contract as a wholeCoker v. Coker, 650 S.W.3d 391, 393

(Tex. 1983) {[C]ourts should examinand consider the entire writing an effort

to harmonize and give effect &l the provision®f the contract so that none will

be rendered meaningless.”)In doing s@the Courthas not relied simply on the
lack of a delay rental clause, but has considered the document in its entirety and
concluded that the Leases are not padielay rentaleases. Without any
additional provisions aridr evidence to the contrarthe Court canot conclude
that the Leases are paip delay rental leases.
Plaintiffs nextargue that the Court’s reasoning is “circular,” in that

the Court rejects the import of the “Paid Up” statement on each page of the Leases
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because the Leases purportedly do not ‘acknowledge such a payment,’ yet the

‘Paid Up’ statement is such an acknowledgnien{Mot. at 13) The Court

disagrees. Rather, the Court finds reason to believe that Plaiatdtsment, in

fact, is circular: Plaintiffs assert that the words tRdp” on the top of each page
arean “acknowledgment” that delay rentals were paid. However, that would
require the Court térst accept Plaintiffs’ unsupported argument that “paid is

a “term of art’meaningthat delay rentals have always beeepaid. The Court

has rejected that argumertdhas concluded that the term “paig” simply

means that there are no drilling obligations in the primary term (Order at 49); this
may be accomplished, with proper drafting, by thegagment of delay rentalsr

alsoby some other form of consideration or paymergee28A West's Legal

Forms, Specialized Forngs22:370il and gas leasePaidup—Another form

(stating“[ t]his is a paieup lease, and Lessee shall not be obligatetb make any
paymentdiereunder in order to maintain this Leasénte during the primary

term” (emphasis added) In any event, the term “Paid Up” at the top of the page,
when considered with the Leases as a whole, doesfapthat delay rentals have

been paid becausaly delay rentas are prepaid inmy form of apaid-up leasé.

8 Plaintiffs take issue with the Court’s statement that the drafters of the Leases

could have recited in the Leases that delay rentals had beemppaidPlaintiffs

assert that the Court, in making such a statement, ignored the fact that every page

of the Laases contains the statement “Paid Up” at the top right corner. (Mot. at
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It could very well have been, as the Leases’ language indicates, that the rental
period was held by a bonugiot delay rentals. In sum, despite Plairits’

arguments that the Leases substiptiaonform” to West's form patdip leases

an analysis reveals that they in fact contain critical differences that distinguish the
Leases here from the West forms cited by Plaintiffs.

At the hearingPlaintiffs also direedthe Court tcHitzelberge.

Samedan Oil Corp948 S.W.2d 497 (Tex. App. 19979r the propositiorthat

“paid-up” always means paidp by delay rentals and the lack of a delay rental
clause is indicative of a paitp delay rental lease. Plaintiffs argued the following
languagedescribing the lease Hitzelbergersupports their argument: “Paragraph

4 of the lease contains a typewritten sentence, which provides ‘[t]his is a paid up
lease and all references to delay rentals shall be disregardédl.&t 504.

Because thelitzelbergercourt concluded that “[p]aragraph 4 states that delay
rentals are paidp,” Plaintiffsessentially argue that this Court should hold the
same regarding their Leases because their Leases likewise had no “references to
delay rentals” due to strikingeidelay rental clause.The Court disagrees with

Plaintiffs’ interpretation oHitzelberger

12.) However, for the reasons stated above, the Court declines to give the
meaning to the term “paidp” that Plaintiffs assert it means; thus, the label “Paid
Up” at the top of eacphage, without additional provisions, does swggest that

the Court presume delay rentals have been paid.
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First, Plaintiffs simply lift an oubf-context sentenckeom a case that
did not decide the issue before this Court, but insteatledwhether thesubject
lease terminated during the primary term duéh latetender ofroyalty
payments. The defendant, Samedan, argued that pursuant to paragraph 4, “the
paidup nature of the lease gave Samedan an absolute and irrevocable right to the
oil and gas from for the Hitzelberger’s tracts for a thyear period” and, thus,
Samedan “need do nothing” to keep the lease in force during the primary term,
including paying royalties. Id. at 506. In concluding that royalties were in fact
due during the primary term, the court noted that “[b]ecause [paragraph 4]

certainly and definitely applies to delay rentals and not royalty paynveatsill

apply this unambiguous provision as writtenJd. at 506(emphasis added) The

court noted that “the paidp provision in the leasd#id not require Samedan to

make delay rental payments during the primary teitch’at 505), but that

provisiondid not extend to royalty payments due during the primary because

it “certainly and definitely” appliednly to delay rentals Id. (“Sameadan’s

interpolation that royalty payments need not be made during the primary term goes

beyond theclear expressed inteof the typewritten language in Paragraph 4.”

(emphasis added)).
In contrastunlike the lease iRlitzelbergerthe Leases heo not

“certainly and definitely” contain provisions to indical@tdelay rentalhave
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been prepaidnd there are none due during the primary terim fact, there is no
provision to indicate that delay rentals were even contemplated, much less prepaid.
Instead, Plaintiffessentiallyargue that the words “Paid Up” at the top of each

page, as a “term of artgombined with the complete lack of a delay rental clause,
have the same effect as the quoted languagekiitmalberger The Court

disagrees witlPlaintiffs.

Second, lte Court does not have a copy of the lease at issue in
Hitzelbergerand, in all likelihood, there may have been other provisions that, when
taken as a whole, would indicate to the court of appeals that delay rentals have
been prepaid. Indeed, thigtzelbergercourt noted that in determining the
parties’ intent in intergating a lease “[n]o single provision taken alone will be
given controlling effect; rather, all the provisions must be considered with
reference to therhole leasé 1d. (citing Coker, 650 S.W.2d at 393) (emphasis
added). In any event, the Court disagtbes theHitzelbergercase stands for the
proposition that a “pawdip” lease ialwayspaid-up by prepaid delay rentals.

Rather, the court held that based on the facts of the case and due to the language of
the lease provision iHitzelberger(languagehat the Court notes i®t present

here), delay rentgdayments were not required during the primary term. This

Court, however, is presented with different facts and declines to extend the

Hitzelbergerholding to mean what Plaintiffs argue it meartbat pid-up leases
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are always pawdip by delay rentals.

C. The Court gave the proper weight to Plaintiffs’ cited treatises

Next, Plaintiffs assert that the Smith and Wedrestise is one of the
foremost Texas oil and gas law authorities. (Mot. at 1Blpintiffs aguethat
the Court, in its Order, decided to give “not much” weight to the treatises cited by
Plaintiffs, including the Smith and Weaver treatisdd. &t 16.) Plaintiffs then
elaborate as to the citat®to such treatises anlde qualifcations and experieac
of the authors, and thus urtiee Court to reconsider the weight given to the
treatises. (Id.) However, Plaintiffs misconstrue the Court’s consideration of the
Smith and Weaver treatise¢he Court did not simply give “not muckveight to
the treatise, but rather stdtiat “with due respect to their authors, the answer

light of the facts of this particular case'not much.” (Order at 5femphasis

added) The Court noted how for every treatise that, like the Smith arevéve
treatise, statgsaidup leases involve prepaid rentals, there are othdrsating
that paidup leases with no drilling clauses are maintained during the primary term
by bonus payments.(ld. at57.)
Plaintiffs quote the Smith and Weaver treatisdollows:
Called a “paidup” lease, it contains no provision for the payment of

delay rentals. The rentals are paid when the lease is executed, and
this single payment maintains the lease during the primary term.
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By paying the entire rentap-front, the lessee is relieved of the
requirement of annual payments and avoids the possibilay of
inadvertent loss of the lease by failtmemake a timely or correct

payment

The paidup lease is normally drafted to last for the entire prymar
term and no action on the part of the lessee is required to maintain it
for this period.

(Mot. at3, 11 (quoting Ernest S. Smith and Jadigpe Lang WeaverTexas Law

of Oil and Gas§ 4.3[A] (2d ed. 2012)).)

However, as the Court noted in its order,every treatise that lends
itself to Plaintiffs’ argument, there are others to the contrary. For exaomge,

treatise state§a] paid-up lease does not contain a drilling clause, and an

additional consideration provided for in such a lease is detay rental 3-28

Kuntz, Law of Oil and Gag 28:6 (emphasis added) (citikgllerv. Rainbow

Resources, Inc744 S.\W.2A232,232(Tex. App. 1987). Also, another states

“[iln a‘paid up’ lease, theonuspays for a primary term lease of three years, five
years, or ten years and ‘so long thereafter as oil and gas is produced in paying
guantities.” During the primary term, there is then no commitment on the part of
the lessee to either drill or pay delaptals.” Owen W. Andersobavid v.

Goliath: Negotiating the ‘Lessor’s 88’ and Representing Lessors and Surface

Owners in Oil and Gas Lease Pla2% RMMLFINST 2 (1982)emphasis added)
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Another treatise provide$nost of the recent shale leases udilem upfront,
peracre bonus payment to the landowner rather than the concept of delay rentals.
The use of this type of payment arrangement is classified as a ‘paid up lease.”

Baldwin’s Oh. Prac. Real E€.47:6 (201213 ed.).

As the aforementioneddatises demonstratdhe Court did not decline
to give weight to the Smith and Weaver treatises. The Court is of the opinion that
the authors are highly respected in the field. However, the Court, as stased in it
Order, concludes that the Smith and Weaver treatises are not conirotling
case As stated in the Order, and as Plaintiffs surely acknowledge, treatises are
not binding on this Court and are useful only insofar as they are persuasive.
When compared to the facts of this case and the langudige lotaseshe

treatises, while certainly insightful, are not nearly as persuasitias particular

caseas Plaintiffs hold them out to be.

d. The summary judgment evidence supports judgment for the Mineral
Owners, not Plaintiffs

Next, Plaintiffs argue that the summary judgment evidence supports
judgment for Plaintiffs, not the Mineral Owners, or at the least raises a fact issue
about whether the Leases are pajidleases. (Mot. at 16.) Essentially, Plaintiffs
argue that the Leas themselves do not establish as a matter of law that they are

not paid up leases because their format, terms, andqygogge “Paid Up” labels
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are consistent with the Smith and Weaver treatises definaid-(p” delay rental
leases. I¢.at 16-17.)

However, agsliscusse@bove, (1) the format of the Lesssdo not
“conform” to the paidup form leases as Plaintiffs argue that they do; (2) the terms
of the Leases, likewise, neither conform to the form leases nor do they logically
result inthe conclusiorthat delay rentals have been prepaid; and (3) the Court
declines to give the label “Paid Up” on each page the meaning Plaintiffs urge this
Court to give #—that delay rentals have been prepaid because they aresalway
prepaid in a “paidip” lease.

I. Statenents ofMr. Olson

Plaintiffs also argue thdéihe statements of EnerQuest’s president,
Greg Olsonthat Plaintiffs “paid all delay rentals to the Lessors at signing” was not
a legal conclusion but was rather a statement of tagsarguing that the Court
erred in “dismiss[ing]” his statement. (Mot. at 17.) The Court did not simply
“dismiss” Mr. Olson’s statements, but rather held that because Mr. Olson “attached
no exhibits to his affidavit and did not explain why any lusoin payment that
EnerQuest made at signing should be construed as ‘all delay rentals’ rather than a
bonus,” the assertion was nothing more than a legal conclusion. (Order at 69.)
Indeed, “[u]nsupported allegations or affidavits setting forth ultimate or conclusory

facts and conclusits of law are insufficient to either support or defeat a motion for
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summary judgment.” Ramon v. Continental Airlines, Inc., 153 F. App’x 257, 259

(5th Cir. 2005) (quoting Galindo v. Precision Am. Corp., 754 F.2d 1212, 1216 (5th

Cir. 1985). Because EnerQuest presented no evidence that the payment at issue
was a delay rental rather than a bonus, Mr. Olson’s conclusory stateméal that
delay rentals” were paid at the Leases’ execution was nothing more than an
unsupported legal conclusion

Il Statements of Mr. Frye

Plaintiffs also take issue with the Court’s interpretation of statements
made by David Nichols Frye (the EOG landman), as well as statements made by
Plaintiffs’ counsel at theummary judgmertiearing. (Mot. at 18-19.)

Specificdly, Plaintiffs argue that when Mr. Frye testified that “paia’ implies
that “no rentals” were due during the primary term, he was “plainly” stating that
delay rentals had been paidild. at 18.) As quoted in the Court’s Order, Mr.
Frye’s deposition read as follows:
Q. Okay. So wher when we're looking at these leaesd
they're paidup mineral leases, . once these leases have been signed
by the landowners and Dan A. Hughes paid them whabsrars
consideration was paid, . Dan A. Hughes... doesn't have to do

anything else for three yeafs- if they -- if they choose not to,
correct, to hold these leases?

’ EnerQuest’s counsel was referring to the leases that the Mineral Owners

subsequently signed with Dan A. Hughes in 20Bdysch-HughesL.ease”) which
are entitled “PaidJp QOil, Gas, and Mineral Lease,” not to the Leases at issue in
this case, which are entitled “OIL, GAS AND MINERAL LEASE.”
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A. Yes.

(Dkt. #122 Ex. O at 69:2470:5 (emphases added).) Based on this,
the Court concluded that EnerQuest’s counsel hadlddkeFrye whether the
payment of @onus—not the “prepayment of delay rentatstnaintained the
BryschHughed_easeduring the primary term, and Mr. Frye, consistent with the
above analysis, answered in the affirmative: A pgdeasas one under which
the lessee has paidanusfor the privilege of holding the lease during its primary
term—a lease with “no rentals.” (SeeDkt. # 123 Ex. G (BrysciHughes Lease)

3 (“Thisis a PAID UP LEASE. In consideration of ttesh paymertendered

upon execution ahis lease, Lessor agrees that Lessee shall not be obligated,
except as may otherwise be provided herein, to commence or continue any
operations during the primary term or to make any shut in royalty payment during
the primary term.” (emphasis addgd)

Therefore, the Cougroperlyconcluded that contrary to EnerQuest’s
contentions, calling a lease with no drilling/delay rental clause -yaliidloes not
mean, as a matter of law, that the lessor paid “delay rentals” at execution. In the

BryschHughed_ease abonus paymennot rentals, maintained the “paug”

lease during the primary term.

At the hearing, Plaintiffs’ counsel argued that the word “bonus” is
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“shorthand” in the Texas Oil and Gas business that actually refers to the lump sum
of bothdelay rentals and bonus that is paid at the signing of a I&ase arguing

that Mr. Frye’s statements that a “bonus” was paid to maintain thedeaskl

actually beinterpreted that bonuanddelay rentals were paid becausis kommon

to simply refer to botlas a “bonus.” Plaintiffs have not asserted this argument in
their Motion and, in any case, provide no evidence save for Plaintiffs’ counsel’s
statements at the hearing to support the argument that “bonus” is actually
“shorthand” for bonus plus delay rentals. Thus, the Court declines to accept
Plaintiffs’ argument. Plaintiffs have provided the Court with no redsain

would necessitate its reconsideration of the interpretation of Mr. Frye’s statements
which are otherwise clear on their face

ii. Plaintiffs’ counsels statements at the summary judgment
hearing

As to the statements at tetemmary judgmerttearing, Plaintiffs, in

their Motion for Reconsideration, urge that the Court was “mistaken about the
import of counsel for Plaintiffs’ statemsnat the summary judgment hearing.”
(Mot. at 19.) Again, the Court declines to reconsider its Order on this basis.
Plaintiffs agree thaher counsel stated that the bonus and delay
rentals had been “wrapped into one payment,” and they also agtée thtated

that delay rentals were “deemed to have been paid” when the Leases were signed.
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(Id.) However, Plaintiffs aw argue that “[n]either of thestatements or others,
however, extrapolate into counsel having ‘admitted that the only payment made at
execution was a bonus payment that allegedly had delay rentals ‘wrapped in[].”
(Id. (quoting Order at 70). Plaintiffsmisinterpret the Court’'s analis of
Plaintiffs’ counsel’s statements.

The Court, in its Order, noted that in response to the Court’s inquiry
as to what evidence there was that delay rehtd been paid at signing in
addition to the bonus, Plaintiffs’ counsel responded that there was “no distinction”
between the two and also that the two had been “wrapped into one payment.”
(Order at 69.) The Courthendiscussed his statements as they relate to Plaintiffs’
failure to presendinyevidence that day rentals were actually paid Because
Plaintiffs’ counsek statements were incorrebiatthere is “no distinction”
between alelay rental and a bonus payment, simply calling it a “delay rental” and
stating that delay rentals were “deemed to have been plaedCourt determined
wasinsufficient Thus the Courheld that Plaintiffdhad notprovided the ©urt
with anyreasomat the hearing or in their motions to conclude that the payment at

issue was aalay rental rather than a bonus; Mr. Olson’s statem@rttserefore,

were unsupported legal conclusionsld. &t 639-70)

10 As stated above, MOlson stated in his affidavit that Plaintiffs “paid all
delay rentals to the Lessors at signing.” (Dkt. # 133 Ex. A.)
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Plaintiffs’ counsels statemeisf as discussed more thoroughly in the
Order,are simply notorrect A delay rental is “a periodic payment made by an
oil and gas lessee to postpone exploration during the primary leaselteren,”

Estate of Slaughter, 305 S.W.3d 804, 811 (Tex. App. 2@L@tingBlack’s Law

Dictionary1411(9th ed. 2009)), while a bonus is “plyment that is mada

addition to royalties and reas an incentive for a lessor to sign aramtigas

leas¢’ id. (emphasis added) (quotifsiack' s Law Dictionary206 (9th ed. 2009).

The statement that there is “no distinction” between the two, accordingly, is
incorrect andlid not provide the Court Wi anyevidence that delay rentals had

been paid at signing in addition to the botasupport Mr. Olson’s statements
Moreover, as discussed above, the Court finds Plaintiffs’ counsel’s arguments that
the word“bonus” is “shorthand” for the lump sum bbthdelay rentals and bonus
unpersuasive.

V. Timeliness of the Mineral Owner’s delay rentals arguments

In a separate argument, Plaintiffs assert that the Mineral Owners did
not give Plaintiffs any indication that they would contend that the Leases were not
paid-up leases or that a delay rental payment was not made until they filed their
Response to Plaintiffs’ Motion for Partial Summary Judgment. (Mot. at 18).
other words, Plaintiffs assert they had no reason to believe that these were disputed

issues bfore the Mineral Owners filed their Response.
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The Court is unsure how this is a point for reconsideration of its
ruling. In any case, the Mineral Owners statetheir Response to the Motion
for Reconsideration that they did not raise their arguments whether delay
rentals had been paid before their Response to Plaintiffs’ summary judgment
motion because the Leases did not provide for delay rentals. (“Resp.,” Dkt. # 150
1 9.) Thus, the Mineral Owners assdithey “did not see any need to argue
about delay rentals until after Plaintiffs argued in their motion for partial summary
judgment that the absence of a delay rental provision combined with the heading
‘Paid Up’ meant that delay rentals had been prepaid for the entire primary term of
each lege.” (d.) Once the argument was made, the Mineral Owners
responded. 14.) A review of the filings indicates the Mineral Owners’
explanation is correct.

CONCLUSION

Based on the foregoing, Plaintiffs’ Motion for Reconsiderafiok.
#147)is DENIED.
IT IS SO ORDERED.

Dated:San Antonio, Texa®\pril 24, 2014

David Avh Ezra
Senior United States Distict Judge
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