Amaya v. City of San Antonio Doc. 60

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION
JOSEPH AMAYA Cv. No. 5:2-CV-00574DAE
Plaintiff,
VS.

CITY OF SAN ANTONIQ,

w W W W W W W W W

Defendant.

ORDER: (1) GRANTING IN PART AND DENYING IN PARTDEFENDANT'S
MOTION TO DISMISS (2) DENYING PLAINTIFF'S MOTION FOR
RECONSIDERATION AND (3) EXTENDING DISPOSITIVE MOTIONS
DEADLINE
On July 2, 2014, the Court heard oral argument on a Motion to

Dismiss filed byDefendant Cityof San Antoniothe“City”). (Dkt. # 52.) Edward
L. Bravenec, Esq., appeared on behalf of Plaintiff Joseph Amaya (“Plairdifiti),
Judith D. Sanchez, Esq., appeared on behalf of the &iter careful
consideration of the memoranda in support of angpiposition to the Motion, and
in light of the parties’ arguments at the hearings, the Court, for the reasons that

follow, GRANTSIN PART AND DENIESIN PART the City’'sMotion to

DismissandDENI ES Plaintiff's Motion for Reconsideration
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BACKGROUND

l. Factual Background

On April 5, 2007, Dangerous Premises Investigator Alice Guajardo
(“Guajardo”}—an employe®f the City—inspectedhe residence located at 429
Devine Street in San Antonio, Texas (tirroperty”) following notification from
the Fire Department of a fadamagedstructure. (Dkt. # 38 (“Guajardo Dec.”) 1
2-3.) She found a firelamagedunsecured, and “dangerous” structure that
“possibly warranted emergendgmolition.” (d. 1 3.)

On May 17, 2007, Guajardo again inspected the Propadfound it
was in the same “dangerous,” unsecured conditftth.{ 4.) Accordingto
Guajardo, her assessment revealed “significant” fire damage Ryoperty’s
foundation, exterior walls, and roof systelfid. I 5.) She tookphotographs of the
damage and advised the Historic Preservation Office ofdaagerous condition”
of the firedamaged property(ld. 7 4-5.)

On May 29, 2007, Guajardo spoke with Plaintiff, the owner of the
Property. (Id. § 6.) Plaintiff informedGuajardo that his applitan for assistance
to rebuild the Subject Property haden approved by the Unitarian Universalist
Housing Assistance Corporati¢fty.U. Housing”) and that he would begin repairs
in the near future(ld.) However, when Guajardo spoke with U.U. Housing o

May 31, 2007, she waslvised that Plaintiff's application was still pendinid.



7.) Around a montHater, Guajardo rnspected the Property and found that no
repairs had beecronducted.(ld. 1 8.)

On June 7, 2007, Building Inspector Ramiro @lar(“Carrillo”), also
an employee of the City, inspected the Property and agreed with Gujainto
was severely firdlamaged and “structurally unsoundld. 1 9.) He
recommended demolition of the Propertg. X

Several weeks later, Guajardgain inspected the Propeayd found
that no repairs had been conductéd. 1 9.) On July 2, 2007, sheontacted
Plaintiff to determine the time frame in which repairs were todselucted.(Id.
10.) On July 10, 2007, Plaintiff informed Guajardo that repawsild commence
on July 16, 2007(ld. 1 11.) On the same day, the Lavadastoric District asked
that demolition of the structure be stayed because pbtential historical
significance. (1d.)

On July 30, 2007, Guajardo conducted yedthar inspection of the
Property and found it to be in the same “dangerous” condifiohn{ 12.) At that
time, she recommended demolition of the Prope(iy.) On thesame day, U.U.
Housing requested that demolition proceedings be abated beepisgto the
Property were to commence if Plaintiff's application wwpproved.(ld.) Several
months later, on November 27, 2007, Guajardo agaited the Property and

found it to be in the same conditiofid.) According to Guajardo, although she



attempted to contact Plaintiff to discuss thatter, she was unable to reach him by
telephone.(Ild. 1 13.)

On March 14, 2008, Guajardo-iespected the Property afwlind
that it had “deteriorated substantially from the initial inspectiofl’ § 14) She
further found that the severity of the deterioration “posed a cleanmanchent
threat” to “public safety.”(ld.) After consulting with Carrille—andsubsequently
obtaining the approval of Rdsanchez (“Sanchez”), the Directortbé City’s
Development Services Department, &alid Garza (“GarZg, Housing and
Neighborhood Servicesirector—the Property was “declared be an emergency
which required demolition.”(Id. 1 15.) Both Sanchez and Garza issued sworn
affidavits statinghat the Property posed a clear and imminent threat {séfety,
and/or property necessitating immediate demolitidd. at 26-21.) They further
found that there was no “feasible aftative abatemergrocedure” other than
demolition. (1d.)

On March 14, 2008Defendantarried out an emergendgmolition
of the Property.(Id. § 16.) On March 18, 2008, Garza, actiag behalf of the
City, sent a letter notifying Plaintiff that the Property lh@&n demolished and that
Plaintiff should expect amvoice for the demolition angklated expensegld. at

12.) The next month, an invoice for E80.00 was mailetb Plaintiff. (Id.at 13.)



1. Procedural History

On June 11, 2012, Plaintiff filed suit agaitig¢ Cityasserting claims
for violations of(1) Chapter 6Article VIII, § 6-175 of the City’s Code of
Ordinances; (2) Chapter 214 of thexas Local Government Code; (3) Article 1, §
17 and 8 19 of the Texas St&tenstitution; and (4) 42 U.S.C. § 1983 for the
deprivation of rights secured by tReurth, Fifth, and-ourteenth Amendments.
(Dkt. # 1) Plaintiff also seeks a declaratguggmentunderthe Texas Uniform
Declaratory Judgment Act that the Property did not constitute a clear and imminent
danger to the life, safety or property of any person and that under the
circumstances, other abatement procedures were reasonably available rather than
demolition (Id. ¥ 15.1)

On April 3, 2013, Plaintiff filed a Motion for Judgment on the
Pleadings.(Dkt. # 22.) On April 12, 2013, the City filed a Responsepposition
to Plaintiff’'s Motion for Judgment on the Pleadings and a partial Motion to
Dismiss. (Dkt. # 24.) On April 25, 2013, Plaintiff filed a Reply in support of his
Motion for Judgment on the Pleadings and a Response in opposition to the City’s
Motion to Dismiss.(Dkt. ## 25-26.)

On August 5, 2013, Plaintiff filed a Motion for Partial Summary
Judgment.(Dkt. # 37.) On the same day, the City filed a Motion for Summary

Judgment.(Dkt. # 38.) The parties fully briefed both motions. (Dkt. ##-48.)



On October9, 2013, the Court heard oral argument on the Motion for
Judgment on the Pleadings (Dkt. # 28¢l the Motion for Partial Summary
Judgmen{Dkt. # 37) brought by PlaintiffThe Court also heard the
Motion to Dismiss (Dkt. # 24) and the Motion for Summary Judgment (Dkt. # 38)
brought bythe City. After reviewing the motions arttie supporting and oppmg
memoranda, the Court deniBthintiff's Motion for Judgment on the Pleadings,
grantedthe City’s Motion to DismisgjeniedPlaintiff's Motion for Partial
Summary Judgment, and granted in part and denied ithea@ity’s Motion for
Summary JudgmentDkt. # 47.)
Specifically, the Court denied Plaintiff's Motion for Judgmentioa
Pleadings with respect to Plaintiff's claims for violations of the Texas Constitution
as well as his claims for violations of the Fourth and Fourteenth Amendments of
the United States Constitution brought pursuant to 42 U.S.C. 8 18Bat 22.)
The Court grantethe City’s Motion for Summary Judgmeon each
of Plaintiff's claims with the exception of his claims brought pursuant to 42 U.S.C.
§ 1983 stating:
[T]he Court dismisses Plaintiff's claims brought pursuant to 42 U.S.C.
§ 1983. However, baase Plaintiff has not been afforded an
opportunity to amend his complaint, the Court grants Plaintiff leave to
amend with respect to his § 1983 claims.

(Id. at 25)

The Court granted Plaintiff thirty days to file an amended pleading
6



with respect to his 8983 claimson November 8, 2013, Plaintiff filed an
Amended Complaint. (Dkt. # 50.)

Plaintiff's Amended Complaint, however, asserts the same causes of
action as his first Complaint, including those claims that were dismissed pursuant
to the Court’s order granting the City summary judgment on each of Plaintiff's
claimssave for his § 1983 claims, which the Court allowed him to amend.

On November 22, 2013, the Ciiled an Answer to Plaintiff's
Amended Complaint(Dkt. # 51.) On the same dayhe City filed a Motion to
Dismiss. (Dkt. # 52.) On December 6, 2013, Plaintiff filed a Responsenéo
City’s Motion to Dismiss. (Dkt. # 54.)

STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) authorizes dismissal of a
complaint for “failure to state a claim upon which relief can be granted.” Review
Is limited to the contents of the complaint and matters properly subject to judicial

notice. SeeTellabs, Inc. v. Makor Issues & Rights, Lt851 U.S. 308, 322

(2007). In analyzing a motion to dismiss for failure to state a claim, “[tjhe court
accepts ‘all welpleaded facts as true, viewing them in the light most favorable to

the plaintiff.” In re Katrina Canal Breaches Litig., 495 F.3d 1215 (5th Cir.

2007) (quoting Martin K. Eby Constr. Co. v. Dallas Area Rapid TraB6f F.3d

464, 467 (5th Cir. 2004)). To survive a Rule 12(b)(6) motion to dismiss, the



plaintiff must plead “enough facts to state a claim to relief that is plausiliie on

face.” Bell Atl. Corp. v. Twombly 550 U.S. 544, 570 (2007). “A claim has facial

plausibility when the plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the misconduct alleged.”

Ashcroft v. Igbal 556 U.S. 662, 678 (2009).

A complaint need not include detailed facts to survive a Rule 12(b)(6)

motion to dismiss SeeTwombly, 550 U.S. 544, 55%6 (2007). In providing

grounds for relief, however, a plaintiff must do more than recite the formulaic
elements of a cause of actioBeeid. at 556-57. “The tenet that a court must

accept as true all of the allegations contained in a complaint is inapplicable to legal
conclusions,” and courts “are not bound to accept as true a tegalision

couched as a factual allegatiorigbal, 556 U.S. at 678 (internal quotations and
citations omitted). Thus, although all reasonable inferences will be resolved in
favor of the plaintiff, the plaintiff must plead “specific facts, not mere caociu

allegations.” Tuchman v. DSC Commc’ns Corp., 14 F.3d 1061, 1067 (5th Cir.

1994);see alsd’lotkin v. IP Axess In¢407 F.3d 690, 696 (5th Cir. 2005) (“We

do not accept as true conclusory allegations, unwarranted factual inferences, or
legal conclusins.”).
When a complaint fails to adequately state a claim, such deficiency

should be “exposed at the point of minimum expenditure of time and money by the



parties and the court.Twombly, 550 U.S. at 558 (citation omitted). However, the
plaintiff shouldgenerally be given at least one chance to amend the complaint

under Rule 15(a) before dismissing the action with prejudBreat Plains Trust

Co. v. Morgan Stanley Dean Witter & Co., 313 F.3d 305, 329 (5th Cir.2002).

ANALYSIS

l. Motion to Dismiss

In its Motion to Dismissthe Cityargueghat(1) Plaintiffs re-asserted
causes of action that have previously been dismissed by thissbouit not be
consideregand(2) Plaintiff's amended 8§ 1983 clagfail to meet théMionell
standard for municipadiability. (Dkt. # 52 at 2.)

A. Plaintiff's Dismissed Claims

Although Plaintiff's Amended Complaint4&sserts all of the claims
he originally broughin his original Complaint, th€ourt will only consider his
81983 claims. The Court clearly and unequivocally granted summary judgment to
the City, dismissing each of Plaintiff’s claiméth prejudicé with the exception of
thoseclaimsbrought pursuant to 8 1983. The Court permitted Plaintiff to amend

his complant only with respect tdiis § 1983Xlaims; thusthe Court will not

! The Court dismissed with prejudice Plaintiff's (1) claims under Article |, §§ 17
and 19 of the Texas Constitution, (2) claim under Chapter 6, Article VIHL.B56

of the City’s Code of Ordinances; (3) claim under Chapter 214 of the Texas Local
Govenment code; and (4) action for a declaratory judgment under the Texas
Uniform Declaratory Judgment ActSé€eDkt. # 47.)
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consider those claims that areasseted in his Amended Complaint that have
previously been dismissed with prejudice. Accordingly, the GBRANT S this
City’s Motion to DismissPlaintiff’'s re-asserted claims.

B. Plaintiff's § 1983Claims

The Court granted Plaintiff leave to amend with respebistg§ 1983
claims. In his Amended Complaint, Plaintiff allegtése Cityhasa history of(1)
summarily deemingesidential properties dsnminently dangerous” which
require “immediate demolition,” and thereafter not demolishing the prq2)ty
slating dozens of residential properties for demolition, but providing notee to
selectfew, and (3 haphazardly, informally, and arbitrarily deeming residential
properties “imminently dangerous” by wholly unqualified persqii¥t. # 50,
10.2.) Plaintiff alleges that the actions tbfe City’sofficials were savidespread,
persistent, and common as to constitute a custom thatrgpngsented municipal
policy. (1d. ¥ 10.3.)

The Cityhas moved to dismiss Plaintiff's amended claimder
81983 (Dkt. # 52.) The City contends that Plaintiff has not sufficiently alleged

facts triggeringmunicipal liability undeMonell v. Department of Social Serviges

436 U.S. 6581978).
Municipalities and other localoyernment units are among those

“persons” to whom § 1983 appliefd. at 690. However,municipalities may not

10



be held responsible for the acts of their employees un@spandeat superior

theory of liability. SeePiotrowski v. City of Hous.237F.3d 567, 578 (5th Cir.

2001) (noting that the Supreme Court has “rejectpedticipal liability based on

respondeat superior, because the text of sectionw8®t bear suh a

reading”). A plaintiff must allege factshowing that the municipality itselnot
merely its employeeshas violated th€onstitution Piotrowski 237 F.3d at 578
(“[T]he unconstitutional conduct must be directly attributable to the municipality
through some sort of official action or imprimatur; isolated unconstitutional actions
by municipal employees will almost never trigger liability.”).

Thus, to prevail in a § 1983 municipal liability claim, a plaintiff must
provethree elementgl) a policymaker (2) an official policy (3) and aviolation
of constitutional rights whosamoving forcé is the policy or customPiotrowski
237 F.3d at 578 (quotingonell, 436 U.S. at 694)Only by satisfyingall three of
these elements can a plaintifistinguish individual violationperpetrated by
local government employees from those that can be fairly identifiedttions of
the government itself.'id.

An “official policy” may arise either directly from an authorized

policymaker’s “statement, atinance, regulation, atecision,” or indirectly from a

> To determine whether a municipal official is a policymaker, the douks to
state law to assess whether the official had “fowicymaking authority’over the
activity at issueSeeMcMillian v. Monroe Cnty, 520 U.S781, 786(1997).

11




“persistent, widespread practice” of apalicymaking municipal employees that

“is so common and well settled as to constitute a cust@arinett v. Slidell 735

F.2d 861, 862 (5th Cir. 1984) (en louiper curiam).With respect to direct
policymaker action, a single discretionary action taken by a policymaking official
does not establish an official policy unless the official is “responsible for

establishing final government policy” with respecthe discretionary action

taken. Brady v. Fort Bend Cnty., 145 F.3d 691, 699 (5th Cir. 1998) (quoting

Pembaur v. City of Cincinnati, 475 U.S. 469, 4838@)). With respect to official

policy arising from custom, “[i]solatedolations are not the persistent, often
repeated, constant violations, that constitute custom,” and “[ajroasy
municipal policy cannot ordinarily be inferred from single constitutional
violations” Piotrowski 237 F.3d at 581 (internal quotation k&omitted).

The Court dismissed Plaintiff's § 1983 claim in his originahplaint
because Plaintifflid notplead sufficient facts to satisfy tivonell standard.(Dkt.
# 47 at 25 Plaintiff correctly arguedhat theCity’s “policymaker,” the City
Council, adopted an “official policy” by enacting Ordinaneg&#. Id. Ordinance
6-175 provided that the City could demolish a dangestusture without prior
notice to the property owner when, “due to one or rstmectural conditions
threatening thetructural integrity of a building, there ickar and imminent

danger to the life, safety or property of any persqkt. # 384.)

12



However, Plaintiffpreviouslyfailed to sufficiently plead the third
element of municipal liability undévlonell—namel/, “a violation of
constitutional rightsvhose moving force is the policy or custon{Dkt. # 47at 23
(citing Piotrowski 237 F.3d at 578nternal quotation marks omitted) In his
original Gomplaint, Plaintiffargued that th€ity’s “imminentdanger
determination” in this case was an “abuseistretion.” (Dkt. # 41 at 9.)
However, whether Guajardo and other ypmlicymaking employees tasked with
inspecting the Property abused their discretion in determining that an gxigenc
existed does not establish a custom of constitutional violations Mutel.
(Dkt. # 47 at 29

In the Order dismissing Plaintiff's § 1983 claims without prejudice,
the Courtinstructed Plaintiff thain order“to state a claim, Plaintiff cannot merely
challenge the manner in which the City applied Ordinart@%in his specific
casehe must allege facts showing other instances where the City abused its
discretion in finding that certain structuregrhich would oherwise beentitled to
pre-demolition notice and a hearing under Texas Local Government Code 8
214.001—posed an “imminent” danger to public safetyd. Because “[a]
customary municipal policy cannot ordinarily be inferred from [a] single
constitutional violatioti Plaintiff must plead other instances of similar

constitutional violations committed by the City in order to state a claim for

13



municipal liability unde§ 1983. (Id. (quotingPiotrowski 237 F.3d at 581
(internal quotation marks omitted)).)

In his Amended Complaint, Plaintiff alleges that “from 2007 to 2011,
inclusive, the City . . . ruled that 41 . . . properties were to be demolished unless the
ownerrepaired the dangerous structur€Dkt. # 50 § 7.10.)Plaintiff states that of
the “41 houses slated for demolitjd@6 were not put on notice e Citys filing
with the property records office of Bexar Countyldl.  7.11.) Because this
Court must “accept as true all of the allegas contained in a complaint,” the
Court finds that Plaintiff has sufficiently plelde Monell requirements Seeln re

Katrina Canal Breaches Litig., 495 F.3d at 205. If the City, thréugggardo and

other norpolicymaking employees tasked with insfieg these thirtysix

properties, abused its discretion in determining that an exigency existed

thereafter demolished these properties without notice, this establishes a custom of
constitutional violations. Therefore, Plaintiff hallegeda “violation of

constitutional rights whose moving forpeasthe City’s] policy or customin his

Amended ComplaintSeePiotrowski 237 F.3d at 578nternal quotation marks

omitted).
The Court notes that had the City filed a motion for summary
judgment, the outcome would likely be different; however, because the Court must

accept as true Plaintiff's allegations for purposes of analyzing a motion to dismiss,

14



the Court concludes that Plaintiff has stated a viable claim. Accordthglourt
DENIESthe City’sMotion toDismiss Plaintiff's 81983 claim.

I. Motion to Reconsider Dismissal of Article |, § 17 of the Texas Constitution
Claim

Although te Court previously granted the City’s motion for summary
judgment orPlaintiff's claim pursuant térticle I, § 17 of the Texas Constitution
(Dkt. # 47) Plaintiff asks the Court téconstruehis amendegleadingsas a
motion to reconsidérhis § 17 takigs claim. (Dkt. # 54at 1)

Rule 54 of the Federal Rules of Civil Procedpeemits courts to
revise “any order or other decision, however designated, that adjudicates fewer
than all the claims or thaghts and liabilities of fewer than all the parties

before the entry of judgmentFed. R. Civ. P. 54(bkeeeTool Dev., Inc. v. Nat'l

Semiconductor Corp881 F. Supp. 2d 745, 748 (E.D. Tex. 2012) (holding that

under Rule 54(b), a court retains the power to revise an interlocutory order before
entry of a final judgment). “Rule 54(b) authorizes a district court to reconsider and
reverse its prior rulingsroany interlocutory order ‘for any reason it deems

sufficient.” United States v. Rend@09 F.3d 472, 479 (5th Cir. 2013) (quoting

Saqui v. Pride Cent. Am., LLC, 595 F.3d 206, 21D (5th Cir. 2010)).

Although a court has broad discretion to grant a oncfor

reconsideration under Rule 54(b), considerations similar to those under Rule 59(e)

15



inform the court’s analysi%.See, e.gValles v. FrazierNo. SA08-CA-501-XR,

2009 WL 4639679, at *2 (W.D. Tex. Nov. 30, 2009) Rule 59(e) motion to alter
or to amend judgment “calls into question the correctness of a judgniadep.

CocafCola Employees’ Union of Lake Charles, No. 1060 v. G8o&a Bottling

Co. United, Inc., 114 F. App’x 137, 143 (5th Cir. 2004) (quoliegnplet v.

HydroChem, Inc., 367 F.3d 473, 478 (5th Cir. 2004)). Rule 59(e) “provides relief

to a party when there has been an intervening change in the controllingdaw.”

(citing Schiller v. Physicians Res. Group, In842 F.3d 563, 56568 (5th Cir.

2003)). Like Rule 54(b), “[a] district court has ‘considerable discretion in uhecid

whether to grant or deny a motion to alter a judgmeEGillivray v.

Countrywide Home Loansnc., 360 F. App’x 533, 537 (5th Cir. 2010) (quoting

Hale v. Townley, 45 F.3d 914, 921 (5th Cir.1995)). Tevail on a Rule 59(e)

motion, however, the movant must show at least one of the following: (1) an
intervening change in controlling law; (2) new evidence not previously available;
or (3) the need to correct a clear or manifest error oblae prevent maifest

injustice. _In re Benjamin Moore & Co., 318 F.3d 626, 629 (5th Cir. 2002).

In the amended complaint, Plaintiff pleads tifiat City intentionally

demolished tb Propertyowned by Plaintiff and that the City’s intent behind th

® Rule 59(e) requires that “[a] motion to alter or amend a judgment must be filed no
later than 28 days after the entry of the judgment.” Fe@i\RP. 59(e). Here, the
“ludgment” (i.e., the Order) was entered on November 7, 2013, and Plaintiffs’
motion for reconsideration was timely filed on November 22, 2013.
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demolition was in the name of “public safety,” which is a form of “public use.”

(Dkt. # 50, 1 8.2. (citing City of Hation v. Crabb, 905 S.W.2d 669, 674

(Tex.App—Houston [14th Dist.] 1995, no wyi} Plaintiff alsopleads that the
Property at no time @& an imminent danger and the City’s summary demolition
was an invalid use of police powe(id. § 8.3.) Finally, Plaintiff pleads that the
facts alleged in his dendedComplaintshow that the City’s unilateral and
extrajudicial determination that theroperty posed an imminent damngvas an
abuse of discretionld.

This Court previously dismissed Plaintiff's § 17 takings claim because
the Property was a “public nuisance” under the statutory defindiah, therefore,
the City was justified in usingd police power to preserve pubdiafety by

demolishing the building(Dkt. # 47.) Plaintiff now cites toCity of Houston v.

Crabh 905 S.W.2d 669, 674 (Tex. App. 199®)support of his proposition that

the demolitionof a structure “in the name of public safety” is a form of public use,
triggering the protections undgrl7 of the Constitution of the State of Texas.
(Dkt. # 509 8.2 Dkt. #54.) However, tlis Court’'sruling was basedn Stewart a

morerecent Texas Supreme Court cageeeDkt. # 47(citing City of Dallas v.

Stewart 361 S.W.3d 562, 569 (Tex. 201)2)
In Stewart decided more than a decade affeabh the Texas

Supreme Court helithat the “government commits no taking when it abates what

17



is, in fact, a public nuisancé.’361 S.W.3dat569 (noting thatthe Texas Supreme
Court has “long held” that “the government commits no taking when it abates what
IS, in fact, a public nuisante Thus, ainding thatthe property is a public

nuisance will geerally be dispositive of a “takings” clainid. Crabh cited by

Plaintiff, is a decision from a lower appellate court and is not contrdtlerg.

Transcon. Gas Pipe Line Corp. v. Transp. Ins. Co., 953 F.2d 985, 988 (5th Cir.

1992)(holding that to determine Texas law, federal courts look to the final
decisions of the Supreme Court of Texas on the issue). Moreover, it goes without
saying thaCrabh a nearly twentyyearold decisionjs neither anntervening
change in controllingaw, 2905 S.W.2d a674, nor isCrabbnew evidence
previously unavailableo Plaintiff at the time of his complaint

Moreover,Plaintiff's allegation that the building at no time posed an
Imminent danger is not new evidence previously unavailable andlevantto
his § 17 takings claimA building canstill be a nuisance without being imminently
dangerousand thus its demolition would not constitute a takieeTex. Loc.

Gov't Code 214.001.002; Stewart361 S.W.3d&at569. The Texas Local

*In its previous order graing summaryydgment in favor of Defendanh

Plaintiff's § 17 claim, this Court found that tFeoperty posed a “nuisance” as
defined by Texas Local Government Code § 214.001(a)(1). Indeed, Plaintiff's
counsel conceded at the hearing that the Property was “unfit for human habitation
in the namal senséollowing the fire. Becausehe [Texas] Local Government
Code’s nuisance definition prohibits buildings that are “dilapidated,”
“substandard,br “unfit for human habitation,” this Court found that Plaintiff’s
structure wagn fact, a nuisance(Dkt. # 47 at 19
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Government Cods’'nuisance definitiofprohibitsbuildings that are ‘dilapidated,’

‘substandard,’ or ‘unfit for human habitationStewarf 361 S.W.3dt570

(quoting Tex. Loc. Gov’'t Code § 214.001(a)(1Plaintiff's counsel conceded at
the hearing that theroperty was “unfit for human habitation in the normal sense
following the fire? (Dkt. # 47at 19) Photographs taken by Guajardo and the
testimony in her declaration alsonfirm that the building was not fit for human
habitation.d. Therefore, Plaintiff conceded that the Structure was a nuisance
under the statutory definition.

In sum, Plaintiff's Amended Complaint does not allege an issue that
presentshe need to correct a clear or manifest error ofdate prevent manifest
injustice. The Court granted the City’s motion for summary judgment based on
consistent holdings by the Texas Supreme Court teagdkiernment commits no
takings when it abates a public nuisan(@kt. # 47at 19-20.) Plaintiff does not
bring up a manifest error of lawut rather requests the Court to follow a Texas
lower court instead of the Texas Supreme Court.

Plainiff’'s claim pursuant to Articld, 8 17 of the Texas Constitution
fails as a matter of law and the Cocwtrectlygranted the City’'s motion for
summary judgment on that clair®laintiff's request for reconsideration is denied.

CONCLUSION

For the reasons givethe Court herebRANT Sthe City’s Motion
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to Dismiss Plaintiff's reasserted claim®ENIESthe City’s Motion to Dismiss
Plaintiff's § 1983 claim, an@ENI ES Plaintiff's Motion to Reconsider his claims
pursuant to the Article I, § 19f the Texas Constitution

Because the dispositive motions deadline has expired, and due to the
convoluted nature of the case, in fairness to the parties, the Court hereby extends
the dispositive motions deadlinegixty (60) days after the filing of ils Order.

Thedeadline for filing dispositive motions is extendedseptember 3, 2014.

IT IS SO ORDERED.

DATED: San Antonio, Texasluly 3, 2014.

David Alh Ezra
Senior United States Distict Judge
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