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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

KHAFRA K. OMRAZETI,

Plaintiff, Cv. No. SA:12-CV-00730-DAE

VS.

AURORA BANK FSB,

AURORA LOAN SERVICES,
NATIONSTAR MORTGAGE LLC,
AND DEUTSCHE BANK NATIONAL
TRUST COMPANY

w) W W W W W W W W W W L LN

Defendants.

ORDER GRANTING DEFENDAN'S' MOTION TO DISMISS

On June 5, 2013, the Court heard oral argument on the Motion to
Dismiss Second Amended Complaied by Defendants Aurora Bank FSB,
individually and as subservicer to Awa Loan ServicesLC (“Aurora”);
Nationstar Mortgage LLC (“Nationstgr”’and Deutsch8ank National Trust
Company (“Deutsche Bk”) (collectively, “Defendard”). (Doc. # 19.) Justin
Opitz, Esq., appeared on bé#hat Defendants. Lynd Ladymon, Esq., appeared
on behalf of Plaintiff Khafra K. OmrazetiAfter carefully casidering the Motion,
and in light of the parties’ arguments a thearing, the Court, for the reasons that

follow, GRANTS Defendants’ Motion to Dismiss.
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BACKGROUND

In 2007, Plaintiff Khafra Omrazeti purchased two tracts of real
property in Bexar County, Tega (Doc. # 17 (“SAC”) 1 4.)The first is located at
24610 Alamoso Falls, San Antonio, T28255; the second is located at 25710
Gold Yarrow, San Antonio, TX 7826Q!d. 11 4-5.) First Magnus Financial
Corporation (“First Magnus”) was the originender on both mortgages. (Id.)
According to the SAC, however, Defendant Aurora later claimed to be the assignee
of the Deeds of Trust._(Id. 1 4.)

At some point (Plaintiff does not provide a date), Aurora initiated
foreclosure proceedings on the two praiest and on July 2, 2012, Plaintiff
brought suit against Aurora in the 438tiditial District Court of Bexar County,
Texas, seeking to enjoin the foreclosur@doc. # 1-1.) The state-court Petition
contended that Aurora lacked standindaieclose as a result of allegedly invalid
assignments and asserted causes of aididnaud, misrepresentation, negligence,
wrongful foreclosure, and to quiet title. (Id. § 10-11, 13-19.)

On July 27, 2012, Aurora removéte case to this Court on the basis
of diversity jurisdiction. (Doc. # 1 &-5.) On September 28012, Aurora filed a
Motion to Dismiss Plaintiff's OriginaPetition for failure to state a claim.

(Doc. #5.) On December 3, 2012, Rtdf filed an Amended Complaint.

(Doc. # 8.) On December 17, 2012,rAta moved to dismiss the Amended



Complaint. (Doc. #9.) On April 2013, Plaintiff filed his Second Amended
Complaint, adding Nationstar (which by thiamhe purported to be the assignee of
the deed of trust and the mortgage s&w see SAC 11 4, @nd Deutsche Bank
(the purported holder of the Notes, sedfl6, 9) as Defendants. (Doc. # 17.)

On April 19, 2013, Defendants filed a Motion to Dismiss Plaintiff's
Second Amended Original Complaint. d® # 19.) Plaintiff did not file a
Response. Defendants’ Motion tosDiiss is now before the Court.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 1(6) authorizes dismissal of a
complaint for “failure to state a claiopon which relief can be granted.” Review
Is limited to the contents of the compliaand matters properly subject to judicial

notice. See Tellabs, Inc. v. Makissues & Rights, Ltd., 551 U.S. 308, 322

(2007). In analyzing a motion to dismiss failure to state a claim, “[tlhe court
accepts ‘all well-pleaded facts as true, viegvthem in the light most favorable to

the plaintiff.” In re Katrina Canal Braches Litig., 495 F.3d 191, 205 (5th Cir.

2007) (quoting Martin K. Eby Constr. Ce. Dallas Area Rapid Transit, 369 F.3d

464, 467 (5th Cir. 2004)). To survive a Rule 12(b)(6) motion to dismiss, the

plaintiff must plead “enough facts to statelaim to relief that is plausible on its

face.” Bell Atl. Corp. v. Twombly, 550 U.%44, 570 (2007). “A claim has facial

plausibility when the plaintiff pleads faciusontent that allows the court to draw



the reasonable inference that the defendalmble for the misconduct alleged.”

Ashcroft v. Igbal, 556 U.S. 662, 678 (2009).

A complaint need not include di¢al facts to survive a Rule 12(b)(6)

motion to dismiss. See Twombly, 550 U.S. at 555-56. In providing grounds for

relief, however, a plaintiff must do moreathrecite the formaic elements of a
cause of action._See id. at 556-57. “Theetehat a court must accept as true all
of the allegations contained in a comptasinapplicable to legal conclusions,”

and courts “are not bound to accept as &legal conclusion couched as a factual
allegation.” _Igbal, 556 U.S. at 678 (intat quotations and citations omitted).
Thus, although all reasonable inferences will be resolved in favor of the plaintiff,
the plaintiff must plead “specific factspt mere conclusyg allegations.”

Tuchman v. DSC Commc’rSorp., 14 F.3d 1061, 1067 (5th Cir. 1994); see also

Plotkin v. IP_Axess Inc., 407 F.3d 690, 69éh(&ir. 2005) (“We do not accept as
true conclusory allegations, unwarrantadttial inferences, degal conclusions.”).
When a complaint fails to adedqely state a clainsuch deficiency
should be “exposed at the point of minimexpenditure of the and money by the
parties and the court.” Tambly, 550 U.S. at 558 (citation omitted). However, the
plaintiff should generally be given adst one chance to amend the complaint

under Rule 15(a) before dismissing the@ctvith prejudice._Great Plains Trust

Co. v. Morgan Stanley Dean Witt&rCo., 313 F.3d 305, 329 (5th Cir. 2002).




DISCUSSION

l. Plaintiff's Standing to ChallengedgéhAssignment of the Deeds of Trust and

Notes
Because Plaintiff's claims amll based on his argument that
Defendants obtained the Deeds afiStrand the Notes through invalid
assignments, the Court begins by addireg whether Plaintiff has standing to
challenge those assignments.

A. The Challenged Assignments

The original lender on PIdiff's two mortgages was First Magnus.
(See SAC 1 5; doc. # 5 Exs. A, B (certifieapies of the Deeds of Trust).) The
Deeds of Trust named Mortgage ElectmRiegistration Systems (“MERS”) as the
beneficiary and nominee for First Magrarsd granted MERS the power to
foreclose and sell the property. (Dé&c5 Exs. A at 3—4.id. Ex. B at 3-4.)

Now, however, Deutsche Bank cta to hold, “as trustee of a
securitized trust,” the Nosecorresponding to Plaintiff’'s mortgages. (SAC { 6.)
Aurora, says Plaintiff, once claimed to the assignee of the Deeds of Trust and
the servicer of his mortgages. (ld. § 4That Aurora was at least acting as
mortgage servicer is clear from Plaintifbgvn allegations: Plaintiff states that he
“did obtain a modification at one point froAurora Mortgage . .. .” (Id. 1 6.)) At

some point, however—apparently afieinitiated foreclosure proceedings—



Aurora “purported to transfer whateveghiis it held in the Plaintiff's mortgages to
Nationstar . . ..” (Id. T 6:id. at 2 n.1.Accordingly, Plaintiff appears to allege
that, at present, Deutsche Bank purptwtsold the Notes and Nationstar purports
to be the assignee tife Deeds of Trust.

Plaintiff concedes that, on tindace, “the real property records
establish[] a chain of title in Defendants...” (SAC { 18.) However, he insists
that “none of the Defendants have théhauty to foreclose on the real property
and could not have properly obtained a vabdignment of the lien.”_(Id. 1 5.)
The real property records are incorrect, insists Plaintiff, because “Defendants have
stepped in and filed assignments @&dds of Trust based upon invalid and/or
fraudulent documents . .. .” (id. 1 23).

In support of this assertion, Plaintiff appears to argue that any
assignment from First Magnus to anotparty must have been fraudulent since
First Magnus “filed [for] bankruptcy on August 21, 2007,” and since the
bankruptcy court entered ander prohibiting First Mgnus from transferring any
assets. (Id. 1 5.) While Plaintiff's mortgss were “purportedly securitized into a
trust and sold on Wall Street,” they wérever validly transferred into those

trusts” due to the bankruptcy court’s orderiidding transfers. (1d.) “Defendants

! At the hearing, the parties seemed toeaghat Aurora hadssigned the mortgage
to Nationstar after Aurora filed for bankptcy. However, the parties provided no
information about Aurora’s bankruptcy tre circumstances of the assignment in
their papers.



cannot establish,” insists Plaintiff, “that MERS (acting through an Aurora
employee) had the right to contravem€&ederal Bankruptcy Court Order and

assign the loans.”_(Id. 1 8.) Plaintiff also appears to argue that any assignment of
his loan to a trust is invalid because it tqu#ce after the closing date of the trust.

(Id. at 5.) Plaintiff did not provide apy of or citation to the bankruptcy court’s
order, state when the closing date @& trust was, or state when his mortgages

were purportedly transferred to the trust.

B. Plaintiff Does Not Have Stamlj to Challenge These Assignments

Because Plaintiff has concedibat the real property records do
establish a chain of title in Defendants (SAC { 18), the first question is whether
Plaintiff has standing to challenge thesigaments that resutlen Deutsche Bank
holding the Notes and Nationstar bethg assignee of the Deeds of Trust—
assignments to which he was not a pafgr the reasons that follow, the Court
concludes that Plaintiff does not have standing.

As this Court has explained, whether a plaintiff-mortgagor has
standing to challenge the validity of assignment to which he was not a party

depends on the nature of ttleallenge asserted. See Howard v. J.P. Morgan Chase

N.A., Cv. No. SA-12-CV-00440-DAE, 2018/L 1694659, at *5 (W.D. Tex. Apr.

18, 2013); Calderon v. Bank of Ameai N.A., Cv. No. SA:12-CV-00121-DAE,

2013 WL 1741951, at *9 (W.D. Tex. Ap23, 2013). Specifically, a



plaintiff-mortgagor has standing to assaghinst an assignee any challenge that

would render the assignment void rathertimerely voidable. Tri-Cities Constr.,

Inc. v. Am. Nat'l Ins. Co., 523 S.W.2426, 430 (Tex. Civ. App. 1975). As the

Texas Court of Appeals has put it:

The law is settled that the obligorsatlaim may defend the suit brought
thereon on any ground which renders the assignment void, but may not
defend on any ground which renders #ssignment voidable only, because
the only interest or right which an obligof a claim has ithe instrument of
assignment is to insure himself thatvaél not have to pay the same claim
twice.

Tri—Cities, 523 S.W.2d at 430 (citing &ls v. Carpenter, 330 S.W.2d 530, 537

(Tex. Civ. App. 1959)). This rule acats with long-established principles of
contract law. A void contract is “inlid or unlawful from its inception” and
therefore cannot be enforced. 17A C.I8ntracts § 169. Thus, a mortgagor who
was not a party to an assignment betwaentgagees may wertheless challenge
the enforcement of an assignment if #ssignment is void. A voidable contract,
on the other hand, “is one where one orenaf the parties have the power, by the
manifestation of an election to do soawoid the legal relations created by the
contract.” Id. Accordingly, only the pi#es to a voidableantract may seek to
avoid its enforcement.

Plaintiff alleges (1) that MERS violated a bankruptcy court order
when it transferred the Deeds of Trust to Aurora and (2) that the Notes were not

validly transferred to a trust because thayre transferred after the trust’s closing

8



date. For the reasons that follow, Pldirchallenges the assignment of the Notes
and Deeds of Trust on grounds that wadder them voidable, not void; and he
does not, therefore, have standing to bring those challenges.

1. An Unauthorized Post-Petition dmsfer is Voidable by the

Bankruptcy Trustee

Plaintiff asserts that “First Magnus Financial filed chapter 11
bankruptcy only a few months after obtainthg lien on Plaintiffs’ [sic] property”
and that “an order was entered by thetgagprohibiting assignments or transfers.”
(SAC 1 5.) Later in the s paragraph, Plaintiffates that “there was a
prohibition entered by the Court from tederring any assets.” (Id.) Under
another subheading, Plaintiff states tha¢fendants cannot establish that MERS
(acting through an Aurora employee)hae right to comavene a Federal
Bankruptcy Court Order and assign the loar{id. § 8.) Plaintiff did not provide
a copy of or citation to the bankruptcy court’s order, state when that order was
entered, or state when Fildagnus transferred its interest to Aurora. Indeed, itis
unclear whether Plaintiff is referring to arder of the bankruptcy court or to some
other decision made by the bankruptcy trusseese Plaintiff first states that “an

order was entered by the trustee” and timemtions a “prohibition entered by the

Court....” (Id. 15 (ephases added).) Accordingbt the hearing, the Court

requested a citation to the relevant bankruptcy court order. Plaintiff's counsel



provided a case citation: In re Riddagnus Fin. Corp., 4:07-bk-01578-EWH

(Bankr. D. Ariz. 2007). However, Plaintiff did not cite to a specific document on
the docket, and there are currently mibva@n 7,350 entries. Despite the Court’s
best effort to look at all orders on the &et; the Court has been unable to find the
order to which Plaintiffscounsel referred.

Absent evidence to the contrarye tGourt will assume that Plaintiff is
arguing that Aurora obtained First Magnusiterest in his mortgage in violation
of the automatic stay. Under 11 U.S82362(a)(4), the filing of a bankruptcy
petition automatically triggers a stayaagst “any act to . . . enforce any lien
against property of the estate.” “Thaysprovides the bankrupt a period of respite
so that he will have an opportunityntake appropriate plarfor reorganization

and remains in effect until the bankruptcy proceeding is concluded or the property

at issue is no longer in the bankrupéstate.” _Paine \Bealy, 956 S.W.2d 803,
805 (Tex. App. 1997) (citing 1W.S.C. § 362(a)(1), (c)).

While some courts disagree, segy., Helfrich v. Thompson (In re

Thompson ), 273 B.R. 143, 144 (BankrDSOhio 2001), the Fifth Circuit has
consistently held that actions taken iolation of the automatic stay are voidable

rather than void. As the Fifth Cintexplained in In re Coho Resources, Inc.,

Courts disagree . . . as to the effecviofations of [the] automatic stay.
Some courts hold that acts in viotatiof the stay are void ab initio and
incurable. [Footnote omitted.] We adééo the view that violations are
merely “voidable” and are subjectdiscretionary “cure.” [Footnote

10



omitted.] This position rests on thenbauptcy court’s statutory power to
annul the automatic stay [footnote omiilte.e., to “lift the automatic stay
retroactively and thereby validate acts which otherwise would be void.”

345 F.3d 338, 344 (5th Cir. 2003) (quoting Sikes v. Global Mar., Inc., 881 F.2d

176, 178 (5th Cir.1989); see also Sikes, 881 F.2d at 178 (explaining that the

“characterization of every violation gection 362 as being absolutely void is
inaccurate and overly broad”) (internalogations marks omitted); re All Trac
Transp., 306 B.R. 859, 874 (Bankr. N.DxXT2004) (“In the Fifth Circuit, a
violation of the automatic stay is voidable, not void.”). Because the bankruptcy
court may cure any violations of the autdimatay, such transactions are voidable,
not void, and Plaintiff, who was not a patb the transactions, has no standing to
challenge them.

Assuming, in the alternative,ahPlaintiff is arguing that First
Magnus somehow transferred its intetesfurora without the Trustee’s
authorization, he also lacks standingptmg that challenge. Section 549 of the
Bankruptcy Code (the “Code”) provides tlitite trustee may avoid a transfer of
property of the estate (1) that occafter the commencement of the case; and
(2)(A) that is authorized only under secti@d3(f) or 542(c) of this title; or (B) that
is not authorized under this title by the court.” 11 U.S.C. § 549(a)(1)(B)
(emphasis added). As the Bankruptcy Céorrthe Northern District of Texas has

explained:

11



In order to establish a claim under § 5¢f& Trustee need only establish that
(1) a transfer occurred, (2) the tragrsbccurred after the commencement of
the case, (3) the transfeas made without couatuthority, and (4) the
property transferred was property of gstate. See In re Advanced Modular
Power Sys., Inc., 413 B.R. 643 (BankrD. Tex. 2009). The Trustee need
not establish that the transfer wasthg debtor, or that the transfer was
voluntary.

In re Vallecito Gas, LC, 440 B.R. 457, 481 n.21es also C.J.S. Bankruptcy

8 668 (“Generally, the trustee or othergmn exercising the avoidance power may
avoid a transfer of property of the esttitat occurs after .hicommencement of the
bankruptcy case, provided that such transfer is not authorized by the Bankruptcy
Code or by the court.”). Section 549 makk=ar that transferthat take place after
the commencement of a bankruptcy casen if unauthorized, are not void ab

initio; instead, they may be voided at thdiop of the bankruptcy trustee. See In

re Schwartz, 954 F.2d 569, 573 (9th Cir. 1992) (“[S]ection 549 implies that some

of these [unauthorized] transactions Wil valid_unless affirmatively challenged

by the trustee.”) (emphasis added); sse &h re Paxton, 440 F.3d 233, 237 (5th

Cir. 2006) (vacating the district court’s judgnt “to the extent that it set aside [a
post-petition sale] based [solgbn violation of the autmatic stay” and noting that
the key question in the cagas “[w]hether § 549 gave the Trustee the right to set

aside the [post-petition] tax sale™); In Aelvanced Modular Power Sys., Inc., 413

B.R. 643, 67273 (Bankr. S.D. Tex. 2009) ¢hog that trustee could, pursuant to

8 549, avoid unauthorized post-petitivansfers of estate property).

12



Accordingly, even assuming theitin of Plaintiff's allegations—even
assuming that First Magnus’s interest in Plaintiff’'s loan was transferred to
Defendants after First Magnus filed fomauptcy—that transaction would merely
be voidable at the option of the bankruptowrt or at the option of First Magnus’s
Chapter 11 Trustee Because Plaintiff's allegationi true, would not render the
assignment void, Plaintiff does not hastanding to challenge the assignment, to
which she was not a party, on the ground ifhwablated an order of the bankruptcy
court.

2. A Transfer Occurring After th€losing Date of a Trust Is

Voidable by the Trustee

Construing the Complaint liberally Plaintiff's favor, he also appears
to challenge the transfer of the Noteat/Nall Street” trust on the ground that
“[dJocuments on file with the SEC establish that all assignments had to take place
by the close date of the trust .. ..” (SA 5.) Plaintiff does not state the date on

which the relevant trust supposedly @dsr the date on which the Notes were

2 At the hearing, Plaintiff's counsel praléd the Court with the docket number of a
bankruptcy case from the Northernsbict of Texas (In re Abusaad,
03-bk-81289-hdh13 (Bankr. N. Tex. 2003)), insisting that the case supported her
contention (made for the first time atthearing) that a post-petition transfer

would be void, not voidable. HowevergtlCourt has been unable to find the order
to which Plaintiff's counsel referred, both because she did not cite to a specific
document on the docket and becausedhaé’s documents are not available
through the electronic court filing systemWestlaw. In the future, Plaintiff's
counsel would be wise to address refgv@ase law in a Response to any motion to
dismiss.

13



purportedly transferred to the trugtlaintiff does, however, acknowledge that
Deutsche Bank purports to hold the Noés trustee for this unnamed trust.

(SAC 11 6, 9.) Once again, whether Pléias standing to challenge the transfer
of the Notes to the trust depends on wikethis allegations, if true, would render
that assignment void or merely voidable.

Plaintiff provides no information abotite trust except to refer to it as
one that was “sold on Wall Street(SAC { 5.) In the absence of evidence
suggesting otherwise, then, the Court wibume that this trust is governed by
New York law. Even assuming thattlransaction that Plaintiff challenges
violated the terms of the trust, howeyttrat after-the-deadline transaction would

merely be voidable at the election of awemore of the parties—not void.

As this Court explained in Cadon, New York courts have made
clear that a beneficiary can ratify astee’s ultra vires act. See 2013 WL
1741951, at *11-*12 (collecting casespepsalso 106 N.Y. Jur. 2d Trusts 8§ 431
(2013) (“[T]rustee may bind trust to arhetwise invalid act or agreement which is
outside the scope of the trustee’s power wihemeficiary consents to or ratifies the

trustee’s ultra vires act or agreementlf)an act may be tdied, it is voidable

rather than void. See Hacket v.dKett, 950 N.Y.S.2d 608, 2012 WL 669525, at

*20 (N.Y. Sup. Ct. Feb. 21, 2012) (“A voiaitract cannot be ratified; it binds no

one and is a nullity. However, an agreefrtbat is merely voidable by one party

14



leaves both parties at liberty to ratify the transaction and insist upon its
performance.”) (quoting 27 Williston ono@tracts § 70:13 [4th ed.]) (internal
guotation marks omitted); 17 C3J.Contracts § 4 (noting that “a void contract . . .
IS no contract whatsoever” and “canbetvalidated by rafifation” but “[a]

contract that is merely voidable is cafgbf being confirmed or ratified by the
party having the right to avoid it . . . .").

Because a trustee’s unauthoriggshsactions may be ratified, such
transactions are voidable—not void. Thergen if it is true that the Notes were
transferred to the trust in violation ofetlrust’s terms, that transaction could be
ratified by the beneficiaries of the trusichis therefore merely voidable. Plaintiff
does not allege that he is a beneficiarpioin some other way a party to the “Wall
Street” trust. Moreover, for the reasons given, Plaintiff does not have standing to
challenge an assignmentwdich he was not a party unless that assignment was
void. Accordingly, since even an aftéretdeadline transfer of the Notes to the
trust would merely be voidable at the agtiof the trust’'s beneficiaries, Plaintiff
has no standing to chatige that assignment.

Il. “Misrepresentation/Fraud/Neqgligence”

Having established that Plaintiff, labst on the facts alleged, does not
have standing to challenge the assignnoéitotes or Deeds of Trust, the Court

turns to the causes of action that hegake Plaintiff’s first cause of action is

15



entitled “Misrepresentation/Fraud/Negligeric€onstruing the SAC liberally in
Plaintiff's favor, the Court understands himbe alleging three distinct causes of
action under this subheading: (1) hggnt misrepresentation; (2) fraud by
misrepresentation; and (3) negligence. Ndwdess, Plaintiff fails to state a claim.

A. Negligent Misrepresentation

Under Texas law, a claim for negigt misrepresentation consists of
four elements:

(1) the representation is made by a dedenan the course of his business, or
in a transaction in which he hagpecuniary interest; (2) the defendant
supplies “false information” for the guidee of others in their business; (3)
the defendant did not exercise reasoaalalre or competence in obtaining or
communicating the information; and (he plaintiff suffers pecuniary loss

by justifiably relying on the representation.

Gen. Elec. Capital Corp. v. Posé5 F.3d 391, 395-96 (5th Cir. 2005) (quoting

Clardy Mfg. Co. v. Mar. Midland Bud.oans, Inc., 88 F.3d 347, 357 (5th Cir.

1996)).

Plaintiff appears to allege two snéepresentations. First, Plaintiff
claims that Defendants misrepreseritbeat they were entitled to foreclose
pursuant to the powers in the Deed of Tresen though they “did not have the
right to do so.” (SAC 1 15.) Plaintiff smsts that these representations were made
“[in] the notices of sale,” which were éat by Aurora Bank and Nationstar.” (Id.)
According to Plaintiff, Aurora sent a tice of sale in June 2012, and Nationstar

sent another in December 2012. (I&legedly, each notice “demanded an

16



amount that was incorrect and . . . [imeztly] claimed [Deéndants] had legal
rights to foreclose.” (Id.) Plaintiff aims that he “relied on these claims and
obtained counsel to defend against [therfgrting him to spend money to litigate
this action and to post a bond. (Id.) &ed, Plaintiff allegeshat Aurora “stated
that if he [made] payments on time for agh] modification that [the modification]
would be permanent” but instead began foreclosure proceedings.

1. Alleged Misrepresentationn the Notice of Sale

Plaintiff’s first negligent narepresentation claim—based on alleged
misrepresentations in the notices of saletsfaFirst, Plaintiff's claim that it was a
“misrepresentation” for Defendts to assert that they were entitled to foreclose
appears to be based on nothing moamthis argument that Defendants obtained
the Notes and Deeds of Trust via frawhilassignments; and, for the reasons
given in Part I,_supra, Plaintiff deaot have standing to challenge those
assignments. Accordingly, Plaintiff pleado facts to support the conclusion that
Defendants made a misrepresentation.

Second, even assuming that the Defendants’ representations that they
were entitled to foreclose were false, Ridi has pleaded no facts to establish (1)
that Defendants did not use reasonable itaneaking those representations or (2)

that Plaintiff relied on those misrepresdiaas. To begin, Plaintiff simply does

not plead anything that could be construed as satisfying the element that

17



Defendants did not use reasonable caraaking the representation, such as an
allegation that they should have known thaytdid not have the right to foreclose.
Furthermore, Plaintiff claims that he “relied on” Defendants’ claim that they were
entitled to foreclose when he “obtainaesliasel to defend against [them]” and that
this forced him to spend moneylitigate this action and to post a bond.

(SAC 1 15.) However, Plaintiff's owrllagations belie his contention that he
“relied on” Defendants’ qgresentations: Plaintiff obtained counsel to defend

against foreclosure because he did ntiebe that Defendants had the right to

foreclose on his property. Plaintiff coutdt have “relied ona misrepresentation

that he never believed wasie. See Bennett v. JPMorgan Chase, 3:12-CV-212-N,

2013 WL 655059, at *6 (N.D. Tex. Feb. 5, 2013) (“Plaintiff's statement that he
retained legal counsel to ‘prevent’ thedolosure fails to show reasonable reliance
on his part, and shows instead his attetogontest Defendants’ purportedly
fraudulent actions.”). Accordingly, Plaifits first negligent misrepresentation
claim is dismissed.

2. Alleged Misrepresentation Concerning Loan Modification

Plaintiff's second negligent misrepresentation claim is based on the
allegation that Aurora “stated théhe [made] payments on time for a

modification that [the modification] woulde permanent.” (SAC  16.) Instead of

18



honoring that representation, claimsiBtiff, Aurora initiated foreclosure
proceedings. _(Id.)

This claim also fails, becaa, “[tJo establish a negligent
misrepresentation claim, the plaintiff must . . . prove that the defendant
misrepresented an existing fact rather tagaromise of futureonduct.” _Miller v.

Raytheon Aircraft Co., 229 S.W.3d 358,9-80 (Tex. App2007) (emphasis

added). “A promise to do or refrairom doing an act in the future is not

actionable because it does not concerexasting fact.” BCY Water Supply Corp.

v. Residential Invs., Inc., 170 S.W.3d 5863 (Tex. App. 2005). Texas state and

federal courts have repeatediigld that promises to mddia loan are precisely the
kinds of forward-looking promisekat cannot support a negligent

misrepresentation claim. S&ébomas v. EMC Mortg. Corp499 F. App’x 337,

342 (5th Cir. 2012) (explaining that “representations regarding future loan
modifications and foreclosure constitut@mrises of future action rather than
representations of existing fact” amdl not support a claim for negligent

misrepresentation); De Franceschi v.@Alome Loans Servicing, L.P., 477 F.

App’x. 200, 205 (5th Cir. 2012) (holding, under Texas law, that promising not to
foreclose on home while loan modificatiasas pending was not an existing fact

but a promise of future conduct); Ayers v. Aurora Loan Servs., LLC, 787 F. Supp.

19



2d 451, 456 (E.D. Tex. 201(game). Accordingly, Plaintiff's second claim for
negligent misrepresentation is dismissed.

B. Fraud by Misrepresentation

To state a claim of fraud logisrepresentation under Texas law, a
plaintiff must sufficiently allege (1) misrepresentation that (2) the speaker knew
to be false or made recklessly (3) wikie intention to induce the plaintiff's
reliance, followed by (4) actual and justlfle reliance (5) causing injury. Rio

Grande Royalty Co., Inc. ¥€nergy Transfer Partners, L.P., 620 F.3d 465, 468 (5th

Cir. 2010) (quoting Ernst & Young, L.L.P. Rac. Mut. Life Ins. Co., 51 S.W.3d

573, 577 (Tex. 2001)).

Claims of fraud by misrepresentation must satisfy the heightened
pleading requirements of Federal RuleCofil Procedure 9(b): “In alleging fraud
or mistake, a party must state withrgpaularity the circumstances constituting
fraud or mistake. Malice, intent, knowlige, and other conditions of a person’s
mind may be alleged gerally.” The Fifth Circuit stctly construes the Rule and
requires the plaintiff “to specify the statenis contended to be fraudulent, identify
the speaker, state when amldere the statements were made, and explain why the

statements were fraudulent.” Flaheft\Crumrine Preferredhcome Fund, Inc.,.

v. TXU Corp., 565 F.3d 20@06-07 (5th Cir. 2009).
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1. Alleged Intentional Omission of Information

Plaintiff first alleges thabefendants “intentionally omitted
information and misled Plaintiff so as to stop Plaintiff from taking actions to
protect his interests.” (SAC { 16.) Howeuhis vague allegation does not satisfy
the heightened pleading requirement&afe 9(b), because Plaintiff does not
describe the “who, what, when, wheraddow,” as required for a fraud claim.

See Benchmark Ets., Inc. v. J.M. Huber @Qo., 343 F.3d 719, 724 (5th Cir.

2003). “[A]rticulating the elements of fud with particularity requires a plaintiff
to specify the statements contendebtedraudulent, identify the speaker, state
when and where the statements were made explain why the statements were

fraudulent.” _Williams v. WMX Techs., 112 F.3d 175, 177 (5th Cir. 1997).

Plaintiff does not explain what informan was “omitted,” which communications
that information was omitted from, who dethe allegedly fraudulent statements
and when, or how those misrepresentatjgrevented Plaintiff from “protect[ing]
his interests.”

Furthermore, “[a]lthough Rule 9(lxpressly allows scienter to be
‘averred generally,” snple allegations that a defemdgossesses fraudulent intent

will not satisfy Rule 9(b).”_Dorsey v. Portfolio Equitidac., 540 F.3d 333, 339

(5th Cir. 2009). Instead, a plaintiff “miuset forth_specific facts supporting an

inference of fraud,” such as facts indicatithe defendant’s conscious behavior or
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indicating that the defendant had a moteeommit fraud._ld. As the Fifth
Circuit has explained, the fact that RAIg) permits scienter to be averred
generally “must not be mistaken for licerieebase claims of fraud on speculation
and conclusory allegations.” Tuchmdd, F.3d at 1068 (internal quotations and
citation omitted). Plaintiff, however, de@ot make any allegans supporting an
inference that Defendants possessed frautluleant when they made the alleged
misrepresentations. Indeed, Plaintitbuid have a difficult time making such an
allegation without explaining when the @t misrepresentatis were made or
who made them.

Insofar as Plaintiff's fraud clains based on his vague allegation that
Defendants “intentionally omitted information and misled Plaintiff so as to stop
Plaintiff from taking actions to protect histerests,” therefore, it is subject to
dismissal for failure to meet the heighed pleading requirements of Rule 9(b).

2. Alleged Filing of Fraudulent Documents in the Real Property

Records
Plaintiff also alleges that Defdants “purposefully and intentionally
filed fraudulent documents in an attemptd&e plaintiff's property when [they]
had no right to do so.” (SAC { 18.) “eedocuments,” claims Plaintiff, “are
ones prepared and filed by Defendants enréial property records establishing a

chain of title in Defendants for the sglarpose of foreclosing on the property
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when it [sic] had no right to do so(ld.) Plaintiff aleges that “[t]he
representations were made with the intbat Plaintiff and others would rely upon
them and they are false.” (Id. 1 19.) Ptdddurther alleges that he “did rely upon
these representations” when he “obé&al representation for the purpose of
defending against the foreclosures.” (ld.)

These allegations are also insuffitiéo state a claim for fraud. First,
Plaintiff's argument that Defendants filléfraudulent” documents in the real
property records appearshe based on the same argunts—that the assignments
violated the bankruptcy court’s order and terms of the trust—that the Court has
already determined Plaintiff has no standing to challenge.

Even assuming that Plaitfithas standing to challenge the
assignments, however, Plaintiff’'s claiml$abecause he has once again failed to
meet the heightened pleading requirera@itRule 9(b)—failed to provide the

“who, what, when, where, and how.” Bencdrk Elecs., 343 F.3d at 724. Plaintiff

concedes that the real property recordsathatheir face, “establish[] a chain of title
in Defendants,” but he insists that thosal property records are the result of the
“fraudulent documents” that Defendants “purposefully and intentionally filed.”
(SAC 1 18.) However, Plaintiff does regiecify which of the Defendants—Aurora
Bank, Aurora Loan Services, Nationstar,Deutsche Bank—filed the allegedly

fraudulent documents, which documentsleéeves are fraudulent and why, or
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when those documents were filed. Plaintiff’'s conclusory allegation that
Defendants “purposefully and intentionally filed fraudulent documents in an
attempt to take plaintiff's propertydoes not even meet Rule 12(b)(6)’s

requirement that a plaintiff plead “enougitts to state a claim to relief that is

plausible on its face,” Twombly, 530.S. at 570, much less Rule 9(b)’s
heightened particularity requirements.

Furthermore, even assuming tRédintiff's allegations satisfied the
heightened pleading requirements of Rule) 9Plaintiff has not stated a claim for
fraud by misrepresentation because he failllege that heelied on Defendants’
misrepresentations to his detriment. Oagain, Plaintiff argues that he suffered
damages in relianaen Defendants’ misrepresentatis when he hired a lawyer,
but his own allegations reveal that heskia lawyer precisely because he did not
believe or rely on Defendants’ repret#ions. _See Bennett, 2013 WL 655059, at
*6 (“Plaintiff's statement that he retainéebal counsel to ‘prevent’ the foreclosure
fails to show reasonable reliance onpast, and shows instead his attempt to
contest Defendants’ purportedly fraudulestions.”). In the absence of
allegations of reliance, Plaintiffifa to state a claim for fraudulent

misrepresentation.

24



C. Negligence

Plaintiff alleges that “Defendanj[ewed Plaintiff a duty of ordinary
care when instituting the foreclosurepess and when filing documents in the
Official Public records thgg]ffect Plaintiff['s] title.” (SAC § 21.) Plaintiff
further alleges that “Defendants breacheat thuty and as a direct result Plaintiffs
have been forced to obtatounsel and have sufferedetdamage of the costs of
suit as well as suffered emotional stress.” (1d.)

“Under Texas law, the elementsabfiegligence claim are (1) a legal
duty on the part of the defendant; (2) breach of that duty; and (3) damages

proximately resulting from that breach.” Sp8upply Grp., Incv. Columbia Cas.

Co., 335 F.3d 453, 466 (5th Cir. 2003). “Ttheeshold inquiry with regard to

negligence is whether a legal duty existeBank of Ameri@a v. Babu, 340 S.W.3d

917, 928 (Tex. App. 2011)ifmg Greater Houston Transp. Co. v. Phillips, 801

S.W.2d 523, 525 (Tex. 1990)T.he existence of duty is a question of law for the

court to decide from the facts surroumglithe occurrence in question. Id.
Defendants insist that Plaintiff maot state a negligence claim against

them because Defendants do not owe Pfamiegal duty. (Mot. at 6.) “The

contract between a lenderdaborrower,” they argue, “deanot give rise to any

duty that would support a negligence clainfld.) To be sure, Plaintiff cites no

authority for the proposition that “Defendfsjtowed Plaintiff[] a duty of ordinary
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care when instituting the foreclosurepess and when filing documents in the
Official Public Records thda]ffect Plaintiff[’s] title” (SAC § 21), and the Court is

aware of none. See 1001 McKinney LwdCredit Suisse First Boston Mortg.

Capital, 192 S.W.3d 20, 36 (2005) (“Ge=ally, the relationship between a
borrower and a lender is an arm’s length business relationship in which both
parties are looking out faheir own interests.”).

Moreover, insofar as Plaintiffisegligence claims are based on the
actions Defendants took while institutingetforeclosure procesthose claims are
barred by the economic loss doctrine, undeictvha duty in tort does not lie when
the only injury claimed is one for econonsiamages recoverable under a breach of

contract claim.” DewaynRogers Logging, Inc. \Propac Indus., LTD, 299

S.W.3d 374, 382—-83 (Tex. App009) (citing Sterling Chems., Inc. v. Texaco,

Inc., 259 S.W.3d 793, 796 (Tex. App. 2007Pursuant to the economic loss
doctrine, where an action “depends enyirah pleading and proving the contract in
order to establish a duty, the actiomeens one for breach of contract only,

regardless of how it is framed by theatlings.” _OXY USA, Inc. v. Cook, 127

S.W.3d 16, 20 (Tex. App. 2003); see aBdanche v. First Nationwide Mortg.

Corp, 74 S.W.3d 444, 453 (Tex. App. 20Q2)o be entitled to damages for
negligence, a party must plead and greemething more than mere economic

harm.”). But if the defendd’s conduct “would give risto liability independent of

26



the fact that a contract exists betweeanparties, the plaintiff's claim may . . .

sound in tort.”_Id. (emphasiadded). In this case, besauhe injury that Plaintiff
alleges arises solely out of the caatiual relationship created by the Notes and
Deeds of Trust, his negligence clasrbarred by the economic loss doctrine and

must be dismissed. See Kiper v. BAome Loans Serv., LP, 884 F. Supp. 2d

561, 573 (S.D. Tex. 2012) (dismissing tort claimsnortgage that were “derive[d]
from the default and enforcement of thdebtedness at issue,” explaining that the
plaintiff's “alleged tort damages area@mmic and arise frorlaims dependent

upon the existence of a contract”); Basgi Bank of Am., N.A., 4:12-CV-00891,

2012 WL 6530482, at *5 (S.D. Tex. D&k, 2012) (“[T]he negligent conduct
alleged against Bank of America is necedgéased upon the Note and Deed. In
other words, any harm that the plaifgtiéllegedly suffer@ would be based on
Bank of America’s purported failure totgmursuant to the terms of a ‘contract,’

I.e., the Note and Deed.”); OwensBank of Am., NA,No. H-11-2552, 2012 WL

912721, at *4 (S.D. Tex. Mal6, 2012) (dismissing nkgence claim because “the
sole potential basis for the defendant’silibis contractual in nature by the terms

of the Note and Deed of Trust”).

[ll.  Quiet Title

Plaintiff’'s second (but effectively fourth) cause of action is one to

quiet title. (SAC 1 23.) A suit to quietlétis an equitable action in which the
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plaintiff seeks to remove from his titkecloud created by an allegedly invalid

claim. Florey v. Estate of McConlhe?12 S.W.3d 439, 448ex. App. 2006).

“Any deed, contract, judgment or other instrument not void on its face that
purports to convey any interest inmnake any charge upon the land of a true
owner, the invalidity of which would gelire proof, is a cloud upon the legal title

of the owner.”_Wright v. Matthew26 S.W.3d 575, 578 (Tex. App. 2000).

Under Texas law, the elementsaofause of action to quiet title are:
(1) an interest in a specific property; (R)e to the property is affected by a claim
by the defendant; and (3) the clairthaugh facially valid, is invalid or

unenforceable, Sadler v. Duvall, 8%5/N.2d 285, 293 n.2 €k. App. 1991).

Texas courts have madtar that “a necessary preresjte to the . . . recovery of

title . . . is tender of whatever amousibwed on the note.” Fillion v. David

Silvers Co., 709 S.W.2d 240, 246 (Tex. App86). Furthermore, the plaintiff has
the burden of establishing his “superiougyg and right to relief,” relying on the
strength of his own title rather than the inferiority of the defendants’ title. See

Hahn v. Love, 321 SW.36ll7, 531 (Tex. App. 2009).

Plaintiff claims that he “ha[s valid Warranty Deed providing [him]
with superior legal title to the propert[ies (SAC  23.) Assuming that Plaintiff
does, in fact, own the two properties, Defamdaclaim that they have the right to

foreclose on the properties pursuant toabgignment of the respective Deeds of
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Trust constitutes a “cloud” upon Plaintiffisle. Routh v. Bank of Am., Cv. No.

5:12-CV-244-XR, 2013 WL 427393, at *4 (W.Dex. Feb. 4, 2013) (noting that
the “alleged right to foreclose constituge&loud’ because it affects Plaintiffs’
legal title to the property”). Accordinglylaintiff has alleged facts sufficient to
support the first two elements of a quiet-title claim.

However, Plaintiff fails to pleasufficient facts to support the third
element of an action to quiet titte—namehat “[Defendarg’] claim, although
facially valid, is invalid or unenforceable Sadler, 815 S.W.2d at 293 n.2. Again,
Plaintiff concedes that “the real properecords establish[] a chain of title in
Defendants” (SAC | 18), bhe alleges that these records are invalid because
“Defendants have steppedand filed assignments of Deeds of Trust based upon
invalid and/or fraudulent documents . . (id. 1 23). Apparently believing that his
obligation to repay his nitgage was extinguished when First Magnus went
through bankruptcy, Plaintiff asserts: “PPi#f would show that the Deed of Trust
to its original creditor is the only valiten and that the lien holder no longer
exists.” (Id. 1 23.)

Once again, Plaintiff's argument that the Defendants’ claim, though
facially valid, is unenforceable, is based on challenges to assignments that he has
no standing to bring. Plaintiff concedbst the real property records appear to

grant Defendants the right to foreclose om pioperties, but he claims that those
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records must be fraudulent because Defendants “could not have properly obtained
a valid assignment of the lien.” (SAC { 3r) other words, Plaintiff's quiet-title

claim is simply a repeated challengdXefendants’ right to foreclose based on
allegedly fraudulent assignnisn Because Plaintiff does not have standing to
challenge those assignments, he has na iasarguing that Defendants’ facially

valid claim is unenforceable, and his quiet-title action fails.

IV. Breach of Duty of Good Faith and Fair Dealing

Plaintiff next alleges that “€fendants owed Plaintiff a duty of good
faith and fair dealing” iad that “all of the above allegations” demonstrate that
Defendants breached that ddty(SAC 1 24-25.)

A claim for breach of the duty of good faith and fair dealing is a tort
action that arises from an underlying aawt. Cole v. Hall, 864 S.W.2d 563, 568
(Tex. App. 1993). Texas law does notageize an implied duty of good faith and

fair dealing in every contract. Seaddish v. Fischer, 660 S.W.2d 521, 522 (Tex.

® Plaintiff asserts this cause of actimm page 11 of the SAC and then asserts it
again on the very next page, under thactsame subheading, and using almost
identical language. The Court notes tiieg—along with (1the fact that the
Complaint uses at least three differéontts (see 11 1, 3, 6); (2) incomplete
sentences (see, e.g., SAC at 2 n.1; id. (B®yepeated references to “Plaintiffs”
(see, e.g., id. 11 21, 22, 23)), and (4plegation that an unspecified “Defendant”
entered into the “largest national consumer protection settlement in history” (see
id. 1 6 (citing to a website detailing a sattknt that did not involve any of the
Defendants))—strongly suggests that Plaintiff's counsel “threw together” the SAC
largely using paragraphsgied and pasted from other complaints. Plaintiff's
counsel is hereby put on notice that such practices are not acceptable in this Court.
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1983). Instead, “Texas courts haveveal out exceptions for certain ‘special
relationships,’ such as those betweeniesiand insureds, principal and agent,
joint venturers, and partneirsCole, 864 S.W.2d at 568.

“The relationship of mortgag@nd mortgagee ordinarily does not

involve a duty of good faith See Coleman, 795 S.®d at 70; accord White v.

Mellon Mortg. Co., 995 S.W.2d 795, 800e. App. 1999) (“[T]he relationship

between a mortgagor and a ngargee does not give rise to a duty of good faith.”);

Thigpen v. Locke, 363 S.W.2d 247, 253KT 1962)) (“We know of no cases in

this state which impose a duty of good faitid fair dealing on lenders in general
to their borrowers: a debtor-creditor tad@ship does not give rise to such a

duty.”); Lovell v. Western Nat'l Liféns., 754 S.W.2d 298, 3QTex. App. 1988)

(“[T]here exists nspecial relationship betweeretfborrowers and note-holder]
and, therefore, no duty of good faith and fair dealing is implied.”).

At the hearing, Plaintiff’'s counsgilsisted that Plaintiff had stated a
claim for breach of the duty of good faithdafair dealing because the allegations
in the SAC established the requiredésjal relationship” between Aurora and

Plaintiff. For the first time, Plaintiff's counsel pointed to Gomes v. Bank of Am.,

N.A., Cv. No. 12-00311 DABMK, doc. # 14 (D. Haw. July 25, 2012), an
unpublished order in which this Courufud that the plaintiff had pleaded facts

sufficient to establish a special relationsbiping rise to a duty of care. In that
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case, the plaintiff had attempted numerous times to obtain a loan modification from
BAC, the mortgage serviceand was repeatedly told thais mortgage needed to

be in default before it could be modifie. at 3—-4. Accordingly, eight months

after he first began inquiring about a laaondification, Plaintiff decided to stop

paying his mortgage and sulitad another application farloan modification._Id.

at 4. Approximately onmonth later, Plaintiff receed a Notice of Intent to

Accelerate his loan, so he contacted@again._ld. On January 20, 2010:

a BAC employee named James explicidid Plaintiff that he would be
approved for a loan modification thugh HAMP [the Home Affordable
Modification Program] once Plaintiff pvided supporting documentation to
corroborate the financial informatidre provided over the phone. (Compl.
1 36.) After Plaintiff's HAMP loarmodification was denied due to
insufficient information, a BAC senviieg agent informed Plaintiff that his
only recourse was to submit a new loaadification application. (Id. 1 42.)
When Plaintiff contacted BAC teapply, a BAC employee again told
Plaintiff that he was approved foHBAMP loan modification and that his
loan modification would be procesksence Plaintiff provided supporting
financial documentation. (Id. 1 43Blaintiff immediately sent BAC
updated financial informain. (Id.) On or about September 28, 2010, a
BAC employee named Doris reassurediiliff that his loan modification
had been approved by the underwritensd that he should receive the loan
modification agreement within the ndkirty days. (Id. 1 45.) After
approximately forty-five days, a BAemployee named 8ilana Martynova
contacted Plaintiff to have himgsi a certified copy of his financial
statements, which Plaintiff immediagedigned and faxed back. (Id. § 48.)
A few days later, Martyn@a sent Plaintiff an email confirming that he
would be receiving the HAMP modifidah agreement via FedEx within the
next thirty to forty days. (ld. § 49.) Even after Plaintiff received a letter
indicating that he had been deneetHAMP loan nodification, BAC
continued to represent to Plaintiff thawvas very likely that he would be
approved for a loan modification. (1§l 57.) BAC also told Plaintiff's
counsel that it was working on an in-house modification. (Id. { 54.)
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Id. at 14-15. The Court found that thedlegations were sufficient “to support a
finding that [BAC] went beyond its conventiorrale as a loan seicer by offering
Plaintiff a loan modification and engagiagth Plaintiff in the manner described
above.” 1d. at 15. Thisdctive participation,” the Couexplained, gave rise to “a
duty of care in processing [the plaintiffislan modification application.” Id. at 16

(citing Crilley v. Bank of America, M\., Civ. No. 12-00081 LEK-BMK, 2012 WL

1492413, at *10 (D. Haw. Apr. 12, 201@nding a duty based on similar
allegations that the loan servicer eggd with plaintiffsfor several months
regarding loan modification)). Howevehe Court was careful to clarify that
[tihe allegations regarding Plaintiffiateractions with Defendant prior to
January 20, 2010, [did] not demonstratHisient “active participation” . . .
to trigger a duty of care. With respéctDefendant’s @nduct prior to that
date, Plaintiff merely allege[d] th&tefendant failed to respond to each of
Plaintiff’'s loan modification applicationsold Plaintiff that his application
was under review, and informed hinathn order to qualify for a loan
modification, he had to be defjuent on his mortgage payments.
Gomes, Cv. No. 12-00311 DAE BMK, docl#, at 17 n.3. In other words, the
Court explained that a few scatt@r@mmunications, even communications
advising the plaintiff about how to qualify for a loan modification, would not
necessarily establish a special relationshfficsent to give rise to a duty of care; a
plaintiff must show that the mortgag engaged in substantial, “active”

participation that went beyond the titt@hal lender/borrowerelationship.

Compare Ansanelli v. JP Morgan Chd3ank, N.A., No. A0-03892 WHA, 2011
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WL 1134451, at *7 (N.D. Cal. Mar. 28021) (finding a duty of care where the
allegations showed that Defendant “wenyduad its role as a silent lender and loan
servicer to offer an opportunity to pléifs for loan modification and to engage

with them concerning the trial period ptanwith Ottolini v. Bank of Am., Civ.

No. 11-0477 EMC, 2011 WL 3652501, at *7 (N.D. Cal. Aug. 19, 2011) (finding
no duty where “the application for loamodification had not progressed to a
concrete stage and . . . there [was]mdigation of the likelihood that such an
application would havbeen granted”).

Underthereasoningn Gomes Plaintiff has not pleaded sufficient
facts to give rise to the kind of speaialationship that would support a claim for
breach of the duty of good faith and fdealing. Even looking, as Plaintiff
requests, to “all the above allegatidoff®r he does not point to specific
occurrences in support of this clairtt)e only parts of the SAC that could be
construed as supporting a finding of aéspl relationship” between Aurora and
Plaintiff are the following three sentences:

Plaintiff did obtain a modification at one point from Aurora Mortgage but
after representing that there woulddpermanent modification if Plaintiff
made the payments required byréua, it did not comply with the
representation and decided after Plffimiade substantial payment that they
would not allow a modification in spitaf their previous representation.

(SAC 1 8.)

Defendant Aurora specifically told Ptiff by and through a representative
that he would be allowed to obtaarmodification if he made certain
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payments. These representations vmea€ele by [an] Auroraepresentative
to Plaintiff on or about January 2011 and Plaintiff relied upon those
representations and paid money ilargce only to find out that Defendant
Aurora took his money but failed to do as represented and provide the
modification.
(Id. 1 11.) These quotations both refethe incident wherein Aurora allegedly
informed Plaintiff that he could obtainogrmanent loan modification and then did
not give him one.

These allegations are not suffici¢o give rise to the “special
relationship” necessary to support awridor breach of the duty of good faith and
fair dealing. Again, the undersigned sthin Gomes that the following allegations
were_not sufficient to transformeharm’s-length mortgagee-mortgagor
relationship into a “special relationship”: that the defendant “failed to respond to
each of Plaintiff’'s loan modification apphtions,” that the defendant later “told
Plaintiff that his application that higplication was under resw,” and that the
defendant then incorrectly “informednhithat in order to qualify for a loan
modification, he had to be delinquent os mortgage paymentsGomes, Cv. No.
12-00311 DAE BMK, doc. # 14, at 17 n.Zhese allegations, the Court stated, did
not “demonstrate sufficient ‘active participati . . . to trigger a duty of care.” Id.

It was not until that plaintiff begasm months-long back-aAdrth conversation

with BAC employees, submitting financial donents and multiple applications at

their request, that the mortgagee so exedets role as a “silent” lender as to
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create a “special relationsHhipPlaintiff’'s vague allegation that Aurora told him he
could obtain a permanent modification falls $aort of such “active participation.”
Even more tellingly, the Fift€ircuit recently rejected the contention
that the mortgagee had any “specialtietaship” with the mortgagor where the
plaintiff had alleged that he haddhaven more interactions with bank
representatives, including: (1) that h@péed for a loan modification through the
Home Affordable Modification PrograifHAMP’)”; (2) that a bank employee
“orally represented that his home woulot be foreclosed upon while his HAMP
application was pending, and that geesing would likely take from 60 to 90
days”; (3) that, in response to a notice informing him that a non-judicial
foreclosure sale had been scheduledchéled [the bank representative] to
confirm that foreclosure would nptoceed until his HAMP application was
processed”; (4) that a bank represeng&torally confirmed that the Property
would not be foreclosed upon while higpéication was pending”; (5) that, three
days later, he “receivedhandwritten notice from [the bank] informing him of the
foreclosure”; (6) that, “over the nef@w days, he contacted [the bank] on
numerous occasions andsvgiven conflicting infomation,” with some
representatives informing him that his HAMP application “remained pending” and
other that it had been denied”; and (@tteome bank representatives “told him

that the foreclosure sale had been stoppddle “others tolchim that the Property
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had been sold and the salas final.” Milton v.U.S. Bank Nat. Ass’n, No.

4:10-CV-538, 2013 WL 264561, at *1 (5th Cian. 18, 2013). Even in light of
these numerous interactionstween mortgagor and mgagee, the Fifth Circuit
concluded that the plaintiff's claims failed, explaining that “there is ‘no special
relationship between a mgegor and mortgagee’ that would give rise to a

stand-alone duty of good faith and failatieg.” Id. (citing UMLICVP LLC V. T

& M Sales & Envitl. Sys., Inc., 176 \W.3d 595, 612 (Tex. App. 2005)). In

addition to demonstrating that the meremise of a loan modification does not
give rise to a special relationshipethkifth Circuit’s decision in Milton—which

affirmatively states that “there is ispecial relationship between mortgagor and

mortgagee,” 2013 WL 264561, at *1 (inbat quotation marks omitted; emphasis
added)—casts doubt on the idea that éaetive participation” by a mortgagee
can give rise to the requisite spaakelationship under Texas law.

For the foregoing reasons, Plaintiff’'s allegation that an Aurora
representative told him he could raeera permanent loan modification is
insufficient to establish that Defendarm@wed him a duty of good faith and fair
dealing. Defendants canrime held liable for violating a duty that they did not

owe Plaintiff. Accordinglythis claim is dismissed.
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V. Violations of the Texas and &eral Fair Debt Collection Acts

Plaintiff next alleges “that Defendts are all debt collectors and that
they violated the state and federal faibdeollection acts.” (SAC { 26.) Plaintiff
claims that “demanding the wrong amoungking claims that one is entitled to
collection of a debt when they are not entiteend representing that if Plaintiff paid
pursuant to a modification that Defendartuld not attempt to foreclose only to
take Plaintiff's money and not follow thugh are all violations of these acts.”

(Id. 1 27.)

A. The Federal Fair Del@tollection Practices Act

The stated purpose of the Federal Fair Debt Collection Practices Act
(“FDCPA”) is to “eliminate abusive debt lbection practices by debt collectors, to
insure that those debt collectors whivaa from using abusive debt collection
practices are not competitively disadvamdgand to promote consistent State
action to protect consumers against delbection abuses.” 15 U.S.C. § 1692(e).
It is intended to protect both debt@nsd non-debtors from misleading and abusive

debt-collection practices. See Wagstaft.S. Dep'’t of Educ., 509 F.3d 661, 663

(5th Cir. 2007).
To be liable under the FDCPAdafendant must qualify as a “debt

collector,” which the Act defines asrig person . . . who regularly collects or
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attempts to collect . . . debts owed or du@asserted to be owed or due another.”
15 U.S.C. § 1692a(6). The termelat collector” does not include:

[A]ny person collecting or attempting twllect any debt owed or due or
asserted to be owed or due anothd@h&extent such activity . . . (i)
concerns a debt which was originated by such person [or] (iii) concerns a
debt which was not in default at the time it was obtained by such person.

15 U.S.C. § 1692a(6)(G). As the Fifth Cirtcexxplained in Perry v. Stewart Title

Co., “[t]he legislative history of sectidi692a(6) indicates conclusively that a debt

collector does not include the consuifa&reditors, a mortgage servicing

company, or an assignee of a debt, as lortgeadebt was not in default at the time
it was assigned.” 756 F.2d 11,91208 (5th Cir. 1985) (emphasis added) (citing S.
Rep. No. 95-382, 95th Cong., 1st S&sseprinted in 1977 U.S.C.A.N. 1695,

1698)); Bittinger v. Wells Fargo BankA\ 744 F. Supp. 2d¥0, 626 (S.D. Tex.

2010) (“The activity of foreclosing on a prapepursuant to a deed of trust is not
the collection of debt within the maag of the FDCPA.”) (citing Williams

Countrywide Home Loans, Inc., 504 $upp. 2d 176, 190 (S.D. Tex. 2007)).

Defendants claim that they are fidebt collectors” as defined by the
FDCPA and that Plaintiff's FOPA claim therefore fails as matter of law. (Mot.
at 12.) However, some couttave read the Fifth Circuit's statement in Perry that
“a debt collector does not include thensumer’s creditors, a mortgage servicing
company, or an assignee of a debt, as lorigeadebt was not in default at the time

it was assigned,” 756 F.2d at 1208, to méweat a mortgage servicing company is

39



considered a debt collectortife deed of trust was assigned to it after the plaintiff

defaulted. See, e.dReynolds v. Bank of AmN.A., 3:12-CVv-1420-L, 2013 WL

1904090, at *5 (N.D. Tex. May 8, 2013)kf#aining that it was not possible to
determine from plaintiffs’ allegationshether Bank of America was a debt
collector under the FDCPA because itswmt clear whether Bank of America

began servicing plaintiffanortgage before they defited); Miller v. BAC Home

Loans Servicing, LP, Civ. No. 6:1M22, 2012 WL 1206510, at *4 (E.D. Tex.

Mar. 23, 2012) (finding that BAC wawot a debt collector under the FDCPA

because it “was the loan s&m®r when Plaintiffs defdted on the loan”); see also

Bridge v. Ocwen FedBank, 681 F.3d 355, 359 (holding that borrowers had

sufficiently pleaded an FDCPA claim besa the defendant bla began servicing
their loan_after they had defaulted). the present case, Plaintiff's allegations
indicate that Aurora was the mortgage smwvbefore Plaintiff defaulted; however,
Plaintiff's allegations indicate that Auroessigned its interest in the Deeds of
Trust to Nationstar after Plaintiff's defauand Defendants’ counsel appeared to
concede as much at the hagr Accordingly, while Aurora does not qualify as a
debt collector, Nationstar might.

Regardless of whether Nationstarany other Defendants qualify as
debt collectors, however, Plaintiff simpigils to state a clan under the FDCPA.

Plaintiff claims that Defendants violatdte FDCPA when they (1) demanded the
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wrong amount; (2) claimed that they werditked to collect a debt when they were
not entitled to; and (3) represented that they would not foreclose on the properties
if Plaintiff paid pursuant to a modifidgan. (SAC § 27.) However, Plaintiff

neither specifies which provisionstbie Act Defendantsactions allegedly

violated nor alleges that Bendants made any threats or otherwise threatened to
take an action prohibited bgw in connection with the foreclosure. His vague
allegation that Defendants “demand[#tg wrong amount” is not sufficient to
support the conclusion that Defendants caotteth a wrongful actespecially in the
absence of any facts supporting thgation (such afe amount allegedly
demanded, the correct amount owed, the dbtke alleged denmal, or the method

of the demand). His allegation thatfBredants claimed they were entitled to
collect a debt when they were not entittegimply repeats the same argument that
the Court has already rejected: that Defendants were not authorized to foreclose
because the assignments were fraudulEmtally, Plaintiff's allegation that
Defendants violated the FDCPA wherylrepresented that they would not
foreclose if he paid pursutto a loan modification fails for the same reason that
could not support a claim for negligentsm@presentation: It does not allege a

misrepresentation of existing fact.
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In the absence of any facts that, taken as true, could support a claim
under the FDCPA, Plaintiff cannot be said to have provided Defendants with fair
notice of his FDCPA claim, and it must be dismissed.

B. The Texas Delifollection Practices Act

To state a claim under the Texaebt Collection Practices Act
(“TDCA”), Plaintiff must show: (1) the d& at issue is a consumer debt; (2)
Defendants are debt collectors withie tineaning of the TDCA,; (3) Defendants
committed a wrongful act in violation ¢iie TDCA,; (4) the wrongful act was
committed against Plaintiff; and (5) Plafhwas injured as result of Defendants’
wrongful act._See Tex. Fin. Code § 392.@9%eq. The TDCA does not prevent a
debt collector from “exercising or threategito exercise a statutory or contractual
right of seizure, repossession, or sabd thoes not require court proceedings.”
Tex. Fin. Codeé§ 392.301(b)(3).

While Defendants may not qualias debt collectors under the
FDCPA, the TDCA “is much broader”; itefinition of “debt collectors” is

“‘intended to encompass creditors collegttheir own debts.” Marquez v. Fed.

Nat'l Mortg. Ass’n, Civ. A. No 3:10-CV-02040-L, 2011 WL 3714623, at *4

(N.D. Tex. Aug. 23, 2011); accord FraleyBAC Home Loans Servicing, LP, No.

3:11-CV-1060-N-BK, 2012 WL 779130,*&t (N.D. Tex. Jan. 10, 2012),

adopted by 2012 WL 779654 (N.D. Tex. M@r.2012). “Unlike the FDCPA, the
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[TDCA] encompasses foreclosure activitigsmortgage holders.” Akintunji v.

Chase Home Fin., L.L.C., Civ. A. N&l-11-389, 2011 WL 24709, at *3 (S.D.

Tex. June 20, 2011). Accangly, Defendants qualify as debt collectors under the
TDCA.

Nevertheless, Plaintiff fails &tate a claim under¢hTDCA. Again,
Plaintiff alleges that Defendants vadéd the TDCA by “demanding the wrong
amount, making claims that one is entitledadlection of a debt when they are not
entitled and representing that if Plaihpaid pursuant to a modification that
Defendant would not attempt to foreclose .” (SAC  27.) And again, Plaintiff
neither specifies which provisionstbie Act Defendantsactions allegedly
violated nor alleges that Bendants made any threats or otherwise threatened to
take an action prohibited bywan connection with the foreclosure. Accordingly,
Plaintiff's TDCPA claims fail for precidg the same reasons his FDCPA claims

fail. See Holley v. Bank of AmNat’'l Ass’'n, 3:10-CV-2261-B, 2011 WL

1303252, at *2 (N.D. Tex. Apr. 4, 201dismissing TDCAclaims where
“Plaintiffs fail[ed] to specifically point Defendant or the Court to any threats,
prohibited actions, or false or deceptivatstnents attributable to Defendant that

violate the [TDCA]").
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VI. Unjust Enrichment

Plaintiff claims that “Defendastare unjustly enriched by claiming to
have rights to collect money from Plainttff the right to foreclose and hold a lien
on Plaintiff's property when it [sic] has no right to do so.” (SAC at 12.) Plaintiff
insists that “Defendants|’] course obnduct and dealings with Plaintiff are
unconscionable and the law of equitieguiee[s] the Defendants not be unjustly
enriched.” (1d.)

“The unjust enrichment doctrine digs the principles of restitution to
disputes which for one reason or anothie not governed by a contract between

the contending parties.” Burlington R.R. Co. v. Sw. HEc. Power Co., 925

S.W.2d 92, 97 (Tex. App. 199@ff'd sub nom. Sw. Ele®ower Co. v. Burlington

N. R.R. Co., 966 S.W.2d 467 (Tex. 1998). ltewi a defendant has been unjustly
enriched by the receipt of benefits imanner not governed by contract, the law
implies a contractual obligation upon the dahefant to restore the benefits to the

plaintiff.” I1d. (citing Barrett v. Ferrgé 550 S.W.2d 138, 14@Tex. Civ. App.

1977)). Because a claim for unjust enricimtnis “based on quasi-contract,” it is
“unavailable when a valiggxpress contract governing the subject matter of the

dispute exists.”_Coghlan v. Wellcrd¥tar. Corp., 240 F.3d 449, 454 (5th Cir.

2001).
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In this case, Plaintiff does not contest that the loan agreements
constitute express contracts. Furthermore, his claim for unjust enrichment, though
very vague (see SAC at {Defendants are unjustly eshed by claiming to have
rights to collect money from Plaintiff or the right to foreclose and hold a lien on
Plaintiff's property when it [sic] has no rigtd do so0.”)), appears to arise out of
the very same subject tter governed by the Notesid Deeds of Trust.

For the reasons already given, Plaintiff does not have standing to
challenge the assignments that resuiteldationstar acting as the mortgage
servicer and in Deutsche Bank holding thotes. He has pleaded no facts to
suggest that the loan agraents into which he entered when he obtained the
mortgages on the properties were invalMbr has he pleaded facts to support an
inference that Defendants are attemptingdibect anything more than what they
are due pursuant to those loan docutsieccordingly, because an unjust
enrichment claim is “unaailable when a valid, expss contract governing the
subject matter of the dispute exists,” Coghlan, 240 F.3d at 454, Plaintiff's unjust

enrichment claim fails asraatter of law. See Forturod. Co. v. Conoco, Inc.,

52 S.W.3d 671, 785 (Tex. 2000) (“The writtasntracts in this case foreclose any

claims for unjust enrichment.”); MontanezHSBC Mortg. Corp. (USA), 876 F.

Supp. 2d 504, 516 (E.D. Pa. 2012) (disnmgsainjust enrichment claim because

“there [was] no dispute that the mortgampmtract was valid and enforceable”).
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VIIl. Injunctive Relief

For the reasons given, Plaintiffhfailed to plead any viable causes of

action. Accordingly, his request forjumctive relief is derad. See Pajooh v.

Harmon, 82 F. App’x 898, 899 (5th Cir. 20Q&ffirming district court’s denial of
injunctive relief where plaintifhad failed to state a claim).

VIIl. Leave to Amend

Plaintiff has already had three opfmities to state a claim for which
relief may be granted. (8ealocs. ## 1, 8, 17.) Hws not requested leave to
amend the Second Amendedaaint—indeed, Plaintiff did not even file a
Response to Defendants’ Motion to Dissi—and the Court will not sua sponte
grant him leave to do so.

Following the Supreme Court’s giaince, the Fifth Circuit uses five
factors to determine whether to gramgaaty leave to amend a complaint: 1) undue
delay, 2) bad faith or dilatory motive, Bpeated failure to cure deficiencies by
previous amendments, 4) undue prejudice to the opposing party, and 5) futility of

the amendment. Rosenzweig v. AxuCorp., 332 F.3d 854, 864 (5th Cir. 2003)

(citing Foman v. Davis371 U.S. 178, 182 (1962)).

At least two of these factors—iegted failure to cure deficiencies by
previous amendments and futility of amendment—weigh heavily against granting

leave to amend in this case. Plaintiffs already amended his Complaint twice,
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and yet he still fails to state a claim. riiermore, for the reasons given, Plaintiff
lacks standing to challenge the assignmeisecuritization of the Deeds of Trust.
Allowing Plaintiff to amend his claim&ould be an exercise in futility.
Accordingly, the Court will not grant &intiff leave to amend the Complaint a

third time. _See DelLoach v. Woodley, 405 F.2d 496, 496-97 (5th Cir. 1968)

(noting that “[t]he liberal amndment rules of F.R. Cif2. 15(a) do not require that
courts indulge in futile gestures”).

CONCLUSION

For the reasons given, Defendants’ Motion to Dismiss Plaintiff's
Second Amended Comja (doc. # 19) iISSRANTED. Plaintiff's Second
Amended Complaint iBISMISSED WITH PREJUDICE.

IT ISSO ORDERED.

DATED: San Antonio, Texs, June 25, 2013.

David Alan E}ra
Senior Unit€d States District Judge
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