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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

RANDY JENKINS, CV. NO.5:12-CV-787-DAE
Plaintiff,

VS.

CITY OF SAN ANTONIO FIRE
DEPARTMENT,

Defendant.

)
)
)
)
)
)
)
)
)
)
)

ORDERGRANTING DEFENDANTS MOTION FOR SUMMARY JUDGMENT

On April 7, 2014, the Court held a hearingaoMotion for Summary
Judgment filed by Defendant City of San Antonio Fire Depant(“Defendant” or
“SAFD”) (“Mot.,” Dkt. #29). Chris Pittard, Esqrepresented PlaintiRandy
Jenkins (“Plaintiff” or “Jenkins”); Mark Kosanovich, Escepresented Defendant.
After careful consideration of the memoranda in support of and in oppositiba t
Motion, and in light of the partiesrguments at the hearing, the Court, for the
reasons that follownlGRANT S Defendarits Motion for Summary Judgment.

BACKGROUND

l. Factual Background

SAFDis a department of the City of San Antonibhe hierarchy of
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SAFD, in descending order; iBire Chief, Deputy Chief, Assistant Chief,dhict
Chief, CaptainLieutenant, Engineer and Firefighté8AFD isoverseen by Fire
Chief Charles N. Hoo@‘Chief Hood”), a fifty-four-yearold AfricanrAmerican
male' (“Hood Aff.,” Dkt. # 29,Ex. Aat 1)

SAFDis comprised of several divisions, including fiee Marshal
Division (also referred to as th@re Prevention Division (“Hitzfelder Dep.,”Dkt.
#29, Ex. Bat1.) From 2007 through his retirer@mDecember £011,the Fire
MarshalDivision fell under the authority dbeputy Chief Rdney Hitzfelder
(“Hitzfelder”). (I1d.)

Since July 31, 2007, Assistant Chief Earl Craytoksst. Chief
Crayton”), a 63yearold AfricanrAmerican malehas been the direct supei®f
the Fire Marshal Division (“‘Crayton Dep.,” Dkt. # 29Ex. C, 6:10-7:25, Oct. 4,
2013 see alsdCrayton Aff.,” Dkt. # 29,Ex. Dat 1) He also holds the title of Fire
Marshal. (Crayton Dep. 7-12.)

Plaintiff Randy Jenkins is a fiftpneyearold African-American male
who has been employed by Defendant San Antonio Fire Department since March
1986. (“FAC,” First Amended Complaint, Dkt.28 at 2; “Jenkins Dep.,” Dkt. 36,

Ex. 1, 78:1921, Apr. 4 2013.) In 1989, he was promoted to Engineet,993, he

! Because of the nature of the allegations in this case, the Court notes that the racial
background of individuals is relevant.
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was promoted to Lieutenant; in 1995, he was promoted to Capdankiris Dep.
78.16-79:16.) In 1998, he was promoted to District/Division Chief, and has since
retained that title. Id. 79:17-25.)

Beginningearly2008, Plaintiffwas assign&to the Fire Marshed
Office and held the position of District/Division Chief of Fire Preventidd. 93:1-
5, 96.) In this capacity, he wagsponsibldor overseeing Community Safety and
Education. Id. 93-96.) He supervised two individuals: a Lieutenant and an
Engineer, as well as several lighity staff. (d. 97:3-13.) Another
District/Division Chief, Arthur Villareal (“Villareal”), was already working in the
Fire Prevention Division and oversawson,Special eventsdnspectionsand
Administration. (d. 93:1-5.) Both individuals were supervised Bgst. Chief
Crayton. [d. 94:3-23, 98:411)

After Villareal leftthe Fire Marshas Officein June 2008Asst. Chief
Craybon transferred all of the duties tbie Fire Marsha Officeto Plaintff,
including Community Safety and Educatiofirson,Special events, anihspections.
(Id. 96-98) In this capacity, Plaintiff supervised five to six Captaing. $9-100.)

Sometime after 2008, Asst. Chiéfayton appointed another
individual, Distrid/Division Chief Armando Perez (“Perez”) to the Fire Malsha
Office. (d.100-01.) Asst. Chief Crayton transferred Plaintg#ffduties of
Community Safety and Education to Perez, transfekredn to himself, and
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assignedPlaintiff to oversednspectios, Administration andpecialEvents (Id.
102-03.) In late 2010, however, Perez left the Fire MarsH@fficeto transfer to
Special Operations.Id. 107:1116.) Asst. ChieCraytonthen assigned
District/Division Chief Christopher Monesti€iMonestier”) to Community Safety
and Education, as well &pecialEvents. (1d. 107-08.) Plaintiff continued to
overseéAdministration andnspectionsi@. 110:13+14.) Both Monestier and
Plaintiff supervisedpproximatelyten to twelve individuals in their rpsctive
positions. (Id. 110:15-25.)

On February 3, 2011, Asst. Chiéfayton realigned the duties of
Monestier and Plaintiff. Id. 111-12.) Plaintiff was given responsibility for
oversight of Community Safety and Education, and Monestier was given
respamsibility for the oversight ofnspections an8pecialEvents. [d.; see also
Crayton Dep. 21:183:5.)

In mid-2012, Monestier left the Fire MarshaOffice. (Jenkins Dep.
188:15-20.) Plaintiff asked to be reassigned to supenvispections. (Cragh
Dep. 66:1216.) Asst. ChiefCrayton felt that Plaintiff had not shown any
significant improvement in his work performartoevarrant overseeine
Inspectiongluties so hedecided to open up the position to any interested
District/Division Chief. [d.67:1723.) The position was advertised throughout
SAFD and a review panel for the position was selectell.783:1724.)
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The interview panel included three individuals: Terry Kannawin
(“Kannawin”), a director in the Citg Department of Developme&ervices; Chief
Horan (“Horan”), the Chief of Operations for SAFD; and Janae Florance
(“Florance”), a deputy chief in SAFDId{ 74:22-75:17, Dkt. # 29, Exs. F, G, H
Kannawin and Horan are Caucasian; Florance is Afrfaaerican. Crayton Dep.
75:23-764; Dkt. # 29, Exs. F, G, Hl.SAFD Human Resources draftegesgtions
for the review panel (Crayton Dep74:12-17.)

The only two candidates to apply for the District/Division Chief
position overseeing Inspections were Plaintiff and District/DivisiorefMiatias
Jiminez (“Jiminez”).(ld. 85:5-8.) Jiminez is a Hispanic male, who is two years
younger than Plaintiff. Id. 85:1-10; see als&rayton Aff. at 3 (“| have reviewed
the Citys TLETS records for both Chief Jenkins &fuef Jiminez that show thei
dates of birth. Chief Jenkindate of birth is February 17, 1960. Chief Jimisez
date of birth is January 25, 1962)"After the interviews were conducted by the
panel, the panel recommended to Chief Hood that Jiminez be select&daontif.
(SeeDkt. # 29, Ex. F, G, H.) Jiminez was placed in the Fire Marsh@lffice on
May 15, 2012 and was in charge of overseéngpectionsAdministration and
SpecialEvents (Crayton Aff. at3.) Plaintiff retained responsibilitior Community
Safety am Education. (1d.)

On May 16, 2013, Asst. Chief Crayton again realignedithes in the
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Fire Marshdls Office to balance workloadsld() Oversight for boarding homes,
schools, hospitals, nursing homes, and congregate living, which had pretearsly
part of the Inspections duties, was carved out and assigned to Plaldt)ff. (
Plaintiff was also given responsibility for overseemecialEvents, HazMat, after
hours details, and supervisiohadl engineers assigned to the Fire Marshélffice
as well as his continued oversight of Community Safety and Educdtch.
Jiminez was responsible for the balancéngpections dutie®ffice administration
and fire code interpretatiothe latter of which had not previously been a division
chief assignment (1d.)

Il. Procedural Background

On August 19, 2011, Plaintiff filed a complaint with the Equal
Employment Opportunity Commission (“EEOC?”), alleging discrimination based on
race, color, and age, as well as retaliatiidkt. # 36, Ex. 11.) In his Charge of
Discrimination, Plaintiff contended that over a yaada-half earlier, Asst. Chief
Crayton hd made comments about Plairisfhaving givera statement supporting a
complaintfiled against Asst. Chief Craytonld() He also claimed thatéebruary
2011reassignmentf duties with Monestier was a demotiofid.)

On August 17, 2012, nearly a year later, Plaintiff filed a se@iratge
of Discriminationwith the EEOC, alleging that his n@election to be the district

chief supervisingnspections was based on discriminatamgtivesand retaliation.
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(Dkt. # 36 Ex.1-2.)

Three days later on August 20, 2012, Plaintiff filed suit in this Court,
alleging that the reassignment of duties in February 2011 was based on age and race
discriminationbecause he was replaced by Monestier, a youGgeicasianless
experienced District/Division Chief(Dkt. # 1.) Plaintiff againcontended that his
reassignment to Community Safety and Education was, in effect, a “demotion”
because it resulted in a lossprestige and overtime payld(8.) Plaintiff also
included a retaliation clainallegingthat Asst. Chief Crayton madiee alleged
“demotion” because he had previously made comments to Plaintiff, including “He
knew Plaintiff had given testimony against him in a fellow firereamomplaint” and
that Asst. Chief Crayton was “keeping records” on Plaintif. {7.)

He amended his complaint on June 26, 2013, to include the claims
raised in his second EEOC Charge of Discrimination relating to thes#dd&ion
procesdor District/Division Chief of hspections (FAC § 8) He asserted that
SAFD engaged in intentional race and age discrimination by selecting Jiminez, a
younger, lesgjualified Hispanic male, to oversee timspections duties(ld.) He
alsoamenad his retaliation claim tallegethat SAFD retaliated against him by
choosing Jiminez because of Plaingffirst EEOC Charge of Discriminatiorfld.)

On Ocbber 18, 2013, Defendant filedvotion for Summary Judgment
that is now currentlpefore the Court. On November 5, 2013, Plaintiff filed a
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Response (“Response”). (“Resp.,” Dkt.4t)3Defendant filed a Reply on
November 19, 2013. (“Reply,” Dkt. # 410n that same day, Defendant filed a
Miscellaneous Obijection to Plaintiéfevidece tendered in his Response. (DKkt.
#42)

LEGAL STANDARD

Summary judgment is granted under Federal Rule of Civil Procedure
56 when “the movant shows that there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a);

see als@Cannata v. Catholic Diocese of Austd00 F.3d 169, 172 (5th Cir. 2012).

“In an employment discrimination case, we focus on whether a genuine issue exists
as to whether the defendant intentionally dmorated against the plaintiff.”

Grimes v. TexDept of Mental Health & Mental Retardatiph02 F.3d 137, 139

(5th Cir. 1996)
The moving party bears the initial burden of demonstrating the absence

of any genuine issue of material fact. Celotex Corp. v. @adiE7 U.S. 317, 323

(1986). If the moving party meets this burden, the mooving party must come
forward with specific facts that establish the existence of a genuine issue for trial.

ACE Am. Ins. Co. v. Freeport Welding & Fabricating, [699 F.3d832, 839 (5th

Cir. 2012). “Where the record taken as a whole could not lead a rational trier of fact

to find for the normoving party, there is n@enuine issue for trial. Matsushita
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Elec. Indus. Co., Ltd. v. Zenith Radio Cqr$75 U.S. 574, 587 (188 (quoting

First Natl Bank of Ariz. v. Cities Serv. Co., 391 U.S. 253, 289 (1968)).

In deciding whether a fact issue has been created, “the court must draw
all reasonable inferences in favor of the nonmoving party, and it may not make

credibility determinations or weigh the evidence.” Reeves v. Sanderson Plumbing

Prods., InG.530 U.S. 133, 150 (2000). However, “[ulnsubstantiated assertions,

improbable inferences, and unsupported speculation are not sufficient to defeat a

motion for summary judgment.Brown v. City of Hous.337 F.3d 539, 541 (5th

Cir. 2003) Douglass v. United ServAutomobile Assog 79 F.3d 1415, 1429 (5th

Cir. 1996) (en banc) (“[Clonclusory allegations, speculation, and unsubstantiated
assertions are inaquate to satisfy the nomovants burden.”) “In response to
motions for summary judgment, it is therefore incumbent upon thenommng

party to present evideneenot just conjecture and speculatiethat the defendant
retaliated and discriminated against plaintiff on the badsisfor] her race.”

Grimes 102 F.3d at 140.

DISCUSSION

The claims asserted laintiff's First Amended Complaintvolve
two specific instances that he alleges resulted from race and age discrimination as
well as retaliation: (1) the 2011 reassignm&héerein Monestier took over the
Inspections position and Plaintiff was reassignedgtsition of Community Safety
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and Educatiorthe “2011 reassignment”), and (2) the 2012 selection process
wherein Jiminez was selected for the Inspections position over Plaimif2012
selection process”).

l. The 2011 Reassignment

A. Plaintiff s Race and Age Discrimination Claims and Retaliation Claims
are Barred Because They Were Untimely Filed.

Defendant first argues thits entitled to summary judgment because
Plantiff’s claims ofrace and agdiscrimination and retaliatioooncerning the 2011
reassignment to Community Safety and Educamressed iEEOC Complaint
451-201101816are time barred. Defendant asserts tih@atEEOC issued its right
to-sue letter oMay 16, 2012 and Plaintiff filed suit in this Court on August 16,
2012—six days outside the requisitenety-day window (Mot. at 6-7.) Plaintiff
counters that the Fifth Circuit allows for a thiteesevenday window for receiving
a rightto-sue letteand this winlow thereforemakes Plaintiffs Complaintimely.
(Resp at 26-21.)

Before pursuing claims in federal court, a plaintiff claiming
employment discrimination must exhatg or heradministrative remedies.

Hampton v. IRS913 F.2d 180, 182 (®tCir. 1990). A plaintiff has exhausted his or

her administrative remedies if he or she filed a timely charge witBE@Cand

receives a statutory notice of right to sue (“rigltsue letter”) Taylor v. Books A
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Million, Inc., 296 F.3d 376, 37499 (5th Cir. 2002]citing Dao v. Auchan

Hypermarket 96 F.3d 787, 78839 (5th Cir. 1996)).

After receiptof a rightto-sue letter, a plaintiff has ninety days to file a
civil action. 42 U.S.C. § 2000g(f)(1); Taylor, 296 F.3d at 379 (“Title VIl provides
tha claimants have ninety days to file a civil action after receipt of such a notice

from the EEOC.” (citind\Nilsen v. City of Moss Point, Miss674 F.2d 379, 381 (5th

Cir. 1982)); see als®unch v. Bullard 795 F.2d 384, 3888 (5th Cir.1986)

(holding that the ninetyday period within which a plaintiff has to file a claim
against an employer begins to run, not when the-tmbtie letter is issued by the

EEOC, but when the plaintifeceivedthe letter). From the date of receiphée

ninety-dayrequirenent is*strictly construed. Taylor, 296 F.3d at 379.

In this casethe EEOC issued its righto-sue letter on May 16, 2012
(Dkt. # 36, Ex. 13); however, Plaintiff could not identify the date he received the
right-to-sue lettefrom the EEOC (Jenkins Dep6:15-17,87:19-91:12. Whenthe
date of receipt is unknownpurtscan presume that a plaintiff received the rtght
sue letter within a certain period of days. The Fifth Circuit has addréssed
presumptionn several cases

In Taylor, the Fifth Circuit considered when the ninelfgy limitations
period began to run when a plaintiff fails to state a specific date upon which he or
she received the rigiib-sue letter. 296 F.3d at 376. Recognizing that the issue was
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“a matter of first impression” ithe Fifth Circuit, the court looked to other federal
courts fordirection

When the date on which a rigta-sue letter was actually received is

either unknown or disputed, courts have presumed various receipt dates
ranging from three to seven days aftex letter was mailedSee

Lozano v. Ashcroft258 F.3d 1160, 1164 (10th C2001);see also

Baldwin County Welcome Ctr. v. Brown, 466 U.S. 147, 148 n.1 (1984)
(presuming the plaintiff received a riglatsue letter three days after
delivery basd upon Ed. R. Civ. P. 6(e)Banks v. Rockwell Intern. N.

Am. Aircraft Operations, 855 F.2d 324, 326 (6th CB88) (applying a
five-day presumption of receipt of a rigiaksue letter).

Id. However, theTaylor court held that even under the longer sedan
presumption of receipt, the plaintiéf Title VII claims would be timéarred because
she filed eight days after thight-to-sueletterwas issuedld.

One year laterniMartin v. Alamo Community College District, the

Fifth Circuit notedthat the presmptive time pdod is three days. 353 F.3d 409,
411 (5th Cir. 2003).There, the EEOC mailed the plaintgfrightto-sue letter on
Septembel7, 1999.1d. The court “presumed” that the plaintiff received this letter

three days later, on September 2899. Id. (“We will presume that Martin received

this letter three days later, on September 20, 1999.” (&&dwin Cnty. Welcome

Ctr. v. Brown 466 U.S. 147, 148 n.1 (1984)aylor, 296 F.3d at 37380)). Thus,

the court held, that because the pléifilied her suit on December 17, 1999
eighty-eight days later"“her lawsuit was timely.”Id.
However, in a series of unpublished decisions, the Fifth Circuit revived
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Taylor's threeto-sevenday dicta. SeeStokes v. Dolgencorp., InGB67 F. Appx

545, 5448 (5th Cir. 2010) (“When the plaintiff does not assert that she received
her notice on a specific date, we may presume that she received it between three and

seven days after it was mailed.” (citifigylor, 296 F.3d at 379)); Washington v.

City of Gulfmort, Miss, 351 F. Appx 916, 918 (5th Cir. 2009) In [Taylor], this

court held that in determining a date for presumption of receipt we should use a
range of three to seven days after mailing.” (cifiiagylor, 296 F.3d at 379));

Bowers v. Potterl13 F.App’'x 610, 61213 (5th Cir.2004)(“[W] hen the date that

the letter is actually received is unknown or is in dispute, we will, like other courts,
presume that the letter was received within three to seven days after it was mailed
by the OFO, unless the plaintiff, through no faulfre$ or] her own, failed to

receive the letter, or the plaintiff presents some other equitable reason gy tiodli
statute’. (citing Taylor, 296 F.3d at 379)).

Although each of the unpublished decisions expressed satisfagtion
the threeto-sevenday presumption of receipt, none of the opinions decided the
exact number of days necessary because each of the plasutiffswere untimely
even under theevenday, extralenient presumptionSeeStokes 367 F.3d at 545
(holding that even under the sevday presumption, the plaintif complaint was
untimely because it was filed more than ninety days laféashington351 F.

App’x at 918 (finding that even under the seday presumption, the plaintiff
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claim was time barred because he filed suit 104 days |B@ners, 113 F. Appx at
613 (dismissinghe plaintiff s action because after applying even the longest

presumption for day of receipt, the plaintiff filed ten days too late).

In Morgan v. Potterthe Fifth Circut recognizedhat its case law had
never firmly decided the exact number of days for the presumption of receipt of a
right-to-sue letter:

SinceTaylor, we have repeatedly handled cases like this one without
selecting a fixed number of daySeeMartin v. Alamo Comm. Caoll.
Dist., 353 F.3d 409, 411 (5th CR003) (presuming that plaintiff had
received letter in three days, but not discussing iSBO®)ers v.

Potter 113 FedAppx. 610, 61213 (5th Cir.2004) (unpublished
opinion) (reiterating view thagresumption of between three and seven
days was appropriate, but not deciding issue further because suit was
untimely under most lenient presumptiohe exact number of days

Is thus an open question in this Circlbitit we have expressed
satisfaction wth a range between three and seven diaywers 113
Fed.Appx. at 612.

489 F.3d 195, 196 (5th Cir. 200(Bmphasis added)rhere,anOFO letter stated
that it presumed the plaintiff received the letter five days after it was maded.
Noting that because Fifth Circuit case law “d[id] not clearly resolve this case,” the
court agreed with the district court that the foleey presumption as provided for in
the letter was reasonable and thus, the pldistsfiit was untimely by two day$d.
at 19697.

For the reasons that follow, the Court holds that the thage
presumptiorfor receipt of a righto-sue letteis appropriate given the wealth of
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authority, both in and outside of the Fifth Circuit, adopting a period of three days.
First,the Court naseven though th&organcourtquestioned

Martin’s threeday presumptiorbecauséartin did not discuss its rationale for

applying such a rule,strict courts within the Fifth Circuit have adheredMartin’'s

threeday presumption for receipt of righi-sue letters.SeeSmith v. Dallas Cnty.

Hosp. Dist, 3:13CV-0792G BN, 2014 WL 645248, at *3 (N.D. Tex. Feb. 19,

2014) (“Because Plaintiff failed to allege the specific date on which she actually
received the righto-sue letter and the date the lettexs received is unknown, the
undersigned concludes that a presumption of receipt within three days of issuance is

appropriate’); Dorest v. Piney Point Surgical Ct4:106CV-03908, 2011 WL

2633575 at *2(S.D. Tex. July 5, 201X)In the Fifth Circuit, there is a presumption
that a party receives the rigta-sue notice three days after it is mail@gdCrabtree

v. Cyberonics, In¢.CIV.A. H-05-4221, 2006 WL 158197%ht *2(S.D. Tex. June 7,

2006)(citing Martin and followingthreeday presumption for rega of right-to-sue

notice);DeJesudHarris v. Blockbuster VidedCIVA SA04-CA-1099XR, 2006 WL

262051Qat *5(W.D. Tex. Sept. 5, 200gacknowledgingMartin’s threeday
presumption, but declining to follow it because the actual date of receipt was known

and not disputed)Aportela v. BarnhartER03-CA-0360DB, 2005 WL 1958963at

*11 (W.D. Tex. Aug. 15, 2005)following Martin's threeday presumption and

holding that “[tlhe complaint. . must be filedhinety-three (93) days afteréhright
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to-sue letters mailed”).
Secondthemajority of persuasive authorityoldsthat the presuntpn

of receipt is three daydn Payan v. Aramark Management Services Ltd.

Partnershipthe Ninth Circuitadopted the thregay presumption. 495 F.3d 1119

(9th Cir. 2007). The court first reasoned@hé threeday presumption accords with
Federal Rule of Civil Procedure 6(e), which provides that “[w]henever a party must
or may act within a prescribed period after service and service is made [by mail], 3
days are added aftehe prescribed period would otherwise expird’ at 112526
(citing Fed. R. Civ. P. 6(eBaldwin, 466 US. at 148 n.1rélying onRule 6(e));

Seitzingewv. Reading Hosp. and Med. Ctr., 165 FZ36,239(3d Cir. 1999)

(same). The court followed R 6(e) because thatule is weltknown, and is
reasonable in this context as in other aspects of civil litigdtith.at 1126. The
court rejected théve-day presumption because the foay rule

has been explained as according with 20 C.F.R. § 422.210(c) (provision
of Social Security Act presuming receipt of notice five days after the
date of a denial or a decisiosgeHunter v. Stephenson Roofing, Inc.

790 F.2d 472, 475 (6th Cit986), and alternatively, as an additional
two-day allotment beyond the mailing time allowed in Rule &e#,
GrahamHumphreys/. Memphis Brooks Museum of Art, In@09

F.3d 552557 n.9(6th Cir. 2000)referring toBaldwin, 466 U.S. at 1&

n.1). We see no basis for adopting such a presumption in this context.

Id. The court likewise rejected the sewveay rulebecause the court could not find

any “articulated reason for allowing seven days after mailihg..”Relying on the
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Supreme Couts use of the threday presumption iBaldwin, its adoption by an

overwheming number of circuits, and its basis in Federal Rule of Civil Procedure
6(e),” the court concluded by adopting “the thiasey presumption as the governing
standard for this circuit. Id.

As the Ninth Circuit noted, nearly all of the circuit courtsdalithe

threeday presumptioffor receipt of rightto-sue letters SeeAbraham v. Woods

Hole Oceanographimstitute 553 F.2d 114, 121 n.X@st Cir. 2009)applying

threeday presumption for receipt of righa-sue letter)Kerr v. McDonalds Corp,

427F.3d 947, 953 (11th Cir. 2008)When the date of receipt is in dispute, this
court has applied a presumption of three days for receipt by mail, akin to the time

period established in FeR. Civ. P. 6(e)’); Seitzinger v.Reading Hosp. & Med.

Citr., 165 F.8 236, 239 (3d Cir. 1999)[I] n the absence of other evidence, courts
will presume that a plaintiff received her rigtsue letter three days after the

EEOC mailed it (citing Fed. R. Civ. P. 6(&); Nguyen v. Inova Alexandria Hosp.

187 F.3d 630 (4th Cir. 1999)In this situation, the district coustapplication of the
presumption rule under Rule 6(e) was prop&pplying the three day rule, the letter
Is presumed to have been delivered to Nguyen on August 23, 1997, and the

limitations period expired ninety days later on November 21, 19%mith-Haynie

v. District of Columbig 155 F.3d 575, 578 n.3 (D.C. Cir. 1998)n(the event that a

date is not pleaded, the Supreme Court has applied8-teey rule of Fed. R. Civ.

17



P. 6(e) to presume that thegter is received three days after it is mailgdSherlock

v. Montefiore Med. Ctr.84 F.3d 522, 5226 (2d Cir. 1996) (“Normally it is

assumed that a mailed document is received three days after its résling
Baldwin, 466 U.S. at 148.1)).
In fact, the only circuitourtthat adheres to the fivaay rule is the

Sixth Circuit. SeeGrahamHumphreys v. Memphis Brooks Museum of Art, Inc.

209 F.3d 552, 557 n.9 (6th Cir. 2000) (“The Sixth Circuit allots two days for postal
delivery of a RTS notie beyond the three day period allowed by Federal Rule of
Civil Procedure 6(€)). The Seventh Circuit requires actual notice, so the

presumption is unnecessargeeHoudonv. Sidley & Austin, 185 F.3d 837 Y

Cir. 1999) (1The] 90-day period begins to run when the claimant receives actual
notice of her right to sug.

The Court has searched in vain for any circuit that has adopted a seven
day presumption. Indeed, it appears thatseverday presumption rests on shaky
ground. AlthoughTaylorindicated that a seveday presumption would be
satisfactory, the Tenth Circuit decision citedTaylor for such a proposition,

Lozano v. Ashcroft258 F.3d 1160, 11665 (10th Cir. 2001), is devoid of any

citation or reliance on the sevday rule. AdmittedlyLozanodoes state, “When
the receipt date for an EEOC rigfiotsue letter is unknown or disputed, federal
courts have presumed various receipt dates ranging from three to seven days after
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the letter was mailed.1d. at 1164. But then the court provides a string citation to
several casesnone of which adopt or authorize the seday rule:

See, e.qg.Baldwin County Welcome Ctr. v. Browd66 U.S. 147, 148
n.1, (1984) (presuming receipt three days after delivery based upon
Fed. R. Civ. P. 6(&) Seitzinge v. Reading Hosp. & Med. Ctr., 165
F.3d 236, 239 (3d Cir. 1999) (same); Sherlock v. Montefiore Medical
Citr., 84 F.3d 522, 5226 (2d Cir. 1996) (finding threday

presumption rebutted); Hunter v. Stephenson Roofing, T9€. F.2d
472, 475 (6th Cir. 198&ppplying fiveday presumption for social
security rightto-sue letter, based upon 20 C.F.R. § 422.210(c) (1985)).
See alsdrao v. Baker898 F.2d 191, 1996 (D.C. Cir. 1990)
(explaining EEOC interprets “receipt . . . of final decision” to include
“a rekuttable presumption that in all cases in which evidence of the
actual date of receipt is lacking, the final agency decision will be
deemed to have been received [five] days following the date of
decision”) (citing 44 Fed. Reg. 34,494 (1979)) (internal gtimts and
marks omitted).

Id. at 1164-65.

Moreover, the threday period, analogous to the federal rule governing
time for taking action after service by makeFed. R. Civ. P. 6(e), “also provides a
clear rule that will enable parties to be awafrevhen they must act or forfeit their

right to sue.” Zillyette v. Capital One Fin. Corp., 179 F.3d 1337, 1342 (11th Cir.

1999).
In any eventthe threeday rule is not unreasonably harahy
hardships to plaintiffs can be accommodated by equitable tolling+ulesthe

presumptivereceiptrule. SeeHarris v. Boyd Tunica, Inc., 628 F.3d 237, 239 (5th

Cir. 2010) (reninding that because the ninatgy filing requirement is not a
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jurisdictional prerequisite, it is subject to equitable tollirilyette, 179 F.3d at

1342 (reminding thaklthougha plaintiff is entitled to a reasonable time to pick up
anEEOC rightto-sue letter upon receipt of notice of deliveahgthreeday period,
analogous to federal rule governing time for taking action aftercgeby mail,

providesa clear and appropriate peridor aplaintiff to act to receive an

unsuccessfully delivered lettand thatany other hardships to plaintiff can be
accommodated by the equitable tolling rulesikewise, the threglay presumption

for mailing is a rebuttable presumption. “If a claimant presents sworn testimony or
other admissible evidence from which it could reasonably be inferred either that the
notice was mailed later than its typewritten date or that it took longer than three days
to reach her by mail, the initial presumption is not dispositi&herlock 84 F.3d at

526;accordDeJesudarris, 2006 WL 2620510, at *& (finding the plaintiff s

complaint timelybecausehe plaintiff tendered evidence that she received her-right

to-sue letter six days after the EEOC mailed the letted, therefordartin’s three

day presumption did not applydn this case, Plaintiffdesnot argue that his delay
IS subject to equitable tolling noodsheallegethat he actually received his right
to-sue letter past the threlay presumption.

Giventhat Plaintiffin this casénas not tendered any evidence to
mitigate the threelay presumption and there is overwhelming suppobpiying
the legal presumptiotinat a rightto-sue letter was received three days after mailing
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the Court will presume that Plaintiff received his righisue letter three days after
iIssuance-May 19, 2012.Thus,Plaintiff was required to file his compfdininety
days after the EEOC issued its rigbtsue lette—Augustl7, 2012 Plaintiff s
complaintwas filed August 20, 2012, which wHsee days late. The ninethay
deadline is “strictly construed” in the Fifth CircusgeTaylor, 296 F.3d at 379;
therefore, Defendant is entitled to summary judgrnoarRlaintiff’s race and age
discrimination and retaliation claims addressed in EEOC Complain2@51
01816regarding his 2011 reassignméeicausehe claimsare time barred

B. Plaintiff Cannot State a Prima Facie Case for the 2011 Reassignment
for his Race and Age Discrimination Claims

Even assuming that Plaintiff timely filed his complaint, Plaintiff fails to
state a prima facie cafa race and age discriminatibbecause he has not produced
enough evidence to demonstrate that the 2011 reassignment from his Inspectio
position toCommunity Safety and Education was an adverse employment action.

Title VII prohibits an employer from discriminating against an
employee because of the “individigatace, color, religion, sex or national origin.”
42 U.S.C. 8000e2(a). Title VII intentional discrimination can be proven by either

direct or circumstantial evidencdackson v. Watkin$19 F.3d 463, 466 (5th Cir.

2010). In order for evidence to be “direct,” it must, if believed, prove the fact in

guestion without inferenoar presumption.Fabela v. Socorro Indep. Sch. DiS29
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F.3d 409, 415 (5th Cir. 2003).
In this case, Plaintiffloes not have direct evidenakracial or age
discrimination. Accordingly, his claims of race and agjgcriminationareanalyzed

under tle burdershifting framework provided by McDonnell Douglas Corp. v.

Green 411 U.S. 792 (1973). Abarca v. MetroTransit Auth, 404 F.3d 938, 941

(5th Cir. 2005) circumstantial evidence of racial discrimination analyzed under

McDonnell Douglasurdenshifting framework);accordJackson v. Cal Western

Packaging Corp., 602 F.3d 374, 378 (5th Cir. 2q&ogumstantial evidence aige

discrimination analyzed und&tcDonnell Douglasurdenshifting frameworl.

According to theMcDonnell Douglagramework,a plaintiff must first

establish a prima facie case of discriminatitch. For a racial discrimination claim

a plaintiff must show he or she was: (1) a member of a protected class; (2) qualified
for the position held; (3) subject to an adverse employment action; awdg4)

replaced by someone outside the protected class, or in the case of disparate
treatmentjreated differently from others similarly situated. (citing Rios v.

Rossottj 252F.3d 375, 378 (5th Cir. 2001))-or a prima facie case age

discrimination claim generally, a plaintiff must show: (1) he is over forty years of

age; (2) he is qualified for the position; (3) he was subjected to an adverse personnel

2 Both parties agree that Plaintiff does not have direct evidence of intentional
discrimination and acknowledge that the proper analysis involvéddbennell
Douglasburdenshifting framework. $eeMot. at 89; Resp. at45.)
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action; and (4) he was replaced by someone younger, but not significantly younger,

or treated less favourably than similarly situated younger emplogeeghv. City

of Jackson, Miss$.351 F.3dl83, 196 (5th Cir. 2003).

If aplaintiff successfully establishegprima facie casehere is an

inference of intentional discriminatiodlcDonnell Douglas411 U.S. at 792. The

burden of production then shifts to ttiefendant to articulate a legitimate,
nondiscriminatory reason for the adverse employment acterat 801+03;

Rachid v. Jack in the Be876 F.3d 305, 312 (5th Cir. 2004If the defendant

satisfies itdurden of establishing a legitimate, adiscriminatory reason, which, if
believed, would support a finding that the challenged action waslisonminatory,
the inference of discrimination raised by the plairgiffrimafacie case dissipates.
Grimes 1@ F.3d at 140.

For racial discrimination casgbe burden then shifts back to the
plaintiff to create a genuine issue of material fact that the defésdeason is not
true, but is instead a pretext for discriminatidReeves530 U.Sat 141° For age
discrimination cases, the burden shifts back to the plaintiff to create a genuine issue

of materialfactthat age was the “bdor’ cause of the challenged adverse

® Reevesalso allows a plaintiff to show that race was “a motivating fact680
U.S. at 141. Here, however, Plaintiff does not argue a “mmetives” theory and
instead argues that Defendanegitimate, nofdiscriminatory reasons were
pretextual. $eeResp. at 89.)
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employment action. Gross v. FBL Fin. Servs., 1867 U.S. 167, 175 (2009).

“But-for” cause means the cause without which the challenged adverse employment

action would not have occurre&eelLonq v. Eastfield Coll., 88 F.3d 300, 305 n.4

(5th Cir. 1996).

Throughout the burdeshifting analysisn the cortext of a motion for
summary judgmenthe plaintiff bears the ultimate burden of showing a genuine
issue of material fact on whether the defendant intentionally discriminated against
him or her on the basis of racBReeves530 U.Sat 143

Here,Defendat argues that Plaintiff cannot establish a prima facie
case of racand agaliscrimination because he was not the subject of an adverse
personnel action with respect to the February 2@h%signmenaf duties. (Mot. at
10.)* Plaintiff counters that he suffered an adverse employment action when he was
“‘involuntarily transferred” from hisluties overseeinbpspections and
Administration and “demoted” teupervisingCommunity Safety and Education
because the ledr position resulted in a “loss of prestigesponsibilities and
overtime opportunities (Resp. &6-7)

For all Title VIl and ADEAclaims, “adverse employment actions

include only ultimate employment decisions such as hiring, granting leave,

* Defendant does not dispute the remaining three elements of Plaiptifha facie
case for Plaintiffs race and age discrimination claims related to the 2011
reassignment. SeeMot. at 16-15.)
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discharging, promoting or compensatindcCoy v. City of Shreveport492 F.3d

551, 559 (5th Cir. 2007) (quotir@reen v. Adrirs of Tulane Educ. Fun@84 F.3d

642, 657 (5th Cir. 2002)).
“[A] purely lateral transfer is not an adverse employment action.”

Burger v. CentApartment Mgmt., In¢.168 F.3d 85, 879 (5th Cir. 1999Quoting

Doe v. DelkalCnty. Sch. Dist.145 F.3d 1441, 1450 (11th Cir. 199&gcord

Ledergerber v. Stanglet22 F.3d 1142, 1144 (8th Cir. 1997n Burger, the Fifth

Circuit followed it sister circuits bguotingthe following passage by Judge Posner:

Obviously a purely lateral transfer, that is, a transfer that does
not involve a demotion in form or substance, cannot rise to the level of
a materially adverse employment actightransfer involving no
reduction in pay and noare than a minor change in working
conditions will not do, eitherOtherwise every trivial personnel action
that an irritable, chjpn-the-shoulder employee did not like would
form the basis of a discrimination suithe Equal Employment
Opportunity Comnssion, already staggering under an avalanche of
filings too heavy for it to cope with, would be crushed, and serious
complaints would be lost among the trivial.

Id. (quotingWilliams v. BristotMyers Squibb Co., 85 F.3d 270, 274 (7th Cir.

1996).
However, atransfermay be consideredde factodemotion, which

gualifies as an adverse employment action. Alvarado v. Tex. Rad§erg.3d

605, 612 (5th Cir. 2007). “[T]o be equivalent to a demotion, a transfer need not

result in a decrease in pay, title, or grade; it can be a demotion if the new position
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proves objectively worsesuch as being less prestigious or less interesting or

providing less room for advancementd. (quotingSharp v. City of Hous., 164

F.3d 923, 933 (5th Cir. 19998¢ee als&emna v. City of San Antonio, 244 F.3d 479,

483 (5th Cir. 2001) (“A transfer, even without an accompanying cut in pay or other
tangible benefits, may constitute an adverse employment action . . . .").

Whether the new position is “worse” is an objective inquAlvaradqg
492 F.3d at 613L4. “[A] plaintiff’s subjective perception that a demotion has

occurred is not enough.Id. (quotingForsyth v. City of Dall. 91 E3d 769, 774 (5th

Cir. 1996));see alsddunt v. Rapides Healthcare Sys., LLC, 277 F.3d 7%91,n.8
(5th Cir. 2001) (“[T]he focus is on the objective qualities of the positions, rather
than the employés subjective preference, alone, is an insufficient basis for finding
an adverse employment action3erna 244 F.3d at 483 (“[I]t is insuffient for a
plaintiff to show merely that he has been transferred from a job he likes to one he
considers less desirable. Rather, a plaintiff must produce enough evidenoe to all
a reasonable trier of fact to conclude that, when viewed objectively, tiséetra
caused [him] harm ... .").

Defendant setforth evidence to show that Plaintgf2011
reassignment was a lateral move within the Fire Marsi@ffice and that there was
no loss in rank or position within the Office. (Mot. at 1Agcording to Qief
Hood, every position at the rank of District/Division Chief is of equal importance to
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the operation of SAFD.Id. at 15 (citing Hood Aff. at 1) Defendant explains that
the reassignment was common practice in the Fire MassBffice andvaswithin
Asst. Chief Craytors authority to use his staff in a manner to best fulfill the duties
of the Fire Marshas Office. (d. at 3 (citing Crayton Dep. 32:230).) Indeed, the
duties and requisite positions within the Fire Marsh@lfficechangedrequertly.

In 2008, Plaintiff handled Community Safety and Education, while Villareal
supervisedirson,SpecialEvents,Inspections anddministration. (Jenkins Dep.
97:24-98:3.) When Villareal transferred out of the Fire Marsh@lffice, Plaintiff
took overall duties for a short period of timeld(98:18-25.) Then in late 2008 or
early 2009, Perez was assigned to the Fire Mdsskfice and placed in charge of
Community Safety and Educatiomhile Plaintiff was in charge @pecialEvents,
InspectionsandAdministration® (Id. 100:25-101:12, 101:810, 103:15-18.) In

late 2010 after Perez had left, Monestier was assigned to the Fire Mafiale

and placed in charge of Community Safety and Education1@7:1122.) And

then in February 2011, Monestier assumed the responsibilities of Inspections and
Plaintiff was assignetb Community Safety and Educatio(Crayton Dep. 20:10
23:5))

In responseRlaintiff maintainghat the transfer from Inspections and

> Plaintiff did not file an EEOC Complaint when Asst. Chief Crayton reassigned
Plaintiff’s duties in late 2008 or early 2009, despite Asst. Chief Crayton reassigning
several of Plaintiffs earlier responsibilities.
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Administration to Community Safety and #whtionconstituted a “demotion”
because it resulted in (1) a loss of prestige, (2) a loss of responsibilities, () loss
overtime opportunities, and (4) a reduction of opportunities for promotion or
appointment to positions of higher responsibility.eg¢B.at 7.)

1. Loss of Prestige

Defendant contends thBtaintiff cannot proffer any material evidence
to show thathe Community Safety and Education position is less prestigious than
Inspectiondecause RIntiff’s role in Community Safety and Educatiowiisl to
the San Antonio Fire Department:

The three goals of the SAFD are to save lives through emergency
response, fire prevention and community involvement. Jenkins is
largely responsible for community involvement. In that position, he is
the face othe department when he interacts with community and
business leaders to promote fire safety.

(Mot. at 12(citing Hood Aff. at 1))

To support his theory that the transfer constituted a loss of prestaye,
one sentence respon&aintiff directs theCourt tothreeportions ofhis deposition
testimony wherein he state

[Plaintiff]: Other staff members have said to mand | dont recall
exactly who, but yes, they feel that thera big difference between
being over- over community safety and education and being over
Inspections. Inspection is theinspection is the prime event, the prime
area of the fire marshadl office. Thats where you go meet with
business owners, leaders in the community to discuss major, major
projects. None of that happens in community safety and education.

28



The biggest thing in community safety and education is, like | said,
Sparky appearances, demos and school stuff.’sSa demotion in
prestige. Its a demotion in decisions that you get to make and the
people you make contact with, yes.

[Counsel for Defendant]: My question was: Who told you it was a
demotion?

[Plaintiff]: There are some people in the office, and I teecall

exactly who when- who exactly, but there are people in the office who
have mentioned that thésea big difference in the job, and that
community safety and education is not viewed on the same level as
inspections, that’is a demotion.

[Counsel for Defendant]: Has anybody ever told #mat your position
In community safetyand education is less prestigious than other
division chief positions?

[Plaintiff]: People have told me that the position of community safety
and education is less prestigious, yes. Exactly who,'t cacall at this
time, but Ive had-- people havedld me particularly after the move
that it is. | believe Captain Westbrddias even told me that the fire
chief told him anybody can do his job.

[Counsel for Defendant]: Well, that you would agree with me, was
hearsay from the chief to Captain Westbrtmkou, then, correct?

[Plaintiff]: That was hearsay from chief to Captain Vilesok, but it

shows the perspective on what the department thinks about community
safety and education.

[Counsel for Defendant]: Has anybody ever told you that yenew

® Captain Westbrook is one of Plaint#fsubordinates who designed programs to
obtain funding for community projects. (Jenkins Dep. 1382049
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demoted from the City based upon the shifting of positions between
you and Chief Monestier?

[Plaintiff]: The word “demotion” wast used as far as demotion in
rank, but demotion in responsibility, yes. | was told demotion in
responsibility and authority and prestige and importance, yes, | was
told that. Well not, prestige. Importance. | was told that that was a
form of demotion in those areas.
[Counsel for Defendant]: And that was told to you by whom?
[Plaintiff]: | don’t know-- | carit recall actly at this time. | know
Lieutenant Parsons had discussed this with me before. | think Captain
Westbrook also may have mentioned that before to me as well.
(Resp. &7 (referening Jenkins Depl33:1-22, 138:21-139:10 198:24-199:19".)
Defendant bjects to the firsand thirdportiors of Plaintiff's deposition
testimony, asserting that both portions\ague and ambiguouspntain hearsay,

and “by Jenkinsown admissiori,there may be tape recordswf the alleged

exchangeand such recordirg) thatwould be the best evéthce of what was

"The Cout only relies on evidence cited by Plaintiff in his Respor®eeRagas v.

Tenn Gas Pipeline Cp136 F.3d 455, 458 (5th Cir. 1998 he party opposing
summary judgment is required to identify specific evidence in the record and to
articulate the precesmanner in which #t evidence supports his or her claiRule

56 does not impose upon the district court a duty to sift through the record in search
of evidence to support a payopposition to summary judgmentititernal

guotation and citations ontd)).

® Defendant requests recordings because Plaintiff admitted to regularly recording
City of San Antonio staff members without their knowledge during their
conversations with Plaintiff and making notes on such recordings on his personal
computer. Jenkins Dep. 2415.) Plaintiff admitted to having over 100 recordings
of individuals, including but not limited to: Chief Hood, Chief Martinez, Asst. Chief
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actually said.(Dkt. #42 at 2.) AlthoughPlaintiff did not respnd to Defendahs
objections andDefendarnits objectioms lack specific legal argument, the Court has
examined Defendar#t objections and finds that they are without merit.

First, although Plaintifs testimony easily could have been clearer, he
did affirmatively state that other staff members considered his position a demotion,
so Defendans vagueness challenge is insufficient to render Pldmtédstimony
inadmissiblefor consideration on a motion for summary judgment

Second, whilet is well-settled that a party may not rely on

inadmissible hearsay in opposing a motion for summary judgsesilyarfield v.

Byron, 436 F.3d 551, 559 (5th Cir. 2006) (noting that hearsay evidence is
inadmissible for summary judgment purposes under Federal Rule of Civil Procedure
56), Defendarits hearsay challendails becaus¢he statements referred to by

Plaintiff are not hearsay. Rather, they adenissions by party-opponent.SeefFed.

R. Evid. 801(d)(2) (stating that admissions by a pafdgonent are not hearsay if

“[tIhe statement is offered against a party and isa statement by the parsyagent

or servant concerning a matter within the scope of the agency or employment, made
during the existence of the relationshipAny statements made by SAFD staff

members, including Lieutenant ParsamslCaptain Westbrook, concerning the

Crayton, Deputy Chief Noel Horan, Captain Westbrook, Division Chief Matt
Jiminez, Lieutenant Andy Amazon, Division Chief Christopher Stddl.14:34,
15:12-20.)
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evaluation of the Community Safety and Education position would have biam w
the scope of the staff membeesnployment with SAFBand made during the
existence of the employmewith SAFD as well, and therefore qualify as
admissions by a party opponent under Rule 801(d)(2).

Third, Defendaris “best evidence” objectiomisses the mark because
Plaintiff’s testimony does not seek to prove the content of a recor8esfed. R.

Evid. 1002;United States v. Chaney, 299 F. Ap@47, 455 (5th Cir. 2008) The

bestevidence rule states thdfiiJn proving the content of a writing, recording or
photograph, where the terms of the content are material to the case, the original
document must be produced unless it is shown to be unavailable for some reason
other than the serious fault of the proponent, or unless secondary evidence is
otherwse permitted by rule or statute(quotingKenneth S. Broun et al.,

McCormick on Evidenc&7 (&h ed. 2006))).“[T]he best evidence rule comes into

play only when the terms of a writing are being established, not when a v&tness

° There may be an argument that the statements do not qualify as admissions by
party-opponents because the statements concern matters not related to the
declarants specific duties with SAFDSeeKelly ex rel. all Heirs at Law of Kelly v.
LabouisseCIV.A.3:07CV631TSLJC, 2009 WL 427103, at *6 n.4 (S.D. Miss. Feb.
19, 2009)aff'd sub nomKelly v. Labouisse364 F. Appx 895 (5th Cir. 2010)
(holding that a statement of an employee did not qualify as an admission by a party
opponent becausehe subject matter of [the] statement simply d[id] ‘meatch the
duties of his employment”). However, the Court finds thaemployeesgeneral
remarks concerning other positions within SAFD is still witthieir scope of
employment with SAFbecausahe remarks were related to their employment with
SAFD.
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testimony is based on personal knowledge.” Kiva Kitchen & Bath v. Capital

Distrib., Inc., 319 F. Apjx 316, 322 (5th Cir. 2009%ee als&Zimmerman v. Gruma

Corp, 3:11-CV-01990L, 2013 WL 3154118, at *@\.D. Tex. June 21, 2013)
(overrulingabest evidence objection berseethe declaration suggested that the
witness was speaking based on firsthand knowledge of an employee who
complained about a letter, as opposed to knowledge gained from a writing depicting
the event). In thisase, Plaintiffs deposition testimony aved that other staff

membergold himtheir impression of the Community Safety and Education

position. Plaintiff did not learn of the other staff membargressions from his
recordings; he learned them first hand, so the best evidence rule does not apply
At any rate, Plaintiffs statements are insufficient to create an issue of
material fact that his reassignment to Community Safety and Education was “less
prestgious.” Plaintiff only offered his statement that Donna Parsons had once told
him she found Community Safety and Educatil@ss important Plaintiff
additionally relied orconclusory allegations that “people” and “other staff
members” havgenerallytold him—though he could not point to a particular
instance—thatthey considered Community &y and Education less important or
less prestigiousPlaintiff’s conclusory evidence regarding the alleged decrease in
prestige fails to show a pervasive impression in the Fire Massbé#fice that
Community Safety and Education wagectivelyless prestigious. And, “[i]t goes
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without saying that such conclusory, unsupported assertions are insufficient to

defeat a motion for summary judgménMarshall on Behalf of Marshall v. E.

Carroll Parish Hosp. Serv. Dist., 134 F.3d 319, 324 (5th Cir. 1(@a8)g Clark v.

Americds Favorite Chicken Co., 110 F.3d 295, 297 (5th T887) (“Unsupported

allegations or affidavit or deposition testimony setting forth ultimate or conclusory
facts and conclusions of law are insufficient to defeabfan for summary
judgment.” ).

Perhaps more importantly, Plaintiff did not cite any reason for these
generalizedgtatementérom Parsons, “people,” and other “staff membeinsit

Community Safety and Education was less important or prestig@gesDuffy v.

Leading EdgédProds, Inc., 44 F.3d 308, 312 (5th Cir. 1995) (“[Clonclusory

allegations unsupported by concrete and particular facts will not prevent an award of

summary judgment . . .."); Krim v. BancTexas Group,,|889 F.2d 1435, 1449

(5th Cir. 1993) (consideringummary judgment appropriate if the “honmoving party
rests merely upon conclusory allegations, improbable inferences, and unsupported
speculationj. Without any reason for these generalized statemilastiff has not
tendered sufficient evidence ¢eeate a genuine issue of material fact showag t

the duties assigned to Community Safety and Education positioroljectively

less prestigious than the duties that corresponded to InspecieeAlvaradq 492

F.3d at 61314 (reminding that whether the new position is sufficiently worse
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enough to amount to a de facto demotion is an “objective inquiry”

In Click v. Copelandwherein the Fifth Circuit held that the transfers of

two deputy sheriffs from the law enforcement division to positions as jail guards
could be considered demotions, the court relied primarily on the fact that Plaintiff
produced evidence that “everybody” viewed a transfer from detention to law
enforcement as a promotion and there was a general preference for law enforcement
posiions, as “all” jail guards would like to be doing law enforcement work. 970
F.2d 106, 109 (5th Cir. 1992). Unlike @lick, Plaintiff fails to show thathe duties
associated with the Community Safety and Education position is somehow beneath
the dutiesassigned to thBaspections positionr that SAFD staff members would
like to be doing Inspections, as opposed to Community Safety and Edudatitin
positions are in the same officethe Fire Marshas Ofice and involve the same
amount of base pay drincentive pay.In fact, although Plaintiff espoused that the
Inspections position was more prestigious because it involves interacting with
business owners and leaders in the community (JenkinslB&p-7), Chief Hood
explained that the position of @wnunity Safety and Education is primarily
responsible for interacting withose same peop{elood Aff. at 1(“In that position,
[Plaintiff] is the face of the department when he interacts with community and
business leaders to promote fire safgjy.”

In effect, Plaintiff was merely assignddferentdutieswithin theFire
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Marshal’'s Office—not necessarily less prestigious dutiEsen Monestier, the
individual who was reassigned ltespectionshad previously been assigned to work
the Community Safetyand Educatioposition And Plaintiff had previously
overseen Community Safety and Education on two previous occa#ioves

within Asst. Chief Craytors discretion to allocate staffing responsibilities within
the Fire Marshas Office to utilize eacbistrict/Division Chiefs talents (and
weaknesses) and equally divide uprkvdepending on the needs at the time.
(Crayton Aff. at 1 (“During my tenure in this position, | have realigned job duties
amongst my subordinates on many occasions, based arndeptneeds and
abilities of the persons working for me.”).)

Even Plaintiff admits that some employees even preferred to work in
the Community Safety and Education section, rather than Inspections: “Captain
Westbrook voluntarily went to community safety and education because of what he
felt was a hostile environment in inspections. And so he voluntarily for the peace of
the division went to community safety and education.” (Jenkins Dep. 163:25
164:4.)

At best,Plaintiff attempts to defeat summary judgrey his
subjective impression that Community Safety Bddication is “less prestigiouer
that that work is less interestirfgyt “a plaintiff s subjective perception that a

demotion has occurred is not enougkdrsyth 91 F.3d at 774see alsddunt, 277
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F.3d at 771 n.8 (“[T]he focus is on thbjectivequalities of the positions, rather

than an employés subjective preference for one position over another. That
subjective preference, alone, is an insufficient basis for finding an adverse
employment action.lemphasis added)gerna 244 F.3d at 483 (“[l]t is insufficient

for a plaintiff to show merely that he has been transferred from a job he likes to one
he considers less desirable. Rather, a plaintiff must produce enough evidence to
allow a reaspable trier of fact to conclude that, when viewed objectively, the
transfer caused [him] harm ..”). Plaintiff has not tendered evidence to create an
iIssue of material fact that the 2011 reassignment was sufficiently less prestigious to
constitute an adverse employment action.

2. Loss of Responsibilities

Plaintiff nextcontends that the transfier Community Safety and
Educationresulted in a loss of responsibilities becauseised to supervise twelve
regularly assigned staff members anwav supervisesnly two regularly assigned
staff members and six to eight ligduty employees (Respat 7 (citing Jenkins
Dep.92).) Defendant argues that even if flmspections position supervised twelve
people, the fact that Plaintiff was responsible for anywfrera eight to ten people
does not demonstrate that he was subject to an adverse personnel(Retpy at
3-5.)

Although the Fifth Circuit has never affirmatively stated that the loss of

37



responsibility is the equivalent of a demotion for adverspbymentaction

purposes, thalvaradocourt cited Hinson v. Clinch County, Georgia Board of

Education 231 F.3d 821829 (11th Cir. 2000) to statén a Title VIl case, a
transfer to a different position can f@@lverseif it involves a reduction in pay,
prestige, or responsibility.Alvaradg 492 F.3d at 618juoting Hinson231 F.3d at
829)

In Kidd v. Mando American CorptheEleventh Circuithoted that

because the plaintiff suffered neither a decrease in pay nor a loss-ebtitlenly a
loss of supervisoryesponsibilities, she needed to show that her case was one of
those “unusual circumstances” where the change in responsibilities was “so
substantial and material that it altered ‘fe@ms conditions, or privilegesf her

employment.” 731 F.3d 1196, 12(BLth Cir. 2013) (quoting Davis v. Town of

Lake Park, F|.245 F.3d 12321245 (11th Cir. 2001))There, a plaintiff had been

appointed to temporarily manage the accounts payable department, which meant
that the plaintiff supervised the two accounts jpég/alerks, approved invoices, and
handled wire paymentdd. at 1203. When another individual, Seo, became the
assistant accounting manager, the plaintiff slowly began to lose her supervisory
responsibilities.ld. The court found that the plaintifassertion of a loss of
supervisory responsibility was insufficient to constitute an adverse employment

action:
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Becausdthe plaintiff s demotion claim is grounded on a loss of
supervisory responsibility, it is one our circuit does not faWork
assignrent claims strike at the very heart of an empl®y/business
judgment and expertise because they challenge an eniglayity to
allocate its assets in response to shifting and competing market
priorities. And it is by now axiomatic thdtitle VIl is not designed to
make federal courts sit as a supersonnel department that reexamines
an entitys business decisions

Id. at 120304 (internal quotation marks and citations omitted).

In this case, the change in supervisory responsibilities is too minimal to
constitute a de facto demotisafficient to be deemed an adverse employment
action Plaintiff went from supervising ten to twelve regularly assigned staff
members to two regularly assigned staff membadsbetween six to eight
light-duty employees. While thmumber ofregularlyassignegersonnePlaintiff
supervisedlid decreas8, Plaintiff has not shown the de minimus change in number
of personnel has significantly altered the terms of his employment such that it

resulted in a loss of responiitiles sufficient to constitute a de facto demotion.

3. Loss of Overtime

Defendant argues that Plaintgfallegation of lost overtime
opportunities lacks merit(Mot. at 12-13.) Defendant proffers that Plaintiff did not

lose overtime opportunities because of his reassightnegCommunity Safety and

Y However, the total number of employees supervised does not appear to have
changed. Plaintiff went from supervising ten to twelve employessgervising
eight to ten.
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Education; in fact, he gained opportunities because of the reassignment:

While overseeing inspections, Jenkins was eligible for any overtime
assignment in Fire Prevention, except those specifically reserved for
CS&E members. Siutly after the realignment, the sworn members of
the Fire Prevention Office voted to allow CS&E sworn members to be
eligible for all overtime opportunities. The overtime opportunities
specifically reserved for CS&E members remained reserved only for
those assigned to CS&E duties. When Jenkihgies were realigned

and he was charged with supervising CS&E, he remained eligible to
receive all overtime opportunities he previously had. The only change
that Jenkins experienced in relation to overtime opportunities after the
realignment was that he also became eligible to receive overtime
opportunities only reserved for CS&E staff members.

(Mot. at 12-13 (citing“Monestier Aff.,” Dkt. # 29, Ex. 1).)

Again, in a one sentence response, Plaintiff cites the following passage
from his deposition taontendthat whether he lost overtime opportunities is an
issue of material fact:

[Counsel for Defendant]: Okay-How much overtime opportunities
have you been denied the opportunity to work?

[Plaintiff]: | don't have that information at this time, and | believe |
said that in my interrogatories response.

[Counsel for Defendant]: Wklon what day did you want to work an
overtime opportunity or an opportunity for overtime and you were
denied the opportunity to doat?

[Plaintiff]: | can't make that- | canit provide that information at this
time.

[Counsel for Defendant]: Well, then what day did you think there was
overtime available and you wanted to work, but you were not allowed
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to work?

[Plaintiff]: | carit say that, sir, at this time. | darknow that
information at this time.

[Counsel for Defendant]: Well, how did you come to the calculation of
$10,0007?

[Plaintiff]: Because when | looked at one year to the next, 2010 versus
2011, the same year tithe vote was taken, there was a decrease in my
yearly income of approximately $10,000. Keeping in mind that | had
also received two pay raises of nearly five percent, which means my
base pay went up as well as my overtime rate went up, but yet | lost
neaty $10,000 income. And the only way that could occur is lost
overtime opportunities, decreased overtime opportunities.

[Counsel for Defendant]: So, sir, yoa saying that- just because your
pay went down from one year to the next,'yetsaying that was totally
caused by loss of overtime opportunities?

[Plaintiff]: My base pay- yes. My incentive pays arealways the
same. And my base pay rose something in the area of about $5,000,
$6,000 from one year to the next because | received, like | sad, f
maybe six percent pay raise increase in 2010 and 2011, yet my pay
went down.

[Counsel for Defendant]: So yte saying that you didhwork as
many overtime shifts. Is that what yoeisaying?

[Plaintiff]: I’m saying | did not work as many overtime opportunities.

[Counsel for Defendant]: Okay. Well, wouldiyou agree with me that
you would have been able to ascertain the number of opportunities you
had, and then the number of opportunities you actually took to figure
out what the difference is; is that correct?

[Plaintiff]: That is correct.

[Counsel for DefendantPkay. Well, and my question to you is:
When you were denied an opportunity to work overtime in 2011 or

41



2012 and therefore that caused you a loss of money?

[Plaintiff]: | don’t hawe the records at this time, so | dasay what
particular dates.

[Counsel for Defendant]: What record would show that?

[Plaintiff]: Records that’im sure-- that are probably kept by the special
events office.

[Counsel for Defendant]: Have you eagproached them and asked
them to look at those records?

[Plaintiff]: | have not.

[Counsel forDefendant]: Okay.Well, isnit it true, sir, that overtime
opportunities, your name is on a list;’istinat correct?

[Plaintiff]: Yes, it is.

[Counsel for Defedant]: Okay. And you d agree with me, sir, that in
2010and 2011 your name was always on the list for special events.

[Plaintiff]: My name is always on the list, yes.
[Counsel for Defendant]: For overtime?
[Plaintiff]: For overtime, yes.

[Counsel for Defadant]: And they go down the list and they pick the
next person thas up and they give them the opportunity to work, and if
they dont want to work it, they ask the next person; is that correct? Is
that how it works?

[Plaintiff]: That's how it should wdk.

[Counsel for Defendant]: OkayVell, your name was on the list work
special events overtime in 2010 and 2011, wath

[Plaintiff]: Yes, it was.
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[Counsel for Defendant]: My question to you was: Are you saying if
your name was on that list to work an overtime opportunity that
somebody intentionally skipped your name to deny you that
opportunity?

[Plaintiff]: | believe that could have occurred.

[Counsel for Defendant]: OkayAnd who are you accusing of doing
that.

[Plaintiff]: I’'m nd accusing anyone at this tim&€m just saying that it

could have occurred. It appeared to have occurred that Captain Richard
Hernandez and Ligenant Cabello could have passed me up without
offering me overtime opportunities and | would not have known when
that occurrence happened.

[Counsel for Defendant]: Did you ever ask any of those two lower
ranking officers if they skipped you over?

[Plaintiff]: | think | may have made a comment to them like that before.
[Counsel for Defendant]: And what did they say?
[Plaintiff]: They said no.

(Jenkins Dep. 51:65, 51:2352:23,53:1154:3, 54:855:3, 55:1456:6.)

EvencreditingPlaintiff’ s recitation of his overtime issuédaintiff’'s
citations to his deposition testimony do not create an issue of material fact regarding
the lbss of overtime opportunitiesdis overtime theory isvholly speculativehis
own testimony reveals that he “believe[s] that could have occurred” astnod
accusing anyone at this time.ld(55:18, 55:20.)Additionally, his theory relies on
strikingly flawedlogic. For example, Plaintiff does not state that he never declined

overtime opportunigs, for if he did declinevertime opportunities, that fact could
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have explainedome or all othe alleged $10,000 income dispari§imilarly,
althoughPlaintiff agreed thaBAFD's overtime framework included a list of those
eligible for overtime and that lower ranking members of the Fire Masstdlice
would “go down the list and give them an opportunity to work,” he neglects to
mention whethein 2011there were more or less employees eligible for overtime,
another factor which wouldasilyexplain the alleged incontbsparity. And even if
Plaintiff’s theory held water, Plaintiff has not proffered any evidence to show that
his allegedoss of overtimepportunitiesan be attributed to hisansfer to
Community Safety and Education, which is the relevant consideration in
determining whether the loss of overtime opportuniiesause olfiis reassignment
to Community Safety and Educatioas a demotion, and therefore an adverse
employment aobn.

4. Reduction in Promotion Potential

Defendant argues thBtaintiff's accusations dfis promotional
potential because of his transfer to Community Safety and Education is nothing
more than Plaintif6 speculation(Reply at 45.) Defendant is correct; Plaintif
deposition testimony contains only his own impression that he was less likely to be
considered for a position of higher responsibiitya result of the 2011
reassignment(Jenkins Dep. 726.) The ony statement Plaintiff provides to
support his theory is a statement from Asst. Chief Crayton, wherein he told Plaintiff
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he was not being considered for assistant chief by Chief Hdodd76(12-13.)
However, Plaintiff offers no evidence to show that his lack of consideration was
attributed to his reassignment to Community Safety and Edueatianrelevant
inquiry. Moreover, s own testimony admits that he never sought a promotion to
the rank of Assistant Chief while Chief Hood has been in charge. iriSdb&p.
62:9-17.)

Plaintiff additionally argues that “[a]s an example of how much more
quickly a Chief of Inspections can be transferred to a higher position, on December
6, 2011, Chief Monestier was named the Deputy Fire Marshall, a position never
offered to Plaintiff’ (Resp.at 7.) Again, however, Plaintifs accusation is
premised on his subjective belief that being in chardaesgections-as opposed to
Community Safety and Educatiesresuled in Monestiéss “promotion.”

Furthermore, Plaintiff neglects to mention that Monestier had been in charge of
Community Safety and Educatiearlier in 2010. Alas, Plaintiffaesnot offer any
evidence, other than his own personal perceptions, to demonstrate that the
Community Safety and Education positianectvely has less promotion potential.

Accordingly,Defendant is entitled to summary judgment on Plaistiff
race and age discriminations because Plaintiff cannot show that the 2011
reassignment constituted an adverse employment action and therefore cannot state a
prima facie case.
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C. Plaintiff Cannot State a Prima Facie Case for his Retaliation Claim
Based orhis 2011 Reassignment

Again, even though Plaintifé retaliation claim for the 2011
reassignment is barred due to untimely filing, even assuming Plaintiff timely filed,
Defendant is still entitled to summary judgmehtere, Plaintiff claims that he
provided a statement on behalf of anotBaFD staff member, Angela Walker
(“Walker”), who had complained against Asst. Chief Crayto2009for calling her
“baby girl” and thatPlaintiff’'s statement led this 2011 reassignmentFAC 1 8.)
However, Plaintiff cannot state a prima facie case for retaliation regardingilthe 20
reassignment.

To establish a prima facie case of retaliation under Title Vilaiatgf
must show that (1) the employee engaged in an activity protected by Title VII; (2)
the employer took adverse action against the employee; (3) a causal connection
exists between the protected activity and the adverse employment action. Aryain v.

Wal-Mart Stores Tex., L.P., 534 F.3d 473, 484 (5th Cir. 20QB)like the adverse

employment action inquiry for a Title VII, in order for a personnel action to be
adverse in a retaliation case, the plairtrify must show that a reasonable employee
would have found the challenged action materially adveiis@eed not be an

employment decision like the standard for a substantive discrimination offense
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Burlington N. & Santa Fe Ry. Co. v. Whi®48 U.S. 5368-69 (2006)!"* The

guestion is whether the aaticss one that would dissuade a reasonable worker from
making or supporting a charge of discrimination under Title \dl.at 68.
(referring “to reactions of a reasonable employee” because the Court believed that
“the provisions standard for judging hamust be objective”)The act must subject
the plaintiff to material adversity and not be one of trivial halain.

As with age and race discrimination, once the plaintiff makes a prima
facie showing, the burden of production shifts to the defendant doipza
legitimate business reason, and then back to the employee to show goeté.

employee establishes pretext by showing that the adverse personnel action would

! TheBurlington NortherrCourt distinguished between the relevant test for an
employers actions in substantive discrimination cases and retaliation cases based on
the difference in the statutory language for the two provisiéas.U.S. at 62 (“The
italicized words in the substantive provisiethire, ‘ dischargé,' compensation,

terms, conditions, or privileges of employméhgmployment opportuniti€sand

‘status as an employeeexplicitly limit the scope of that provision to actions that
affect employment or alter the conditions of the workplace. No such limiting words
appear in the antiretaliation provision.8ge alsad. at 63 (“There is strong reason

to believe that Congress intended the differences that its language suggests, for the
two provisions differ not only in language but in purpose as well. The
antidiscrimination provision seeks a workplace where individuals are not
discriminated against because of their racial, ethnic, religious, or geasied

status. Thantiretaliation provision seeks to secure that primary objective by
preventing an employer from interfering (through retaliation) with an empleyee
efforts to secure or advance enforcement of thésAwmsic guarantees. The
substantive provision seekspevent injury to individuals based on who they are,

l.e., their status. The antiretaliation provision seeks to prevent harm to individuals
based on what they do, i.e., their conduct.”).
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not have occurred “but for” the employ®eretaliatory reason for the actiodniv of

Tex. Southwestern Med. Ctr. v. NassE33 S. Ct. 2517, 2534 (2013n order to

avoid summary judgment, the plaintiff must show a conflict in substantial evidence
on the question of whether the employer wouldhastetaken the action “but for”

the prdected activity.Long v. Eastfield Col|.88 F.3d 300, 308 (5th Cir. 1996).

Defendant argues that Plaintiff does not have sufficient evidence to
satisfy the second and third elements pfima faciecasefor retaliation namely
that Plaintiffdid not siffer a “materially adverse” employment action dretannot
show a causal connection between the protected activity and the adverse
employment act(Mot. at 2125.)

1. The2011 Reassignment Was Not a Materially Adverse
Employment Action

Plaintiff does not cite to any particular evidence that he was subjected
to a materially adverse employment action. Instead, he statésdhas have held
that in cases where a nominally lateral transfer with no change in financial terms
significantly reduces the engle€s career prospects by preventing him from using
his skills and experience, so that the skills are likely to atrophy, and his career is
likely to be stunted, such transfers may be consideretaterially adverse

employment actioff. (Resp. at 16 (ang Nicols v. S. lll. Univ:Edwardsville 510

F.3d 772, 780 (7th Cir. 2007))Given that Plaintiff does not cite any evidence in
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this section, Plaintiff ostensibly relies on his deposition testimony from his adverse
employmertaction argument.

AlthoughBurlington Northerrmade the “materially adverse

employment action” inquiry more contextus&e548 U.S. at 6&*[T]he
significance of any given act of retaliation wolten depend on the particular
circumstances.”whether the 2011 reassignment constituted “materially adverse
employment action” is still an objective inquiggeid. (noting that the standard is
objective),andPlaintiff has failed to set forth any evidence (other than his own
subjective impression) that Community Safety and Education was appreciably less
prestigious, involved less responsibility, had less overtime opportunities, or left less
room for advancement.

Rather, Plaintiffs reassignment resembles the transféryain, 534
F.3d at 485. There, the Fifth Circuit consideredtivbethe plaintiffs transfer from
being a cashier in the Tire Lube Express Department (“TLE”) department to a sales
associate in the infant department constituted a “materially adverse employment
action.” Id. Thecourt noted that the plainti§ duties in the infant department were
somewhat different than what she did in TLE, especially because the infant
department involved less customer interactith However, the court held thahy
evidence that the infant department position was less arduous or less prestigious was
attributed to the plaintifé subjective preferenced. The court concluded by
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finding that WalMart's act of transferring the plaintiff from TLE to the infant
department would not dissuade a reasonable employee in her circumstamces
making or supporting a discrimination charde.

The logic behindAryain is persuasive in the context of Plairnsff
reassignmentn 2011 Plaintiff did not suffer a materially adverse employment
action that caused him harrRather, Plaintiff was given a different set of tasks to
oversee within the Fire MarshalOfficecommiserate with his strengths and
weaknessesAlthough Plaintiffs duties changed, there is insufficient evidence to
demonstrate that this change “might have dissuaded a reasonable worker from

making or supporting a charge of discriminatioBUrlington Northern, 548 U.S. at

68 (quotingRochon v. Gonzalegl38 F.3d 12111219 (D.C. Cir. 2006)).

Depending on a particular District/Division CHeetlesires or skill set, it is

corceivable that a District/Division Chief would prefer to oversee Community
Safety and Education over Inspections. Even Plaintiff admitted that Community
Safety and Education is an important responsibilityolving soliciting donations

from corporate spaors (Jenkins Dep. 137:320.) Indeed, Plaintiff took over
Community Safety and Education duties on two previous occasions prior to the
2011 reassignmen(ld. at 93-98). Moreover, a Defendant points out, Plaintif

role in Community Safety and Education is vital to SAFD because he serves as the
face of SAFD when he interacts with community and busimeestels to promote
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fire safety.

2. There is no Causal Connection Between the 2009 Compladht
the 2011 Reassignment

Defendant posits that evertlife 2011 reassignment was somehow a
materially adverse employment action, Plaintiff cannot show that his participation in
Walker s EEO complaintvas causally connectedMot. at 25.) Plaintiff contends
that he has “direct evidence” of the causal connection between Asst. Chief
Craytons retaliatory motives. (Resp. at 17.) According to Plaintiff, Asst. Chief
Crayton “told him sometime in 2009 or 201&now what you did. | know Ve
seen the report. | know you testified against me in Angela Walkese. | catt
believe another brother would turn another brothét and that “almost a year or
two later” Asst. Chief Crayton told him,;Now you see what’s like for a brother
to turn on another brothé&r. (Id. at 18 (citing Jenkins Ded16-17).)

First and foremost, this is not direct evidencBiréct evidence is
evidence that, if believed, proves the fact of discriminatory animin®wli

inference or presumption.”_Sandstad v. CB Richard Ellis, 809 F.3d 893, 897

(5th Cir. 2002) “[F]Jor comments in the workplace to provide sufficient eviderice o
discrimination, they must be (1) related [to the protected class of persons of which
the plaintiff is a member]2) proximate in time to the terminatior{8) made by an

individual with authoriy over the employment decision at issue; @)delated to
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the employment decision at issuéAuguster v. Vermilion Parish Sch. Bd., 249

F.3d 400, 405 (5th Cir. 200{ipternal quotation marks and citations omitted)
(emphasis added)n this case, thens no evidencéhatAsst. ChiefCraytonmade
these comments in reference to the 2011 reassignment, the employment decision at
issue In fact, Plaintiff conceded that he had no evidence that Asst. Chief Crayton
told him his duties were being reassignedterseeCommunity Safety and
Education because of Plaintdfparticipation in the Walker investigation:

[Counsel for Defendant]: That wdsmy question, sir. My question

was: Do you have any evidence that Chief Crayton made the decision

to move you from inspections and administration to community safety

and education and swap your position with Chief Monestier because

you had given testimony or made a complaint to the EEOC?

[Plaintiff]: He didrit say that thas why he made the swap, but

statementsénmade indicated that he was displeased with-tmat.

No. No, | cart say that.
(Jenkins Depl15:16-24.)

Plaintiff also asserts that the temporal proximity between his
participation in Walkés EEO Complaint and the 2011 reassignment satisfies the
causal connection requirement. Although Plaintiff does not state exactly when his
participation in Walkés investigation began, he admits that there was ay&eo
gap” between his involvement in WalkelEEO Complaint and his reassignment to

CommunitySafety and EducationResp. at 19.) This twgear gap is insufficient

to show a temporal proximately to establish a causal conne@eeBell v. Bank
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of America 171 FE App'x 442, 444 (5th Cir2009 (sevenmonth lapse, by itself, did

not demonstrata causal link)Myers v. Crestone Intern.LC, 121 FApp’'x 25, 28

(5th Cir.2005) (threemonth lapse, by itself, did not creai@usalink); Harvey v.
Stringer 113 F.App’x 629, 631 (5th Cir2004) (unpublished) (temonth lapse, by

itself, did not ceate causdink); Raggs v. Miss. Power & Light Ca278 F.3d 463,

471-72 (5th Cir.2002) (fivemonth lapse, by itself, did not createausalink).

At the most Plaintiff relies on Asst. Chief Craytsirepeated use of
thephrase“brother turn on anothdsrother” to establish a causal connection
between his participation in the Walker investigation and his 2011 reassignment.
(Resp.at 18 (citing Jenkins Ded16-17).) But even assuming the veracity of such
statementsas the Court is required to do on a motion for summary judgment, the
phrasés similarityis too tenuous—especially considering the twear gap—to
constitute a causal connectibaetween Plaintifs involvement in Walkes 2009
EEO claim and the 2011 reassignment.

In sum, Defendant is étled to summary judgment on Plaintgfrace
and age discrimination claims and as well Plairgtifetaliation claim because
Plaintiff did not timely file within theninety-day window. However, even if
Plaintiff did timely file, he fails to state a praracie caséor his race and age
discrimination claims because the 2011 reassignment was not an adverse
employment action and was a mere lateral transfer. Similarly, he fails to state a
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prima facie case for retaliation because the 2011 reassignmenbteamaterially
adverse employment actiomor was there a causal connection between Plamtiff
participation in Walkés EEO Complaint and the 2011 reassignment.

Il. 2012 Selection Process

A. Plaintiff Cannot State a Prima Facie Case for tHE22Z8election
Pracesdor his Race and Age Discrimination Claims.

Much like the 2011 reassignment, Defendant argueshib&012
selection process did not constitute an adverse employment action, and as such,
Plaintiff fails to state a prima facie case face and agdiscrimination. (Mot. at
12, 15.) Defendant also argues that in regards to Plasrdidfe discrimination
claim, Plaintiff fails to state a prima facie case because Jiminez, the candidate
selected after the 2012 selection process, is insignificantly younger than Plaintiff.
(Id. at 20.)

1. The 2012 Selection Process Was Not an Adverse Employment
Action.

At the outset, the Court notes that although SAFD established a
threeperson panah 2012to determine which District/Division Chief should
supervise Inspections, Defendant has tendanmguleevidence, which Plaintiff has
not sufficiently rebutted, that even if Plaintiff had been selected for Inspections, this
would nothave been apromotiori; rather, this would have been a lateral transfer
within the Fre Marshdls Office Howeveras noted earlieg “denial of a transfer
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maybe the objective equivalent of the denial of a promotion, and thus qualify as an
adverse employment actiogven if the new position would not have entailed an
increase in pay arsther tangible benefits; if the position sought was objectively
better, then the failure to award the position to the plaintiff can constitute aseadver
employment actiofi. Alvaradg 492 F.3d a605 (citingSharp 164 F.3d at 933).
Determining whetheihie new position is objectively bett@volves an analysis of

the same factors as whether a reassignowdtitutesa de facto demotion (as
discussednfra), including whether the position: fi&ils an increase in

compensation or other tangible benefits; provides greater responsibility or better job
duties; provides greater opportunities for career advancement; requires ghtater sk
education, or experience; is obtained through a complex competitive selection
process; or is otherwise objectively moregpigious” 1d. Again, “[t]his is an

objective inquiry; neither the employsesubjective impressions as to the

desirability of the new position nor the employgerliosyncratic reasons for

preferring the new position are sufficient to render the positipromotion’. Id.

(citing Pegranv. Honeywell, Inc, 361 F.3d272,283(5th Cir. 2004).

Plaintiff s arguments that the 2012 selection process constituted an

12 plaintiff does not argue that the 2012 selection process amdoraaceffective
denial of a promotion. JeeResp. at 1611.) Instead, Plaintiff only argues that he
was clearly morgualified for the position than Jiminez, a factor that is relevant for
a pretext analysis, but is premature in assessing whetherfPlaststated a prima
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adverse employment action fail for the same reason thatdlienents pertaining to
the2011 eassignment failed. Plaintiff did not tender any evidence that it was well
known in SAFD that the Inspectiodsities weranore prestigious than Community
Safety and Educatiotuties Plaintiff wanted therispections position more, bilie
denial of his preference is not an actionable adverse employment action.
Employment discrimination laws are “not intended to be a vehicle for judicial
seconeguessing of employment decisions, nor [are they] intended to transform the

courts into personnel manager®8ienkowski v. Am. Airlines, Inc., 851 F.2t503,

150708 (5th Cir. 1988).

However, tle Court especially notes that after the 2012 selection
process, Plaintiff actually acquired more responsibitiffact that militates against
afinding of an adverse empjyment action. In addition to his Community Safety
and Education duties, Plaintiff was assigned supervisi@pecialEvents, after
hours details, boarding homes, schools, hospitals, nursing homes, and congregate
living. (Crayton Aff. at2). He was alsassigned supervision of all engineers in the
Fire Marshdls Office. {d.) As a result of this increased worklo&aintiff
supervised twelve regularly assigned staff members and two to seven light duty

personnel.(ld.) These additional duties furthéemonstrat¢hatthe 2012 selection

facie case. I(l.) Nevertheless, the Court will assume that Plaintiff relies on his
earlier arguments regarding the 2011 reassignment to show that the 2012 selection
process amounted to an adverse employment action.
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process wanot an adverse employment decision.

2. Plaintiff Cannot State an Age Discrimination Claim Because He
Was Replaced by a Person Insignificantly Younger

One of the elements of a prima facie age discriminafi@m
requires that Plaintiff prove that he was “replaced by a younger petagdmot

insignificantly so.” Bumstead v. Jasper Cnty., 931 F. Supp. 1323 (E.D. Tex. 1996)

(citing O’Connor v. Consolidated Coin Caterers Corp., 517 U.S. 3081312

(1996)) Eaile v. Aramark Corp., 247 F. App519, 523 (5th Cir. 2007) $chula

was only four years younger than Eadan insignificant age difference that is not
sufficient to support a prima facie case of age discrimindjiokhlere, Plaintiff was
born on Felwary16, 1960; Jiminez was boam January 25, 1962less than two
years after Plaintiff (Crayton Aff. at 2.)Since Jiminez was not significantly
younger tharPlaintiff when he was selected for the Inspections position after the
2012 selection process, Plaintiff has failed to state a prima facie case of age
discrimination.

B. Plaintiff Cannot State a Prima Facie Case for his Retaliation Claim
Based on the 2012 Selection Process.

As noted above, to establialprima facie case of retaliation under Title
VII, Plaintiff must show that (IDeengaged in an activity protected by Title VII; (2)
SAFDtook adverse action agairtstn; and(3) a causal connection exists between
the protected activity and the adverse employment acAoyain, 534 F.3cat 484.
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Plaintiff appears to assert that his earlier EEOC filing regarding the 2011
reassignment precipitated retaliation in his denial of a transfer to the Inspections
position during the 2012 selection process. (FAAG$8) Defendant again argues
that Plaintiff cannoshow either a “materially adverse” employment action or a
causal connection between the 2012 selection process and his earlier EEOC
complaint. (Mot. at 11.)

1. The 2012 Selection Process Was Not a Materially Adverse
Employment Action.

For the same reassihat the 2011 reassignment did not amount to a
“materially adverse” employment action, the 2012 selection process was not a
“materially adverse” employment action. Plaintiff was denied a transfer to a
position that he desired and found more interest®eeSerna 244 F.3d at 483
(“[1]t 1s insufficient for a plaintiff to show merely that he has been transferred from a
job he likes to one he considers less desirgbl&ut, “[a] transfer involving no
reduction in pay and no more than a minor changeoiking conditions will not
do, either. Otherwise every trivial personnel action that an irritable,ochilpe-
shoulder employee did not like would form the basis of a discriminatiof suit.
Williams, 85 F.3dat274. Plaintiff presentedio evidencehata transfer from
supervising Community Safety and Education to Inspectiansgd be ‘anything but

a lateral transfer in terms of pay, promotional opportunities, working conditions, and
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other objective factors.'Sabzevari v. Reliable Life Ins. C&64 F.App'x 392,396

(5th Cir. 2008).

2. There Is No Causal Connection Between PlaistifEOC Filing
Related to the 2011 Reassignment and His Denial of a Transfer
in the 2012 Selection Process.

With regard to his retaliation claim for the 2012 selection process,
Plaintiff argues that “Crayton [has] stated it wda&r@own fact around the
Department that Plaintiff liked to play theace cartand that he had filed EEO
complaints and grievances against many of the chiefs” and that “many of the chiefs
refused to sit on the [2012 selection] panel because of PlarEHEOC activity, all
except Chief Horan.” (Resp. at-4i® (citing Jenkins Dep. 7380).)

There are several problems with Plaingfargument. First, it is
irrelevant whether Asst. Chief Craytontfigke Plaintiff enjoyed playing the “race
card” becaus@sst. Chief Craytonvas not involved in the 2012 selection process.
Rather, a panel of three individualere selectethat neithemworkedin the Fire
Marshals Officenorwereunder the supervisioof Asst. Chief Crayton (See
Crayton Dep. 7375; Dkt. # 29, Exs. F, G, HAs Defendant explained, “Assistant
Chief Crayton did not receive the recommendation of the interview panel nor did he
have input in the selection of District Chief Jiminez. Rather, the recommendation
for the selection of District Chief Jiminez was given to Chief Hood.” (Mot-at 4
(citing Crayton Dep. 886).) Ultimately, Chief Hood was responsible for selecting
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Jiminez for the position.Id.)

Second, Plaintifs argument that “many of the chiefs” refused to sit on
the panel fails to establish that the actual panel used for the 2012 selection process
engaged in any kind of retaliatory conduct. Plaimdésnot set forth any evidence
that the panel membeérdecision to seld Jiminez wadased on Plaintifé earlier
EEOC filing, and as such, has not demonstrated a sufficient causal connection to
establish a prima facie case.

In conclusion, Defendant is entitled to summary judgment on Plantiff
race and age discrimination claims as well as his retaliation claim related to the 2012
selection procedsecause for each of Plaintgfclaims, he fails to state a prima facie
case.

CONCLUSION

For the foregoing reasons, the CAQBRANT S Defendants Motion for
Summary JudgmertDkt. # 29)
IT IS SO ORDERED.

DATED: San Antonio, Texa®\pril 17, 2014

Fd
David AQ) Ezra
Senior United States Distict Judge
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