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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

JOHN PORTERFIELD and ANITA
PORTERFIELD

SA-12-CV-00815DAE
Plaintiffs,

VS.

JP MORGAN CHASE, NA and
DEUTSCHE BANK, NATIONAL
TRUSTCOMPANY,

Defendans.

ORDER DENYINGPLAINTIFFS MOTION FOR LEAVE TO FILE SECOND
AMENDED COMPLAINT

Before the Court is Plaintiffvotion for Leave to File Second
Amended Complaint (Dkt. # 98). Pursuant to Local Rule 7xlthe Court finds
this matter suitable for disposition without a hearindifter careful consideration,
the Court herebPENIES Plaintiffs Motion. (Dkt. # 98.)
ANALYSIS
Plaintiffs filed the instant Motion for Leave to File Second Amended
Complainton March 3, 2014. The amenda&complaint seeks to addcts and allege

two newcauses of action for fraud and violations of the federal Fair Debt Collection
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Practices Act. Theschedulig order deadline for the amendmenpt#ading has
passedn this casel

Rule 15(a)(2) othe Federal Rules of Civil Procedymvidesthata
party may amendis pleading only with the opposing pdsyconsent or the coust
leave. Fed. RCiv. P. 15(a)(2). Theruledictates that thecourt should freely give

leave when justice so requirésld. However,*Rule 16(b) governs amendment of

pleadings after a scheduling order deadline has expir&&W Enters. LL.C. v.

SouthTrust Bank of AlaNA, 315 F.3d 533, 53(5th Cir. 2003). Rule 16(b)

provides thata scheduling ordéishall not be modified except upon a showing of
good cause and by leave of the district jutig&ed. R. Civ. P. 16(b). Good cause
requiresthe party td'show that the deadlines cannot reasonably be met despite the

diligence of the party needing the extensior56&W Enters., 315 F.3dt535

(quoting 6ACharles Alan Wrighet al., FederalPractice and Procedurel§22.1 (2d
ed. 1990)) Thus,“[o]nly upon the movans demonstration of good cause to
modify the scheduling order will the more liberal standard of Rule 15(a) apply to the
districtcourts decision to grant or deny leaveld.
The Fifth Circuit has employdaur factors todeterminevhether there

Is “good causkin the context of untimely motions to amend pleadings: (1) the

1 Thedeadline to amend or supplement pleadings February 10, 2013. (Dkt.
#61.)
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explanation for théailure to timely move for leave to amend; (2) the importance of
theamendment(3) potential prejudice in allowing treenendmentand (4) the

availability of a continuance to cure suckjpdice. Fahim v. Marriot Hotel Servs

Inc., 551 F.3d344,348 (5th Cir. 2008).

Here, the Court concluddésatat least two factors weigh heavily
against granting Plaintiffaintimely requesto amend. Firsthe Court concludes
that Plainiffs have noshown good caustor their untimeliness Plaintiffs contend
thatMagistrate Judge Primomo, Inis November 27, 201Remorandunand
Recanmendatioron the DefendantdMotion to Dismiss orderedhe Plaintiffs to
amend their complaint. Because Magistrate Judge Primomo previously ruled that
Plaintiffs should be allowed to amend their complaint, Plaintifisi@jthey should
now be allowed to amend.SéeDkt. # 98 at 1 6.)

JudgePrimomo recommended thBfendand’ Motion to Dismiss be

granted as tsomeof Plaintiffs' claimsand recommended thsiouldthe district

court accept those recoremlations Plaintiffs “should be ordered to amend thei

complant, omitting any claim that has been dismissed and furth@iteegling their
causes ofetions for violations of the TDCPA [Texas Debt Collection Practices Act]
andunreasonabldebt collectiorf. (Dkt. # 28 at 22.) The amendmemtow filed

by Plaintiffs—some sixteen monttaster Judge Primom@ Memorandum and

Remmmendationr-does not seek t@jpleatheir TDCPA and unreasonablelde
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collection claims, but therseeksd addtwo newcauses of actiofi.e., fraud and
the federal Fair Debt Collection Practices Acth any eventon September 4,
2013, this Court, irflight of new discovery and tafford the parties the opportunity
to settle the casgacatedhe Memorandum and Recommendattbat Plaintiffs
now rely upon (Dkt. # 73.)

Secondthe potential predice to the Defendants in this case is high.
This case has been ongoinghis CourtsinceAugust of 2012. (Dkt. # 1.) There
are currently two motions for summary judgment pendigggDkt. ## 81,92), and
thescheduhg order deadline for the amendment of pleadpassedver a year
aga (SeeDkt. # 61.) In fact, thedeadline for discovery is due at the end of this
monthon March 21, 2014. JeeDkt. # 88.) An amended complairtidingtwo
new causes of action would likely require Defendants to conduct additional

discovey. SeeS&W Enters, 315 F.3d at 537 (concludingthatthe prgudice

factor weighedagainseamendment andoting“as [Plaintiff] woud assert a different
cause of actionJefendant] would be required to conduct additionstalvery).

And althoughthere is nalefinitetrial date set becauslee Courthas previously
granted theoarties Joint Mdion to Continue Trial Settin{yacaing the June 23,

2014 trial settiny theCourt has provided that a trial date will be reset after the Court
rules upon the partiepending motions. Granting PlaingffMotion and allowng

anamendectomplaint that adds twoeewcauses of actiowould resulin, atthe very
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leas, a request fronbefendantdor an extensionof thediscovery deadlinandthe
deadlingo file dispositive motiosin order to addred3laintiffs’ new claimsand at
most the mooting of the pending dispositive motiahe to thesuperseding
complaint Either option would result iafurtherdelayof trial in this case-a
delaythatthe Plaintiffs have not showigood caus” to justify.

CONCLUSION

Given the length of time this case hagbongoing the pending
dispositivemotions,and the failure of Plaintiffs tdemonstratégood causkefor
why an amended pleadiaglding two new causes of actisimould be allowed at this
late $age of the proceedings, the Court herBBNI ES Plaintiffs Motion for
Leave to Amend. (Dkt. # 98.)

IT IS SO ORDERED.

Dated San Antonio, Texadylarch 52014

David AMh Ezra
Senior United States Distict Judge



