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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

DEBORAH D. TYLER & Husband,
ROBERT TYLER,

CV NO. 5:12-cv-909-DAE
Plaintiffs,

V.

BANK OF AMERICA, N.A., &

DEUTSCHE BANK NATIONAL
TRUST COMPANY, AS TRUSTEE )
FOR THE CERTIFICATEHOLDERS )
OF THE MORGAN STANLEY ABS )
CAPITAL I INC. TRUST 2004NC5, )
MORTGAGE PASSTHROUGH
CERTIFICATES, SERIES 2004

)
)
)
)
)
)
)
)
)

)
)
)
Defendand. )
)

ORDER: (1) DENYING PLAINTIFFS’ MOTION FOR NEW TRIAL;
(2) DENYING DEFENDANTS'’MOTION FOR SANCTIONS

Before the Court is Blotion for New Trialand Rehearingjled by
Plaintiffs Deborah D. Tyler and Robert Tyleo(lectively,“Plaintiffs”). (Dkt.
# 33.) Defendants Bank of America, N.A. (“Bank of America”) and Deutsche
Bank National Trust Company (“Deutsche Bank”) (collectiyéBefendants”)
filed aMotion for Sanctions (Dkt. #37.) The Court heard argument regarding

Plaintiffs’ Motion for New Trial and Defendants’ Motion for Sanctions on October
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21, 2013.Kenneth E. Grubbs, Esq., and Christophee{®s, Esqappeared at the
hearing on bedlf of Plaintiffs, Nathan T. Anderson, Esq., appeared at the hearing
on behalf of Defendants. After reviewitige Motiors and the supporting and
opposing memoranda, the CoMENI ES both Plaintiffs’ Motion for New Trial

and Defendants’ Motion for Sanct®n

BACKGROUND

l. Factual History

On February 20, 2004, Plaintiffs obtained two loamzfor $97,600
andone for $24,400, from New Century Mortgage Corporation (“New Century”).
(Dkt. # 21(“SAC") 1 4.) The loan for $97,600 was secured by a mortgage on
property located at 606 Heritage Way, San Antonio, Texas 78245 (“the
Property”)! (Dkt. #22, Ex. 1.) Plaintiffs executed a promissory note (“the
Note”). (d.) The Notestatecthat Plaintiffs promisgto pay New Century, “the
Lender,” in return for the loan received, and proditleat “anyone who takes this
Note by transfer and who is entitled to receive payment under this Note is called

the ‘Note Holder.” (d.) Plaintiffs also executed a Deed of Trust (“the Deed of

! The Second Amended Complaint did not allege which of the two

loans Defendants attempted to foreclose upon. Indeed, Plaintiffs did not
specifically allege that Defendants attempted to foreclose on either. However, in
their Motion to Dismiss, Defendants stated that “they do not purport to be the
assignee of the . . . deed of trust or note” relating to the loan for $24,400. (Dkt.
#22 at 3 n.4.) Presumably, the $24,400 loan was not at issue in this case.
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Trust”). Okt. # 22,Ex. 2.) The Deed of Trust again identifiétew Certury as

the “Lender,” and statetthat:
This Security Instrument secures to Lender: (i) the repayment of the
Loan, and all renewals, extensions and modifications of the Note; and
(if) the performance of Borrower’s covenants and agreements under
this Security Instrument and the Note. For this purpose, Borrower
irrevocably grants and conveys to Trustee, in trust, potler of sale,
the [Property].

(Id. at 3.)

On Jun&26, 2012, Stephen Allen Johnson, an Assistant Vice President
of Countrywide Home Loans, Inc. (“Countrywide”), under power of attorney for
New Century, executed an Assignment of Deed of Trust, which purported to
“grant, convey, assign, and transfer” the Deed of Trust from New Century to
Deutsche Bank, as Trustee for the Certifi¢aikelers of the Morgan Stanley ABS
Capital I Inc. Trust. (Dkt. 22, Ex. 3.)

According to Defendants, Plaintiffs failed to make timely mortgage
payments, andforeclosure wascheduled for September 4, 201Dk{. #22 at
3-4.)

Il. Procedural History

On September 4, 2012, Plaintiffs filed a Complaint in state court.
(Dkt. # 1, Ex. 1.) On September 26, 2012, Defendants filed a Notice of Removal
in this Court. (Oxt. # 1.) On October 3, 2012, Defendants filed a Motion to

Dismiss Plaintiffs’ Complaint. (Dkt. # 4.) On October 24, 2012, Plaintiffs
3



submitted a Motion to File an Amended Complaint (2k®), which the Court
granted on October 25, 2012. Plaintiffs’ First Amended Complaint was filed that
same day. (kt. # 10.) On November 8, 2012, Defendants filed a Motion to
Dismiss Plaintiffs’ First Amended Complaint. (Dkt15.)

On January 4, 2013, Plaintiffs again moved to file an amended
complaint (Dkt. # 19), which the Court granted on March 25, 2013. That same
day, Plaintiffs filed a Second Amended Complaif8AC.) TheSecond Amended
Complaintasserdcauses of action for: (1) violations of thexasUniform
Commercial Code (“UCC”) (SAC 11 £24); (2) quiet title(id. T 15); (3)
violations of the Texas Civil Practice and Remedies Code § 12dd0R16); and
(4) breach of contracid. 1 18). The Second Amended Complailso asseed
that all Defendants and their agents “should be held liable for all acts or practices

committed” under the doctrine odspondeat superiolld.  17.) Finally,

Plaintiffs sughtdeclaratoryi@. 11 9-11) and injunctive reliefid. 1 21).

On April 1, 2013, Defediants fileda Motion to Dismiss.(Dkt. #22.)
On April 19, 2013, Plaintiffs filed a Response in Opposito Defendants’
Motion. (Dkt #29.) This Court enteredn Order granting Defendants’ Motion to
Dismiss. (Dkt. #8831 (“Order”).)

Plaintiffs filed the instant Motion faNew Trial after the Court issued

its Order. (Dkt. #83.) Defendants responded (DkB®&) and also moved for
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sanctions against Plaintiffs for filing the Motion for New T(i@kt. # 37).
Plaintiffs filed a Respons to Defendants’ Motion for Sanctions (D&t39), and
Defendants filed a Reply (Dkt.40). Prior to the hearinglaintiffs filed an
Advisory to the Court regarding recent Fifth Circuit case law. (D&R)#
Defendants filed &esponse. (Dkt. #3.)

DISCUSSION

l. Motion for New Trial (Motion to Amend Judgment)

Plaintiffs: Motion for New Trialseekgelief underFederaRules of
Civil Procedures9(e) and Rule 59(a)(1)(B)(Dkt. #33 at 1.) Plaintiffs may seek
anamendment of this Court’s Order granting Defendants’ Motion to Dismiss by
filing a motion to alter or amend the Court’s judgment uRdéx59(e). Rule
59(e) permits a movant to challenge a judgment that has been granted in the
absence of a trialln effect, Rule 59(edllowsa court b reconsider its prior
judgment.

Rule 59(e) motions “serve the narrow purpose of allowing a party ‘to

correct manifest errors of law or fact or to present newly discovered evidence.

Waltman v. Intl Paper Cq.875 F.2d 468, 473 (5th Cit989) uotingKeene

Corp. v. Int'l Fidelity Ins. Co., 561 FSupp. 656, 665 (N.DIl. 1982)) A motion

2 Rule 59(a)(1)(b), however, only applies “aféenonjury trial.” Fed.

R. Civ. P. 59(a)(1)(b). The Court dismissed Plaintiffs’ claims on a Motion to
Dismiss; a trial did not take place.
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to alter or amend the judgment “is not the proper vehicle for rehashing evidence,
legal theories, or arguments that could have been offered or raised beforeythe entr

of judgment.” Templet v. HydroChem Inc367 F.3d 473, 479 (5th Cir.2004)

(citing Simon v. United States, 891 F.2d 1154, 1159 (5th10®0)).

“Reconsideration of a judgment after its entry is an extraordinary
remedy that should be used sparinglid. at479. As such, here arenly three
grounds for amending a judgment under Rule 59(e}o(&prrecta manifest error
of law or fact (2) to accounfor newly discovered evidence; and/or (3)

accommodatan intervening change in controlling law. Schiller v. Physicians

Resource Grp., Inc342 F.3d 563, 567 (5th Cir. 2003ge alsdHomoki v.

Conversion Servs., Inc/17 F.3d 388, 404 (5th Cir. 2013) (“A motion to amend

judgment under Fed. R. Civ. P. 59(e) ‘must clearly establish either manifest error
of law or fact or must present newly discovered evidence and cannot raise issues
that could and should have been made before the judgment issued.” (quoting

Advocare Int'l, LP v. Horizon Lab., Inc524 F.3d679, 691 (5th Cir2008))). In

applying these three groundgiatrict court has “considerable discretidn”
decidewhether to reopen a cas€emplet 367 F.3d at 479.

Plaintiffs’ instantMotion for New Trialrelieson the first ground for
relief be@use they sedk correct manifest errors of law. (Dkt38 at 22 1 1, 6

14.) As a preliminary matter, the Court notes that Plaintiffs’ arguments in the



Motion for New Trial ar@ncrediblydifficult to follow. In fact, at some times it
appears as though Plaintiffs are referring to a diffevaddr than thenethis
Courtfiled. For example, Plaintiffs allege that “this Court relies on the decisions

in Marsh Kan, andEskridgeas authority for arguing that the note and deed of trust

areseverable when it comes to foreclosurdd. &t 14  13.)However the

Court’s Order never refexdto “Kan’ or “Eskridge” Furthermorethis Court’s

Orderdid not refer to aMarsh” case when discussing whetlpaissession ahe
Note was needed order to enforce the Deed ofukt. GeeOrder at #12.) The
only two references to afarshi casearefound in the Texas CivPractice and
Remedies Code £2.002discussion by way ad quoting parentheticatéeOrder

at 23 (‘Saucedp2013 WL 656240,ta5 (quotingMarsh v. JPMorgan Chase

Bank, N.A, 888 F. Supp. 2d 805, 813 (W.D. Tex. 20Y2))and in thdnjunctive

and Declaratory Reliefection §eeOrder at 27 (“Thus, in the absence of a live
substantive claim, Plaintiffs’ request for declaratory judgment must be dismissed.

See, e.g.Marsh2012 WL 3566276, at *9.")).

Plaintiffs alsostate that “[tlhe Court’'s argument that the fraudulent
assignmentloes not create a lien or claim on t[fier purposes of Texas Civil
Practice and Remedies Code § 12.082jmply incorrect.” (Dkt. #83 at 10 1 9.)
Plaintiffs argue that under Texas law an assignment constitutes a property interest

for purposes of 82.002. (I1d. at 10-11 1 9.) But this Court’'s Ordegreedwith



Plaintiffsthat a mortgage assignment constitutes a “lien or claim” on property
The Order specifically found that an “assignment of a deed of trust creates a claim
to an interest in realrpperty.” (Orderat 24.) The Courbnly dismissed Plaintiffs’
claim under 812.002 because “Plaintiffs did not plausibly allege sufficient facts to
indicate that Defendants made, presented, or usad@ulentdocument—a
requirement under 8§ 12.0@)(1). (d. (emphasis added)) Plaintiffs’ claim was
not dismissed because the assignment did not create a claim.o(Setbed. at
22-24.)

Moreover,Plaintiffs’ Motion for New Trial restates previous
arguments. For examplethe beginning portion d?laintiffs’ standing argumens
a verbatim repetition dPlaintiffs’ standing argumemt Plaintiffs’ Response to
Defendants’ Motion to Dismiss.COmpareDkt. #29 at 6-8 § 14 with Dkt. #33 at
6—7 9 5.) Plaintiffsalso repeat the samaggumenthey used in a prior brief
regarding whether the fraudulent assignneeaates a lien. JQompareDkt. # 29 at
17 § 25with Dkt. #33 at 1611 § 9.)

Despite Plaintiffsunclearbriefing, the Court will consider each of
Plaintiffs arguments in their Motiofor New Trial that are relevant to this Court’s

Orderand have not been repeated



A. Usingthe Rule 9(b) Standard instead of the Rule 8 Pleadings

Standard

Plaintiffs first argue that the Court erred by imposing “the 9(b)
standard on the Plaintiffpleadings instead dlhe Rule 8 pleadings standard.”
(Dkt. #33 at 29 1(A).) Presumably, Plaintiff referto the Courts dscussion
regardingthe third element of a quiet title action, where the Court theid
Plaintiffs did not state a claim that thessignment of the Deed of Trust was
fraudulent or forged. SeeOrderat 21.) The Court heldhat Plaintiffs “fail[ed] to
allege with sufficient particularity the circumstances constituting the alleged fraud
as required by Federal Rule of Civil Procedefie).” (Id.) Plaintiffs did not
satisfy this heightened pleading standard because Pkiif&tond Amended
Complaintdid not allege any facts regarditige “who, what when,whereand

how” of the alleged fraud.ld. at 22 (quotindJ.S.ex rel. Willard v. Humana

Health Plan of Tex., Inc., 336 F.3d 375, 384 (5th Cir. 2003))

Applying Rule 9(b) to Plaintiffsallegationf fraud and forgeryas
proper. This is true even though Plaintiffs did not state an individual cause of

action for fraud.SeelLone Star Ladies Inv. Club v. Schlotzsky's Inc., 238 F.3d

363, 368 (5th Cir. 2001) (“Rule 9(b) applies by its plain language to all averments
of fraud, whether they are part of a claim of fraud or loDetermining whether

Plaintiffs have plausibly stated a claim that the assignment was fraudulent plainly



requires applying Rul8(b). See e.g, Thomas v. Bank oN.Y. Mellon,

3:12-CV-4941:M-BH, 2013 WL 4441568at *8 (N.D. Tex. Aug. 20, 2013)

(applying Rule 9(b) tdhe plaintiffs’ claims thatheassignment was fraudulent).
Applying Rule 9(b) to Plaintiffsallegationof forgerywas similarly

proper The Texas Penal Code providhata “person commitga forgery]if he

forges a writing withintent to defrauer harm another. Tex. Penal Code

§ 32.21(b) (emphasis addedBecause § 32.21(b) requires “intent to defraud,” a
reviewing court must use Rule 9fib)evaluate plaintiff's forgery claim.SeeThe

Arc of The Pikes Peak Region v. Nd¥lentor Holdings, InG.No.

10-cv-01144REB-BNB, 2011WL 1047081, at *3D. Colo.Mar. 18,2011)
(holding that aclaim of forgery under Colorado law sounds in fraud because it
requires intent to deceive; thtiee forgery clainwas subject to Rule 9(b)
particularity requirement)Moreover, courts haveutindy applied Rule 9(b) to

forgery clains. See, e.g.Tucci v. Smoothie King Franchises, Inc., 215Epp.

2d 1295, 1302 (M.DFla.2002) polding that theeomplaint did not satisfy Rule
9(b) where there were no facts alleged to support that the defemganthat a
signature on an agreement had been forged or that the defendant had anything to
do with the alleged forgery).

Plaintiffs also argue thahe “Court erroneously urges that Plaintiff

must have every piece of evidence fully istigated prior tdiling a suit” (DKkt.
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#33 at 211(A).) However, asxlained by the Fifth Circuit, courtgpplyRule
9(b) “[i]n cases of fraud” because “Rule 9(b) has long played [a] screening
function, standing as a gatekeeper to discovery, a tool to weed out meritless fraud

claims sooner than latérU.S. ex rel. Grubbs v. Kanneganti, 565 F.3d 180, 186

(5th Cir. 2009). “Courts are instructed to apply Rule 9(b) to fraud complaints with

‘bite’ and ‘without apology” Id. (quotingWilliams v. WMX Tech., In¢.112

F.3d 175, 178 (5th Cir. 1997))Although the Courtlid not require “every piece of
evidencé as Plaintiffs contendhe Court did requiréhe “who,what when,

where, and how” of the alleged fraud as required by the Fifth Cirédiltard, 336

F.3d at 384.In other words, Plaintiffs were requireebeforefiling their claims of
fraud—to “specify the statements contended to be fraudulent, identify the speaker,

state when and where the statements were made, and explain why the statements

were fraudulent Souhland Sec. Corp. v. INSpire Ins. Solutions, JI385 F.3d

353, 362 (5th Cir. 2004emphasis addedyuotingWilliams, 112 F.3d at 17478).
Plaintiffs failed to meet the Rule 9(b) standard as “Plaintiffs [dad]allege any
facts indicating who, precisely, was defrauded or who the alleged
misrepresetation. . ..” (Order at 22.) Thus, the Court properly dismissed
Plaintiffs’ allegations of fraud.

Plaintiffs additionally argue:

So .. long as the bank can understgwhy] we are suing them
because we assert they are not the legal holder of the note and that we

11



are alleging that the Plaints#ffagent forged or ‘ghost wrotéie

assignment and then filed it, and that those allegations state a claim

then we state a claim that should not be dismissed.
(Dkt. #33 at 2 1 1(A).) But Plaintiffs’ argument confuses the notice pleading
standadl under Rule 8(a) witthe heighted gading standard faverments of
fraudunder Rule 9(b). Itis true that Rule 9(b) supplements, but does not supplant
Rule 8(a)’s notice pleadingfandard Kanneganti565 F.3d at 186However,it is
also true that Rule 9(b) only requires a “simple, csand direct” allegation of

the circumstances constituting the fradd. “[M]erely ensuring noticeto

Defendantsas Plaintiffs assert, “is not enough for Rule 9(b).” Ind. Bell Telephone

Co. Inc. v. LoveladyNo. SA-05CA-285RF, 2006 WL 485305, &2 (W.D. Tex.

Jan. 11, 2006).

In sum the Court properlhapplied Rule 9(b) to Plaintdgf averments
of fraud and forgery, ands identified in the Court’s Order, Plaintiffs’ Second
Amended Complainiloesnot sufficiently allege facts corroborating either the
fraud or forgeryallegationdo satisfy the heightened pleading requirements of Rule
9(b).

B. Election of Remedies

Plaintiffs next argu¢hat the Court has “fallen for the election of
remedies argument” and the Court “ignores over 100 years of Texas law in

reaching this decision.” (Dkt.33 at 41 1(B)) Plaintiffs maintain, “It is not true
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that the bank does not have to be the holder of the note in order to enforce the deed
of trust.” (d.) According to Plaintiffs, “there is not one Texas case that stands for
the proposition that you do not have to be the holder of the note in order to
enforced [sic] the deed of trust.1d()

The Court initially notes that Plaintiffs’ arguments are édygnoot
becaus®efendants submitted the Note with the assignment to the Court (Dkt.
#22, EX. 1), anct the hearing on the Motion to Dismiss, Plaintiffs acknowledged
that Defendants hold the NoteSegeOrder at 1611.) Moreover,as the Court’s
Order eplained,Texas law makes clear that the right to recover on the promissory
note and foreclose on the deed of trust may be undertaken in independent actions.

(SeeOrder at gciting Aguero v. Ramirez, 70 S.W.3d 372, 374 (Tex. App. 2002)

A mortgageamay elect to foreclose solely under a power of sale conferred by a
deed of trust. Seeid. at 8 (citing Tex. Prop. Code 88 51.002, 51.0025).)
“mortgagee” is defined by the Texas Property Caslihe last person to whom
the security intexst has beersaigned of recortl (Seeid. at 9 (citing Tex. Prop.
Code § 51.004(3) TheCourt’'s Order concludetthat “the Assignment of the
Deed of Trust from New Century to Deutsche Bank, if properly recorded,
authorizes Defendant Deutsche Bank to foreclose oRrygerty as mortgagee,

regardless of whether Defendants hold the note or ntat.’at(9-10.)
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This principle has recently been affirmed by the Fifth Circuit in

Martins v. BAC Home Loans Serv., L,F22 F.3d 249254-55 (5th Cir. 2013) In

Martins, theFifth Circuitdiscused whether a mortgage servicer may administer a
foreclosure on behalf of a mortgagee withibaldingthe promissory noteld.

The court heldhat “[t]he party to foreclose need not possess the note’itddlfat
255, see alsad. (“Courts in Texas have repeatedly recognized that Texas law
allows either a mortgagee or a mortgage servicer to administer a deed of trust

foreclosure without production of the original note.” (quoting Van Hauen v. Wells

Fargo Bank, N.A., No. 4:12V-344,2012 WL 4162138, at *5 (E.D. Tex. Aug. 24,

2012) (recommendation of magistrate jud@eppted 2012 WL 4322518 (E.D.
Tex. Sept. 20, 2012))).

AnotherFifth Circuit panelrecentlyheldthat possession of the
promissory note is not required to foreclbseause any transfer of the security
interest(i.e., the deed of truspresumptively includes the transfer of the note.

Reinagel v. Deutsche Bank NafTrust. Co., 722 F.3d 700, 7% (5th Cir.

2013). The court inRReinageffirst found thafTexascouits tend to follow the

Restatementld. at 706 (citingConversion Props., LLC Kessler 994 S.W.2d

810, 813 (TexApp. 1999)). The courtthenobservedhat under th&estatement

(Third) of Property: Mortgages, the transfer of a mortgagsumptivelyincludes

the note secured by the mortgage, whether or not the instrument assigning the deed

14



of trust expressly references the natk.at 706. Thus, the court held, under the
Restatemerd approach, an assignment of the deed of trust (because it
presunptively includes the note) is sufficient to give the bank authority to
foreclose.|d.

In light of the recent Fifth Circuit opinions holding that Texas law
does not require the production of a promissory note to institube-pudicial
foreclosure, the Court accurately held that Plaintiffs need not be the “holder” of the
Note to foreclose on the Property.

C. Fraudulent Assignment of the Note

Plaintiffs next contend that even though Defendants proffered the
Note,the assignment of the Note was fraudubamdillegal and therefore void.
(Dkt. #33 at 5-10 1 1(D¥8.) This is a slightly different theory than was
discussed in the Court’'s Orde{SeeOrder at 1216 (addressing Plaintiffs’ claims

that theassignment of thBeed of Trustvas fraudulent and invalid).)

However,Defendants submit that they seek to enforce the Deed of
Trust, not the Note (SeeDkt. #22 at 12.) As discussed above, cabjeed of
trust is necessary for a mortgageanstitute a norjudicial foreclosure.Because a
mortgagee is not required to produce the noterexlos on the deed of trust

Plaintiffs’ challengego the validity of the assignment of the Note are moot.
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Neverthelesghe Court will address each of Plaintiffs’ argumemetgarding the
assgnment ofthe Note.

1. Standing

Whether Plaintiffs can challenge the assignment of the Note depends
on whether Plaintiffs have standing to make such a challeNgfgough much of
thestandinganalysidfor the assignment of the Note mirrors the Court’s Order
addressing whether Plaintiffs had standing to challenge the assignment of the Deed
of Trust 6eeOrder at 1216), the Court will neverthelesgparatelyiscuss
whether Plaintiffs have standing to challenge the assignment of the Note.

This Court’s Order geviously held that a plaintd#iborrower has
standing to challenge an assignment on any ground that renders the assignment
void or invalid—rather than voidable(SeeOrder at 13 In Reinagel the Fifth
Circuit affirmed this principle. 722 F.3d at 70%hecout directly addressed
whether a plaintiff has standing to challenge the validilgmoéssignment of the
deed of trust and corresponding promissory .ntite The ®urtfirst observed that
“Texas courts have held that a farty to a contract cannot enforce the contract

unless she is an intended thpdrty beneficiary.”ld. (citing S. Tex. Water. Auth.

v. Lomas, 223 S.W.3d 304, 306 (Tex. 2007)). But the plaintifeaimagelvere
not attempting to enforce the terms of the contract, but rater arguinghat the

assignment wagoid ab initia Id. The court concluded:
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Though “the law is settled” in Texas that an obligorreat defend

against an assignee’s efforts to enforce the dishigan a ground that
merely renders the assignment voidable at the election of the assignor,
Texas courts follow the majority rule that the obligor may defend “on
any ground which renders the assignment vo#l ontrary rule

would lead to the odd resutiat Deutsche Bank could foreclose on

the Reinagelsproperty though it is not a valid party to the deed of

trust or promissgrnote, which, by Deutsche Bank’s reasoning,

should mean that it lacks “standing” to foreclose.

Thus, aRReinagelkconfirmed, Plaintiffs’ standing is predicated on
whether Plaintiffs’ challenge to the assignment renders the Note void or voidable.
After examining Plaintiffs’ Second Amended Complaint, the Court is not
convinced that Plaintiffshallenged thassignment of the NoteAlthough
Plaintiffs’ Motion for New Trial argues that Defendants’ physical possession of the
Noteis insufficient toforeclosebecause there was an “illegal transfer of the note,”
(Dkt. #33 at 5), the Court is unable to decipinvat challenges Plaintifimadein

their Second Amended Complaimith regard to the Note. Plaintiffs’ Second

Amended Complaindlid discuss why thassignment of thBeed of Trusts

allegedly invalid, butdid not address thassignment of the NoteS¢eSAC at 3

15). Theonly reference to the assignment of the Note in Plainétond

Amended Complainprovided “As stated above [referring to the Deed of Trust
discussion], because the Defendant is not the proper holder and owner of the notes

or assignee of the deed of trust or the servicer acting on behalf of the holder,
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Defendants do not have standing to foreclosi” (6.) This passing reference is
insufficient to challenge the assignment of the Nmeause the Court is unsure
whatchallenge is being made.

Accordingly,the Court is unable to determine whether any such
challenge would render the Note void or voidable. In the abserarg/ohallenge
in the Second Amended Complaint, the Court finds that Plaintiffs lack standing to
contesthevalidity of theassignment of the Nate

2. Proper Assignment

In any casetheface of theNote does not suggest that an assignment
would be improper because the Notendorsed in blank. SeeDkt. #22, Ex. 1at
5.) Under Texas law, physical possession of a promissory note that bears a blank
endorsemenestablishes ownership and the right to coll&#eTex. Bus. & Com.
Code 83.205(b) (“Wherfe]ndorsed in blank, amstrument becomes payable to
bearer and may be negotiated by transfer of possession alone until specially

[e]ndorsed.”)Kiggundu v. Mortg. Elec. Registration Sys. |69 F. Appx 330,

331-32 (5th Cir.2012)(“Because the note was endorsed in blarkthe Bank of
New York was in possession of the note, under Texas law, the Bank of New York
was entitled to collect on it.”gert. denied133 S. Ct. 210 (2012)

A challengecould be entertained concerning a blanklorsemernit

theendorsementself was not valid.SeeGreen v. JPMorgan Chase Bank, N.A.
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-- F. Supp. 2d--, No. 311-CV-1498N, 2013 WL 1406012 (N.D. Tex. Apr. 8,
2013) (holding thathe bank servicer is entitled to collect on the Nwik if the
lendor validly executed thendorsement As discussedupra Plaintiffs' Second
Amended Complaindid notallegethat the assignment of the Note was invalidly
executedmuch less that the endorsement on the Note was invalid.

Plaintiffs still maintain thaDefendantsnust affirmatiely trace how
theycame into possession of the note. (DK33#at 9 1 7.) According to
Plaintiffs, if there is a blank endorsement, the chain of possession must be proven.
(Id.) This is incorrect.As the Court of Appeals of Texassstated, The UCC
defines ‘person entitled to enforce’ an instrumer(i)ase holder of the
instrument, (i) a nonholder in possession of the instrument who has the rights of a
holder, or (iii) a person not in possession of the instrument who is entitled to
enforce thenstrumenpursuant to section 3.309 0438(d)” Manley v.

Wachovia Small Bus. Capital, 349 S.W.3d 233 (Tex. A@d.1),rev. denied

(Mar. 9, 2012) Texas law defines a “holder” as “the person in possession of a
negotiable instrument that is payable either to bearer or an identified pertsisn tha
the person in possession.”. .T.ex. Bus. & ComCode § 1.201(b)(21A). A

person can become the holder of an instrument when the instrument is issued to
that persoror throughnegotiation.Id. 8 3.201 cmtl1. “[N]egotiation requires

transfer of possession of the instrument anfejtedorsement by the holdérld.
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§3.201(b) If an instrument iSpayable to bearéfi.e., it is endorsed in blank]jt
may be negotiated by transfer aldnéd.

“Under Texas law, a holder of a note indorsed in blapkasumedo
be entitled to enforcement of the instrument merely by shopasgession of that

instrument.” Perdomo v. Fed. Nat. Marfessn, 3:11-CV-734M, 2013 WL

1123629 at *4(N.D. Tex. Mar. 18, 2013(citing Bittinger v. Wells Fargo Bank

N.A., No. H10-1745, 2011 WL 5415664, at *8 (S.Dex. Nov.8, 2013). “Such

a holderns not also required to establish an unbroken chain of titte (emphasis

added) (citingBittinger, 2011 WL 5415664, &8 (distinguishing “holder” from
“‘owner,” the latter of whichs required to show possessi@ndcomplete chain of
title)). Thus, Defendants are not required to show a chain of possbessaunse
Defendantsas holdersare presumed to be entitled to enforce the instrument by
possession alone

In sum, Plaintiffs failed to make any argument challenging the
assignment of the Note in their Second Amended Complaint. Plaintiffs cannot
contest the validity of the assignmemtlee Note on a Motion for New Trialn
any event, the Court finds that Defendants produced the &hatersed in blank,

and are thusntitled to enforce it.
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D. Fraudulent Assignment Does Not Create a Lien

Plaintiffs next aver that they hapéeadedsufficient facts to state a
claim under Texas Civil Practice and Remedies Code § 12.00&hinglthat
Defendants filed a fraudulent assignment with the Bexar County Clerk. (B&t. #
at 1+12 19.)

Section12.002provides

(a) A person may not make, present, or use a document or other
record with:

(1) knowledge that the document or other record is a fraudulent
court record or a fraudulent lien or claim against real or
personal property or an interest in real or personal property;

(2) intent that the docunm or other record be given the same
legal effect as a court record or document of a court created
by or established under the constitution or laws of this state
or the United States or another entity listed in Section 37.01,
Penal Code, evidencing a validn or claim against real or
personal property or an interest in real or personal property;
and

(3) intent to cause another person to suffer:

(A) physical injury;
(B) financial injury; or
(C) mental anguish or emotional distress

Tex. Civ. Prac. & Remedig3Sode § 12.002.

Althoughthe Court’s Order held that an assignment of the Noé&s
create a claim against real property, the Court found that Plaintiffs failed to state a
claim under § 12.002 because “Plaintiffs have failed to plausibly allege facts

indicating that Defendants made, presented, or used a fraudulent document.”
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(Order at 24.)Thus,Plaintiffs failed to state a claim undefd8.002 because
Plaintiffs did not meet § 12.002(a)(1)’s requirement that Defendants had
“knowledgethe documenor other record is fraudulent.(ld.)

Plaintiffs only argument in their Motion for New Trial is that another
district court found that similar pleadings alleging fraud sufficed under Rule 9(b).

(Dkt. # 33 at 12 § 9 (citinwvilborn v. AMS Serv. LLC, CANo. 5:13-cv-001

(W.D. Tex. Feb. 12, 2013).) However, a district court “is not bound by the

decisions of another district courtCausey v. K & B, InG.670 F. Supp. 681, 689

(E.D. La. 1987).

Evenassuming Plaintiffs’ fraud theory sufficed under Rule 9(b),
Plaintiffs’ § 12.002 claim should still be dismissed. Plaintiffs’ Second Amended
Complaintdoes not allege sufficient facts to show, or even suggest, that
Defendantsacted with intent to causedhtiffs “physical injury, financial injury,
or mental anguish or emotional distrésSeeTex. Civ. Prac. & Rem. Code
§12.002(a)(3)(AHC). Plaintiffs’ Second Amended Complaint only states
“the Defendants” violated Chapter 12 “with the intent to cause Plaintiff to suffer
(1) Financial Injury [and] (2) Mental Anguish or Emotional DistreSSAC at 8
1 16.) These allegations, howevairre conclusory and merely parrot back the
language of thetatute. Thus, they are insufficient to support a plausible clam

relief. SeeBell Atl. Corp. v. Twombly 550 U.S544, 555(holding that to survive
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a motion to dismiss, a plaintiff must provide “more than labels and conclusions,
and a formulaic recitation of the elements of a cause of action will not do”).

E. Breach of Contract

Plaintiffs nextassert that Defendants materially breached the contract
(thereby excusing Plaintiffs’ performance) by refusing to ade&pntiffs’ tender
of $4,500. (Dkt# 33 at 13 111.)* Presumably, Plaintiffs wish to proffer this “new
evidence” ¢ justify a motion for reconsideratiamder Rule 59(e)

NeverthelessPlaintiffs’ breach of contract claim should still be
dismissed. It is undisputed that Plaintiffs failed to make timely mortgage
paymats. (Dkt. #33 at 19  17.)As this Court’sOrder noted, the second element
of a breach of contract claim requires that a plaintiff perform or tender

performance. §eeOrder at 25citing Wright v. Christian & Smith, 956.W.2d

411, 412 (Tex. App. 199Y) The Notedescribes the borrower’s performandé:
| am in default, the Note Holder may send me a written notice telling me that if |
do not pay the overdue amount by a certain date, the Note Holder may require me

to pay immediately the full amount of Principtdat has not been paid and all the

3 Curiously, Plaintiffs’ argument that Plaintiffs attempted to tender

$4,500 mirrors other arguments (even the same dollar amount) brought by two
other plaintiffs with current pending Motions for New Trial before this CoBee(
No. 5:12cv-917, Dkt. #23 at 14, 20 (alleging that Plaintiff Scott attempted to
tender $4,500 to the bank); No. 5:@2905, Dkt. # 30 a1 3, 19 (alleging that
Plaintiff Rodriguez attempted to tender $4,500 to the bak)the hearing,
Plaintiffs’ counsel acknowledged that this was a “copying and pasting” error, but
still could not identify which of the cases involved the $4,500 tender.
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interest that | owe on that amountDkt. #22, Ex. 1 at 4 (emphasis addgdAs
such, even assuming Plaintiffs did attempt to tender $4tb8@ourt is unable to
hold thatPlaintiffs can proceed on their breach of contract claacausdlaintiffs
still do not allege facts sufficient to demonstrate that the payments satisfied
Plaintiffs’ obligations under the NoteS€eOrder at 25.)

In conclusionPlaintiffs’ arguments in his Motion for Newrial are
unavailing. Plaintif6’ SecondAmended Complaint was properly dismissed.

Il. Motion for Sanctions

Defendants move for sanctions pursuant to the “Court’s inherent
authority” and 28 U.S.C. § 1927. (Dkt3%.) Defendnts argue that Plaintiffs
counsehlcted in “bad faith” by filing the Motion for New Trial after “admit[ting]
on the record he had no reason to suspect that the assignment at issue was
procured as a result of forgery or frawatidafteradmitting thaheonly filed the
lawsuit to stop the foreclosuréld. at 3-4 1 8—9 According to Defendants,
Plaintiffs counsel’s assertiathat“another party has committed a criminal act
while knowing the accusation is baseless is beyond the pale and reveals
[Plaintiffs’ counsel’siflagrant disregard for the function and purpose of the

courts.” (d.at499.)
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A. Inherent Authority to Impose Sanctions

It has long been understood that “[c]ertemplied powers must
necessarily result to our Courts of justice from the nature of their instituéind,”
that these powers “cannot be dispensed with in a Court, because they are necessary

to the exercise of all othersChambers v. NASCO, Inc., 501 U3, 43(1991)

(Scalia, J., dissentingyuotingUnited States v. Hudsoid Cranch 32, 341812)).

For this reason, “Courts of justice are universally acknowledged to be vested, by
their very creation, with power to impose silence, respect, and decorum, in their

presence, and submission to their lawful mandatks.(citing Anderson v. Dunn

6 Wheat. 204, 227 (1821)). Asich the Court has “inherent authority to impose

sanctions ‘in order to control the litigation before itPositive Softwaré&olutions,

Inc. v. New Century Mortg. Corp., 619 F.3d 458, 460 (5th Cir. 2005) (quoting

NASCO, Inc. v. Calcasieu Television & Radio, Inc., 894 F.2d 696, 703 (5th Cir.

1990),aff’'d sub nomChambers501 U.Sat 32.

Because these vested powers caggréain “potency,” courts are
instructed to wield them with “restraint and discretio@hambers501 U.Sat 44.
“[1] n order to impose sanctions against an attorney under its inherent power, a
court must make a specific finding that the attorney acted in ‘bad faith.” Elliott v.

Tilton, 64 F.3d 213, 217 (5th Cir. 1995)
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B. 28U.S.C.81927

Pursuant to 28 U.S.C. § 1927, a court may “sanction an attorney (as
distinguished from a party) who unnecessarily multiplies proceedings by requiring

him [or her] to pay the costs of litigationP.D.I.C. v. Calhoun34 F.3d 1291,

1296 (5th Cir. 1994)see Matta v. May 118 F.3d 410, 4134 (5th Cir. 1997)

(holding that monetary sanctions may be “imposed only on offending attorneys;
clients may not be ordered to pay such awards”)
Section1927 states in full:
Any attorney or other person admitted to conduct cases in any court of
the United States or any Territory thereof who so multiplies the
proceedings in any case unreasonably and vexatiously may be
required by the court to satisfy personally the excess costs, expenses,
and attorneysfees reasonably incurred because of such conduct.

28 U.S.C. § 1927 Before a sanction under 8§ 1927 is appropriate, the offending

attorneys multiplication of the proceedings must be both ‘unreasonable’ and

‘vexatious.” E.D.I.C. v. Conner, 20 F.3d 1376, 1384 (5th @®94) The Fifth
Circuit has held that this standard requires “that there be evidence of bad faith,
improper motive, or reckless disregard of the duty owed to the cdtatwards v.

Gen Motors Corp., 153 F.3d 242, 246 (5th (i898).

Even if the Court finds any of the foregoing evidenhe,liability
created under § 1927 is only for excessive costs due to persistent prosecution of a

meritless claim.Browning v. Kramer931 F.2d 340, 344 (5th Cit991)
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Punishment under § 192vhay not shift the entire financiblrden of an actios’
defense.”Calhoun 34 F.3d at 1297.

C. Plaintiffs’ CounseDid Not Act in Bad Faithor Vexatiously Multiple

the Proceedings

Though a close call, the Court is unable to conclude that Plaintiffs’
counsel acted in “bad faith” or vexatiously multiplied the proceedings in pursuing
this matter. The transcript of the hearing reveals that Plaintiffs’ counsel may have
had some-though nmimal—eviderce. Counsel asserted that the assignment of
the Deed of Trusthay beaforgery because it may be “from one of the document
mills in Florida.” (No. 5:12cv-00917, Dkt. #8 at 11:32.)*

However, when questioned by the Court, counsel adnihtce
lacksat least some evidence of fraudulent conduct:

THE COURT: Do you- and, you knowjfraud is]a very serious
allegation. Do you have any evidence that thtie case here?

MR. GRUBBS: Not, not in theseases yet, your HonoWe havert
hired the expert related to the handwriting yet, but we have in other
cases, your Honor.

(Id. at 11:38.) But then counsel reasserted that he does have evidence:

THE COURT: And you make this allegation without any evidence at
all.

4 Although this docket entry reveals that the transcript is from another

case, the Court notes that the hearing on April 22, 2013 involved three separate
cases, but all three cases involved Plaintiffs’ counsel.
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MR. GRUBBS: No, your Hoor. We make it based on a reils@ning
database.

THE COURT: | said, do you have any evidence in this case that it
happened and you acknowledged that you ¢didn’

MR. GRUBBS: We doit, we don’t have the handwriting results from
our experts back yet, yottonor.

(Id. at 11:16-19.) Counsel theadmittedthat he filed suit prior to receiving the
handwriting results in order to stop the foreclosutd. at 12:23.) The Court
expressed sincerconcern that counsel filed a complaint alleging fraudf@iragery
withoutalreadyhaving some evidence that a fraud or forgery took place.

Despite several of Plaintiffs’ counsel’s concessions at the hearing on
Defendants’ Motion to Dismiss, the Court finds that Plaintiffs’ counsel did not go
so far as to admit that he had no evidence to support his claims for fraud and
forgery. Rather, Plaintiffs’ counsel relied on a theory that the document must have
come from a “document mill” in Florida and averred that the assignment of the
Deed of Trust watherefore fraudlent. Although Plaintiffs’ theories did netand
do not—state a claim for relief, this does not necessarily mean that Plaintiffs’
counsel acted in bad faith or vexatiously multiplied the litigatiorheMVPlaintifs
filed their Motion for New Trial, the Fifth Circuit had not yet publishegdopinion
rejecting Plaintiffs’ theories. As a result, the Court does not find that sanctions are

warranted.

28



Nevertheless, the Court takes thipogunity to admonish Plaintsf
counsel that he cannot continue to prosecute lawsuits that levy charges of fraud and
forgerywithout evidence Plaintiffs’ counsel is on notice that for future cagbs,

Court will require evidence of fraud or forgeagd will not indulge future

plaintiffs with speculative theories he continued filing of such complaints in
direct contradiction of Fifth Circuit case law and the law of this Court would
clearly be grounds for sanctions in the future.

CONCLUSION

For the foregoing reasons, the CADENI ES Plaintiffs’ Motion for a
New Trial (Dkt. # 33)andDENIES Defendants’ Motion for SanctiorfBkt. # 37)
IT 1S SO ORDERED.

DATED: San Antonio, Texa$)ctober31, 2013.

Fd
David AQ) Ezra
Senior United States Distict Judge
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