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United States District Court
For the Northern District of California
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

VOICEMAIL CLUB, INC., No. C 12-02189 Sl

a California corporation,
ORDER DENYING DEFENDANT’'S
Plaintiff, MOTION TO DISMISS; GRANTING
MOTION FOR TRANSFER OF VENUE;
V. AND TRANSFERRING ACTION TO THE
WESTERN DISTRICT OF TEXAS

ENHANCED SERVICES BILLING, INC.,
a Delaware corporation,

Defendant.

Currently before the Court is defendant’stimn to dismiss for improper venue, or, in t
alternative, to transfer venue to the Western Distfidtexas. Pursuant to @i Local Rule 7-1(b), thg
Court finds this matter suitable for dispositioith@ut oral argument and therefore VACATES {
hearing currently schedul for Octobe 12,2012 Having considered the parties’ papers, and for g
cause appearing, the Court hereby DENIES theomao dismiss, GRANTS the motion to trans

venue, and TRANSFERS this action to the Western District of Texas.

BACKGROUND
Defendant Enhanced Services Billing, Inc. (‘E3B& Delaware corporation with its princip
place of business in San Antonio, Texas, is irbtieness of billing aggregation for telephone carri
Mot. at 1. In or about MarcR008, ESBI entered into a contradgth plaintiff Voicemail Club, Inc.

(“WYMC"), a California corporationld. The contract contains amiemnity provision, stating that VM
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is to indemnify ESBI for any claim arising againstB 8y third parties. Comip Ex. A, Section 12(c)
In addition, the contract contains a forum selection clause stating:

Except for the arbitration proceeding®yided for herein, it is agreed by and

between the Parties that all dispudesl matters whatsoever arising under, in

connection with or incident to this Agreent shall be litigated, if at all, in and

before a court located Bexar County, Texas, toghexclusion of the courts

of any other county, state or country.
Id. at Section 20.

The indemnity agreement was triggered when AT&T Inc. sought indemnification from

after AT&T Inc. was sued in thidwabueze v. AT&T Inc., et. glutative class action, Case No. 09-

1529 (SI). Compl. at 11. ESBI, in turn, tendered its indemnity obligation to VMC. Opp'n. at 2

On May 2, 2012, plaintiff VMC filed this action seeking (1) a declaration of its rights
obligations under its agreement with ESBI, (2aanounting from ESBI for the funds VMC has p
to date, and (3) to recover all funds wrongfully extracted from ESBI, among other felief.

Defendant ESBI now moves to dismiss this easer Rule 12(b)(3) or 12(b)(6), or transfer
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case to the United States Disti@urt, Western District of Texgmirsuant to 28 U.S.C. § 1406(a) for

improper venue. Alternatively, defendant requiatssfer for convenience under 28 U.S.C. § 1404
Plaintiff contends that dismissal and transfer should be denied because the forum selection

unenforceable, and, alternatively, seeks leave to amend its complaint.

LEGAL STANDARD

1. Enforceability of Forum Selection Clauses

Federe law applie: to determini the enforceability of forum selectiol clause in diversity
actions Manetti-Farrow, Inc. v. Gucci Am., In, 858 F.2d 509, 513 (9th Cir. 1988). A motion
dismis: pursuar to a contractue forum-selectio claust shoulc be treatec as a motior unde Rule
12(b)(3 for imprope venue Arguete v. BanccMexican(, 87 F.3¢ 320 324 (9th Cir. 1996) In a Rule
12(b)(3 motior to dismis: for imprope venue¢ baser on a forum selectiol clause the pleadings nee
nol be accepte astrue anc the Courtmay conside facts outside¢ of the pleadings Murphyv. Schneider
Nat'l, Inc., 362 F.3c¢ 1133 1137 (9th Cir. 2004 (citing Richard: v. Lloyd’s of Londor, 135 F.3c 1289,
1292 (9th Cir. 1998) Arguet: v. Bancc Mexicano S.A, 87 F.3c¢ 320 324 (9th Cir. 1996)). Conteste
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facts bearing on the impact of a forum selection clavs#o be treated by angl to facts in a dispute
summary judgment motion under Federal Rule of Civil Procedure 56: “the trial court must d
reasonable inferences in favortbé non-moving party and resolve all factual conflicts in favor of
non-moving party.”Murphy, 362 F.3d at 1138.

Forum selection clauses are presumptively valid and “the party seeking to avoid &
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selection clause bears a ‘heavy burden’ to éistab ground upon which [the court] will conclude the

clause is unenforceableDoe 1 v. AOL LLC552 F.3d 1077, 1083 (9th Cir. 2009) (quotiiy Bremer
v. Zapata Off-Shore Cp407 U.S. 1, 17 (1907)). A forum selection clause is unenforcea
“enforcement would be ‘unreasonable’ under the circumstanegsitiricks v. Bank of America, N, A
408 F.3d 1127, 1137 (9th Cir. 2005).

A forum selection clause is unreasonable if (lint®rporation into the contract was the reg
of fraud, undue influencegr overweening bargaining power; (2) the selected forum is so “gr

difficult and inconvenient” that the complaining party will “for all practical purposes be deprived
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day in court;” or (3) enforcement of the clausawd contravene a strong public policy of the forum in

which the suit is broughtArguetg 87 F.3d at 325 (internal citations omitted).

2. Transferring Venue

If aforum-selectio claustis founc valid anc enforceable courts have discretior to dismis:an
actior commence in a forum other than that specifiedtire forum-selection clause, or transfer
actior tothedistrict courtlocatecin the specifiecforum. 28 U.S.C. § 1406 (a). Courts should cons
the basic equities of the case in deciding whether to transfer or dismiss, including any sta
limitations bar anc the harshnes of dismissg in light of suct a bar anc the relative injustice imposed
on the partiesKing v. Russe, 963 F.2d 1301, 1304-05 (9th Cir. 1992).

Alternatively, if the forum selection clause is unenforceable and venue is proper, the c(
discretion to transfer an action, “for the convenieofcearties and witnesses . . . to any other dis
or division where it might have been brought oaty district or division to which all parties ha

consented.” 28 U.S.C. § 1404(a).
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DISCUSSION
1. The Forum Selection Clause is Enforceable
Plaintiff challenges the reasonableness ofdinem selection clause on three grounds: (1)
bargaining power between plaintiff and defendant was one-sided; (2) it would be unfair to litig
case in Texas; and (3) the enforcement of thenficselection clause would violate California pulg
policy.
This Court disagrees with plaintiff. The forwmlection clause is enforceable and venue in

District is therefore improper.

A. The Forum Selection Clause Was Not the Result of Fraud, Undue Influence
Overweening Bargaining Power

Plaintiff's contention that enforcing theréon selection clause would be unreasonabl

premised primarily on plaintiff's assertion thatlidl not have equal contract bargaining power V|

defendant. Plaintiff states that svaot able to negotiate the terofghe contract, making it a contract

of adhesion. Opp’n. at 6. Even if plaintiff's centions were true, defendant’s purportedly uneg
bargaining power and the fact that plaintiff did negotiate the terms of the forum selection claus
not alone render the clause unreasonake Murphy362F.3d at 1141 (“a differential in power

education on a non-negotiated gawt will not vitiate a forum selection clause”) (citi@grnival Cruise
Lines, Inc. v. Shutd99 U.S. 585, 595 (1991) (upholding “non-niated forum-selection clause” th

appeared in “form ticket contract”)).

B. The Selected Forum is Not So Inconveni as to Deprive Plaintiff of Its Day In
Court

Plaintiff argues that it would be “onerous, unfair and unjust” to enforce the forum sel
clause because a related sNivabueze v. AT&T Inc. to which plaintiff is not a party -- is pendir]
in this District, and the witnesses, documents @nehsel involved in that suit reside in Californ
Opp’n. at 12. Although these assertions suggestidpgtion in California would be more convenig
for plaintiff, they do not demonstrate how the cantually chosen venue would be so “gravely diffig

and inconvenient,Bremen 407 U.S. at 18, for plaintiff that it would forgo its day in court.

the

Ate 1

IC

this

SIS

vith

jual
e do

DI

At

PCic
g
ia.
nt

ult




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

C. Enforcement Does Not Contravene a Strong Public Policy of California
Finally, plaintiff argues that enfoement of the forum selectictause would violate the stror
public policies behind California Civil Codedions 1542, 1668, and 1717. Opp’n. at 6. Howe
plaintiff fails to demonstrate that the underlying public policy behind those sections relate to

In Doe 1 v. AOL LLCthe Ninth Circuit refused to enforce a forum selection clause be

proceeding in the forum selecte®irginia state court would force plaintiffgo waive both their right

to proceed as a class action and to receiverneaisiremedies under the California Consumers L
Remedies Act (CLRA), which has a provision preuanthe waiver of its protections. 552 F.3d
1084-85. Seealso Cal. Civ. Code 8§ 1751 (CLRA providisit “[a]ny waiver by a consumer of tk
provisions of this title is contrany public policy and shall be unenforceable and void.”). The N
Circuit recognized that the California Court Appeal specifically found that enforcement of
identical forum selection clause would violatelifdania’s strong public policy in favor of allowin

class actions and against waivempobdtections provided under the CLRAd. at 1083 (referring tq

America Online, Inc. v. Superi@ourt of Alameda County (Mendoz&p Cal. App. 4th 1 (2001)).

Because it was judicially determined that enforeetrof the forum selection clause would viol
California public policy, the Ninth Circuhield that the clause was unenforceal8ee also Jones
GNC Franchising, Ing 211 F.3d 495, 498 (9th Cir. 2000) (holding that enforcement of a f
selection clause in a franchise agreement \adl&alifornia’s public policy because the Califor
Business and Professions Code explicitly providedahgtprovision in such an agreement restrict
venue was void)

Here, unlike inAOL andJones plaintiff does not cite to anyglicial or statutory declaration {
support its assertion that enforcing the forum seleclause would contravene strong public polig

behind California Civil Code sections 1542, 1668, and 1717. Instead, plaintiff conflates choicq
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and forum analyses by arguing that proceeding inxag eourt will put plaintiff at great disadvantage

because Texas courts “do not have as great an interest in enforcing California’s policies deg
protect California residents.” Opp’at 7. Even if Texas would praold plaintiff with a less favorabl

remedy compared with California, a party challeggenforcement of a forum selection clause may
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base its challenge on choice of law analySise Swenson v. T-Mobile USA, ]d4d5 F. Supp. 2d 1101

1105 (S.D. Cal. 2006) (“The questiomist whether the application tife forum’s law would violate

the policy of the other party’s state, but ratherethler enforcement of the forum selection agreen

would violate the policy of the other party’s state as to the forum for litigation of the dispute.”)

While plaintiff's argument might be relevant in considering the validity of a choice of
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provision, in the context of this motion the Coanly examines public policy as it relates to venue.

Therefore, because plaintiff improperly speculasdo how the transferee forum would ultimat
resolve the issue of what substantive law should be applied to plaintiff's claims, plaintiff f
demonstrate how transfer of this case would cgetra the public policy underlying Civil Code sectiq

1542, 1668, and 1717 as they relate specifically to venue.

2. Transfer Preferred Over Dismissal

Defendant argues that this case should be transferred, purs28 U.S.C § 1406(a), becaus
venue is impropt. This Court agree thai venueis improper and to avoic the necessit of plaintiff
having to file anc servea new action, hereby DENIES defendant’s motion to dismiss and GRA

defendant’s motion to transfer under 28 U.S.C. § 1406(a).

CONCLUSION
For the foregoing reasons and for good cause shown, the Court hereby DENIES defg
motion to dismiss, GRANTS defendant’s motion emsfer venue, and TRANSFERS this action to

Western District of Texas.

IT 1S SO ORDERED.

Dated: October 10,2012 SMM Mﬂﬁ?"-—

SUSAN ILLSTON
United States District Judge
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