Reynolds v. City of Poteet, et al Doc. 40

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

WILLIAM F. REYNOLDS,
Plaintiff,

V.
No. SA: 12-CV-1112-DAE
CITY OF POTEET, ALICE RAMOS
BHIRDO, in her individual capacity,
and PAUL SCHNEIDER, in his
individual capacity,

w W W w W w wuw w uw w w

Defendants.

ORDER (1) GRANTING DEFENDANT CITY OF POTEET'S MOTION FOR
SUMMARY JUDGMENT AND (2) GRANTING DEFENDANT SCHNEIDER’S
MOTION FOR SUMMARY JUDGMENT

Plaintiff William F. Reynolddfiled suit under § 1983 against
defendants Paul Schneider (fBeider”), the City of Petet (“the City”), and Alice
Ramos Bhirdo (“Bhirdo”). On Marc8, 2014, the Court heard argument on
Defendants’ Motions for Summary Judgmé@dkt. ## 33, 34.) Omar W. Rosales,
Esq., represented Plaintiff; Charles Frigerio, Esq., represented Defendant Paul
Schneider, and Albert Lopez, Esq., représerthe City of Paet. Upon careful
consideration of the supporting and ogpgsnemoranda, as well as the parties’

arguments at the hearing, the C&@BRANT Sthe City of Poteet’s Motion for
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Summary Judgment (Dkt. # 34), aBRANT S Defendant Schneider’s Motion for
Summary Judgment (Dkt. # 33).

BACKGROUND

Plaintiff's allegations stem fromn incident that occurred on May 1,
2010, involving Bhirdo, a City of Potepblice officer, andschneider, a peace
officer for the Atacosa Sherriff’'s Office(Dkt. # 25, (“FAC”).) According to
Plaintiff, on Saturday May 1, 2010, Ri#if was driving north on Interstate 37
near Poteet, Texas. (FAC 1 9.) Pldirdiates there was heavy traffic, and he
attempted to exit the interstate to drivetba frontage road._(Id.) As Plaintiff was
stopped on the interstate, he observed a coromatifront of him. (Id.) Plaintiff
observed an unmarked car drive “ineanatic manner, drimg backwards in
standstill traffic” and subsequently park pemglicularly to the direction of travel
on the interstate._(Id.) Bhirdo was dng the unmarked car that Plaintiff later
learned was her personal vehicle. (1d0f) Plaintiff then observed another car
pull alongside of Bhirdo’s car and honk. (IdShortly thereafter, Plaintiff states a
passenger from the third car approacBeddo’s car, and Bhirdo exited her car
and yelled obscenities at the individual. {dL1.) Plaintiff claims he recorded the
ensuing confrontation on his cell phone.. fldl2.) Plaintiff states that Bhirdo
noticed she was being filmed, and in r@sge Plaintiff put his cellphone away, and

drove off. (Id.)



Plaintiff claims that after hiead been driving for approximately 15
miles, Bhirdo pulled up alongside him ayelled at him through her window, “Pull
over motherfucker. Right nowsshole.” (Id. { 13.) Plaintiff alleges that he pulled
over, and Bhirdo removed him from his veleiand arrested him,_(Id. § 14.)
Plaintiff states he was handcuffed and plaiceithe back of Bindo’s car. (Id.)
Plaintiff claims he complained the hanffsuvere too tight, but Bhirdo refused to
adjust them.

Plaintiff states that Schneidarrived on the scene after he was
arrested as backup for Bhirdo. (Id. 1 1Rlpintiff alleges that Schneider told
Plaintiff's wife to give him the cellphone, wiicshe did. (Id.) Plaintiff states that
Bhirdo and Schneider then interrogated hamgl allegedly asked each other what
they could charge him with._(Id. { 16PJaintiff claims the officers charged him
with Felony Evading Arrest, and took him to jail in Bhirdo’s vehicle. (Id. 1 16.)
Plaintiff spent the night in jail and whasought before a magjrate the following
day. (Id.) Plaintiff claims his cellphomeas later returned, but that the video
recording of Bhirdo was missing. (Id. § 20.)

Plaintiff subsequently filed the instant lawsuit. Plaintiff asserts
multiple claims against the City under 88B%alleging the City fided to adequately
screen its employees, including Bhirdo (FAQ@8); maintained a custom or policy

of stopping motorists without probable sauand conducting searches of motorists



to find grounds to issue tickets (FAQS); and failed to properly train and
supervise its employees (FAC § 36). Riffimlso asserts claims against Bhirdo
and Schneider alleging violations o&ltourth Amendment rights pursuant to
8§ 1983. (FAC 11 42-43, 47-48.) The @tyPoteet and Schneider have each
moved for summary judgment.

LEGAL STANDARD

A court must grant summajydgment when the evidence
demonstrates “that there is no genuirspdie as to any material fact and the
movant is entitled to judgment as a mattelaof.” Fed. R. Civ. P. 56(a). The
Court evaluates the proffered evidencéhia light most favorable to the non-

moving party. _Lemelle v. Universal Mfg. Corp., 18 F.3d 1268, 1272 (5th Cir.

1994). The Court “examines the pleagk, affidavits, and other evidence
introduced in the motion, resolves dagtual doubts in favor of the non-movant,

and determines whether a triable issuéof exists.” Leqgha v. Hauk, 25 F.

Supp. 2d 748, 751 (W.D. Tex. 1998).
In seekingsummaryudgmentthe moving party bears the initial
burden of demonstrating the absence ofrauge issue of material fact. Celotex

Corp. v. Catrett, 477 U.S. 31323 (1986). If the movingarty meets its burden,

the burden then shifts to the non-moving party “to go beyond the pleadings and by

[his or her] own affidavits, or by thdepositions, answers to interrogatories, and



admissions on file, designate specific fattsvging that there is a genuine issue for
trial.” Id. at 324 (internal quotation mes omitted). The non-moving party “must,
either by opposing evidentiary documentdwpireferring to evidentiary documents
already in the record, set out specific facts showing a genuine issue as to a material
fact exists.” _Leghart, 25 F. Supp. 2d7atl. “[Non-movarg] are required to

identify the specific evidende the record and to articulate the precise manner in
which that evidence suppottseir claim.” Id. Furthe “Rule 56 does not require

the district court to sift through the recardsearch of evience to support a [non-
movant’s] opposition to summary judgment. Id.

If a party “fails to make a showirggifficient to establish the existence
of an element essential to that partyase, and on which that party will bear the
burden of proof at trial,” the Court must grant summary judgment against that
party. Celotex, 477 U.S. at 322.

ANALYSIS

l. Plaintiff's Objections

The Court first addresses Plaintiff's objections to the affidavits
presented by the City in support of its motion for summary judgment.

Plaintiff objects to the City’affidavits from Frank Leal (“Leal”)
(Dkt. # 34, Ex. 1) and Henry Dominguez (“Dominguez”) (id., Ex. 2). (Dkt. # 36).

Plaintiff argues that these individuals &fased, that they have not been qualified



as experts, and that their affidavits conteonclusory facts anégal conclusions.

(1d.)

The Court overrules each of thedgections. First, the credibility of

the affiants is not of concern toetiCourt in deciding a motion for summary

judgment — that is a task left to the jury at trial. MAN Rolémd v. Kreitz Motor

Express, Inc., 438 F.3d 476, 478-79 (5th 2006). Second, these individuals are

not testifying as expert witnesses. Ratheal’s affidavit details facts about

which he has personal knowlige — the policies that wene place while he was a
member of the Poteet Police Departmemd the expectations to which officers
were held. And Dominguez, Bhirdo’'servisor, testifies to his first-hand
observations of her while she was eaygd by the Poteet Police Department.
Finally, the averments of these officersram constitute “conclusory facts,” but
instead are the officers’ recollections of events they personally observed or
experienced while employed by the Poteelice Department. These officers have
presented the facts as they allegediyember them, and ¢lr statements are
proper evidence for the Court to consider during summary judgment.

Il. The City of Poteet’s Mioon for Summary Judgment

Plaintiff asserts numerous claims against the City, including failing to

properly screen employees, maintainingo#ficial custom or policy of improperly



stopping motorists, and failinto properly train or supervise its employees. The
City has moved for summary judgmt on each aihese claims.

A. Inadequate Screening

A municipality is not to be helitable for the actions of its employees

under a theory of respondeat superior. GitPkla. City v. Tuttle, 471 U.S. 808,

818 (1985). “Where a claim of municideability rests on a single decision, not
itself representing a violation of federaMand not directing such a violation, the

danger that a municipality will be held ligblvithout fault is high.”_Bd. Of Cnty.

Comm’rs of Bryan Cnty., Okla. v. Braw 520 U.S. 397, 408 (1997). The Court

recognized that “[c]ases involving constitutal injuries allegedly traceable to an
ill-considered hiring decision pose the greatest that a municipality will be held
liable for an injury it did not cause.” ldt 415. The Supreme Court elaborated,
stating:

Where a plaintiff presents&1983claim premised upon the
inadequacy of an official's revieaf a prospective@plicant's record,
however, there is a particular dan¢fgat a municipality will be held
liable for an injury not direity caused by a deliberate action
attributable to the municipality itdel Every injury suffered at the
hands of a municipal employee canttaeed to a hiring decision in a
“but-for” sense: But for the imicipality's decision to hire the
employee, the plaintiff would not hageffered the injury. To prevent
municipal liability for a hiringdecision from collapsing into
respondeat superior liability, a court must carefully test the link
between the policymaker's inadetpidecision and the particular
injury alleged.




Id. at 410. The Court recognized that dufa to properly screen employees can
create a general risk, but held “[t]he fétat inadequate scrutiny of an applicant’s
background would make a violation of rigim®re_likely cannot alone give rise to
an inference that a policymaker’s failugescrutinize the record of a particular
applicant produced a specific constitutional violation.” Id. at 410-11. To establish
liability under 8 1983 on a theory of ineguate screening, a plaintiff must
“demonstrate that a municipaecision reflects deliberate indifference to the risk
that a violation of a particular constitonal or statutory right will follow the
decision.” Id. The Court continued, stagj “[o]nly where adequate scrutiny of an
applicant’s background would lead a reasd@aolicymaker to conclude that the
plainly obvious consequence of the demsio hire the applicant would be the
deprivation of a third party’s federally peated right can thefficial’s failure to
adequately scrutinize the applicaniackground constitute ‘deliberate
indifference.” Id. at 411. “[A] findng of culpability simply cannot depend on the
mere probability that any officer inaduately screened will inflict any
constitutional injury. Rather, it must depend on a finding_that this officer was
highly likely to inflict the_particular injury suffered by the plaintiff.”_Id. at 412.
The City of Poteet argues ttiaere is no evidence that would have
apprised the City that hiring Bhirdo woukehd to the particular injury here —

Plaintiff's allegedly unlawful arrest. #. # 34 1Y 11-12.) In contrast, Plaintiff



alleges that had the City conducted an internet search, it would have located
Bhirdo’s Facebook page (Dkt. 34, Ex. D) amdomment on an intieet article with
phrases including “For those of you who . .ldsgur soul to the devil, . . . y’all
will get your when he gets his” (id.YFAC 1 31-32.) The City provides copies
of these internet results as paritefsummary judgment motion and argues that
none of these results would have p@ @ity on notice that Bhirdo would likely
conduct unlawful arrests. (Dkt. # 34.)
In response, Plaintiff argues thiaé City failed to adequately screen
Bhirdo, but had it done so, the City wdulave discovered that Bhirdo was “not
stable, [or] suited for police work.” (Dk# 36 at 11.) In support of this argument
Plaintiff submitted the City’s responses to interrogatories that state
19. Please state if any bac&gnd checks were performed on
Defendant Alice Ramos Bhirdoipr to her hiring by the City

of Poteet. If so, please give the dates.

ANSWER: The City of Pleasantbhas been unable to locate
any documents reflecting background checks.

20. Please state if any interrsetarches were performed on
Defendant Alice Ramos Bhirdoipr to her hiring by the City
of Poteet. If so, please give the dates.

! The Court has received no explanationviiy these interrogatories refer to the
City of Pleasanton when Defendant Bhirdo was hired by the City of Poteet.
However, because neitherrfgahas objected to this discrepancy, the Court will
assume it is correct and that the CityPtdéasanton was responsible for maintaining
the relevant records.

9



ANSWER: The City of Pleastéom has been unable to locate
any documents reflecting any such internet searches.

21. Please state if any prior eropérs of Defendant Alice Ramos
Bhirdo, were contacted prior beer hiring by the City of Poteet.

ANSWER: The City of Pleastéon has been unable to locate

any documents reflecting thefanmation requested in this

interrogatory.

(Dkt. # 36, Ex. 1.)

According to Plaintiff, “a basiinternet check on Bhirdo would have
revealed that Bhirdo had numerous problémarior law enforcement jobs.” (Dkt.
# 36.) In support of this assertidPlaintiff submits a document detailing the
reasons Bhirdo was placed on administrateaé in 2011. (Dkt. # 36, Ex. 2 at 3—
4.) In total, three officers complainedBhirdo’s sexually explicit behavior in the
workplace. (Id.) The first officecomplained that Bhirdo made comments
regarding her personal life, including the plgséattributes of her romantic partner
and other sexually explicit comments that the other officer felt were inappropriate.
(Id.) This officer stated hevas worried that this magause her not to focus during
her job and that these comments woul@ken the overall morale of the police
department. (Id.) A second officercedled Bhirdo had shown him pictures of

herself dressed in “skimpy” attire. (ldt 5.) A third officer filed a complaint

against Bhirdo on May 3, 2011 for making sexuabyplicit comments. (Id. at 6.)
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In order to prove a claim for nigent screening, Plaintiff must show
that the City’s decision to hire Bhirdo refited a deliberate irftierence to the risk
that the particular constitutional violatitmat occurred would follow its decision.
The constitutional violation at issue hesdhe allegedly unreasonable search and
seizure of Plaintiff. Therefore, in ond® survive the instant motion for summary
judgment, Plaintiff must show that thereaigienuine issue of material fact as to
whether the City’s hiring of Bhirdo reflecteddeliberate indifference to the risk
that Bhirdo would conduct unreastb@ searches and seizures.

Plaintiff claims that the City’s failure to properly conduct a
background check on Bhirdo led to the ngs he suffered. Although Plaintiff's
evidence portrays Bhirdo as far from apatlemployee, that finding alone is not
enough to justify holding the City liabfer Bhirdo’s later unrelated actions.
Rather, to sustain this claim, Plaintiff sitshow that this information would have
put the City on notice that there wasisk Bhirdo would conduct unreasonable
searches and seizures. Plaintiff has not dbise The information Plaintiff claims
the City neglected to find pertains t@appropriate sexually-explicit conduct in the
workplace. Although untoward, this information has little to no connection to the
likelihood an officer will conduct an unreastaesearch and seizure. Even if the

City had been aware of thisformation, it would nohave put the City on notice

11



that there was a risk that Bhirdmuld conduct unreasonable searches and
seizures.

Similarly, Bhirdo’s commenton aninternet news article discussing
her prior supervisors do not indicatatlishe would engage in unreasonable
searches and seizures. Although tresaments indicate Bhirdo was angry with
her previous supervisors, they do naticgate she was predisposed to violate an
individual’s Fourth Amendment right€ven if the City had located these
comments during a background check of Bbjrthese statements would not have
put it on notice that Bhirdo was likely émgage in the constitutional violations
alleged here.

This case presents the classiergrio in which the Supreme Court

cautioned municipal liability should nopply. See Bd. of Cnty. Comm’rs of

Bryan Cnty., 520 U.S. at 410. While it isi¢rthat the alleged violations Plaintiff
suffered would not have occurred but for @igy’s decision to hire Bhirdo, finding
this connection sufficient to hold aumicipality liable would allow municipal

liability to collapse into pure respondeapsrior liability. See id. Plaintiff cannot

show that the City’'s allegedly inagigate screening amounted to deliberate
indifference to the risk that Bhirdo would engage in_théi@adar constitutional
violation Plaintiff alleges here. There&rithe municipality cannot be held liable

on a theory of inadequate screening.
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Plaintiff provides no evidence thidue City’s alleged failure to
conduct a thorough background check amednt deliberatendifference to the
risk that Bhirdo would conduct unreasonable searches and seidirefore, the
CourtGRANT Sthe City’s Motion for Summary Judgment on this claim.

B. Custom or Policy

Generallyalocal municipality cannot be held liable for its employees

misconduct pursuant to 8 1983 under a thedmgspondeat superior. City of

Okla. City, 471 U.S. at 8181owever, a municipality mabe held liable if its
employees deprived an individual ofifrally guaranteed right pursuant to an

official custom or policy._Piotrowski. City of Houston, 237 F.3d 567, 579 (5th

Cir. 2001). An official custom or policimay either be aexplicitly promulgated
policy or a persistent, widespread pract€€ity officials or employees, which,
although not [officially] authorized[,] ...is so common and well-settled as to

constitute a custom that fairly represemtsnicipal policy.” _Montes v. Cnty. Of El

Paso, Tex., 2010 WL 2035821, at *14.(WTex. 2010) (citing Bd. Of Cnty.

Comm’rs of Bryan Cnty. v. Browr§20 U.S. 383, 405-407 (1997)) (internal

guotation marks omitted). “When a ‘custoim’proved by reference to a pattern of
conduct, a plaintiff must also show thié relevant municipgolicy-makers had

actual or constructive knowledgé the custom.”_Id.
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Next, “a plaintiff must show thdahere was a causal link between the
policy or custom and the deprivation of riglatt issue.”_Id. Aolaintiff may satisfy
this requirement by showing that thdipg at issue was a “moving force” behind

the deprivation of rights. Id. (citing &dhell v. New York City Dep’t of Social

Servs., 436 U.S. 658, 694 (1978)).

Plaintiff argues that the City hascustom of encouraging the Poteet
officers to “stop motorists without prable cause and conduct searches of the
motorists to find grounds to issue ticket§FAC § 33.) Plaintiff alleges that the
City required officers to meet a quota akeets per month or the officers would be
subject to disciplinary proceedings. lrpport of this, Plaintiff submits two news
articles indicating potentiahisconduct within the Poteet Police Department. The
first article reported that “[r]esidentsld KENS5 the offices do whatever they
want and make tickets disappear from noiypal court so certain people can avoid
fines. One resident, who wished tong@n anonymous, said he was roughed up for
no reason.” (Dkt. # 36, Ex. 4.) The articlentinued stating, “Poteet’s new city
manager is conducting ant@énnal investigation on the police department,” and
indicated that the allegations dated back to 2005. (Id.) The second article
reported, “Allegations surrounded Potaéer the misusef traffic ticket

procedures surfaced.” (Dkt. # 36, Ex. 5.)

14



Although the City did not objedtese articles represent out-of-court
statements offered to prove the truthited matter assertedsenerally, newspaper

articles are inadmissible hearsay. ShedRley v. U. of Tex. Medical Branch,

2008 WL 2223083, at *2 (N.D. Tex. 2009)oBerts v. City of Shreveport, 397

F.3d 287, 295 (5th Cir. 2005) (maintaigithat newspaper articles are not
competent summary judgment evidence heeahey are “classic, inadmissible

hearsay.”); Hicks v. Charles Pfizer@o. Inc., 466 F. Supp. 2d 799, 805 (E.D.

Tex. 2005) (“Newspaper articles are heans@gn offered to prove the truth of the
matter asserted.”). Althotigoccasionally, an article may “evince particular
guarantees of trustworthiness,” allowing the Court to consider them under the

residual hearsay exception, generally, tagynot sufficiently reliable. Hicks, 466

F. Supp. 2d at 808. “[Newspaper articlas not sworn or certified, and the
authors are not subject to cross-examamgtrendering such articles incompetent
summary judgment evidence. Thus, atatements made or alluded to in
newspaper articles ordinigrcannot be considereak evidence for summary
judgment purposes.”_Id. at 806.

Here, the newspaper articles do extibit sufficient guarantees of
trustworthiness to warragbnsideration under the residi@arsay exception. The

statements in the articles are vague, sorde of the alleged sources are quoted

15



anonymously. Therefore, the Counids they are natompetent summary
judgment evidence, and the @obwill not consider them.

In opposition, the City submitsetwritten polices of the Poteet Police
Department that state “[n]Jo Officeralhstop and/or deta any person unless
he/she has reasonable grounds for suspethat the person has committed a
crime, is committing a crime, or whereusual circumstances . lead a Police
Officer to reasonably conclude in light lois/her experience that criminal activity
may be afoot . ...” (Dkt. # 34, Ex. C.)

Even taking this evidence in thghit most favorable to Plaintiff, as
required on summary judgment, there iggeauine issue of material fact as to
whether the City had an official pojiof stopping motorists without cause.
Without evidence of a City policy, PHiff's claim cannot survive a motion for
summary judgment because he cannot sth@wnecessary causal link between the
alleged policy and the violation of hights. Here, Plaintiff has presented no
competent evidence showingetlity may have had a cost or policy of stopping
motorists without cause. Therefore, the C&IRANT S City’s Motion for
Summary Judgment on this claim.

C. Failure to Train and Failure to Supervise

In order to sustain a claim for failute train or failure to supervise, a

plaintiff must show “(1) the supervisorilied to supervise or train the subordinate

16



official; (2) a causal link exists betwe#re failure to train or supervise and the
violation of plaintiff's rights; and (3) th&ilure to train or supervise amounts to

deliberate indifference.” Montes v. §nof El Paso, Tex., 2010 WL 2035821, at

*15. “For an official to act with delibate indifference, the official must be both
aware of facts from which thaference could be drawnaha substantial risk of

serious harm exists, and he must alsw the inference.” Goodman v. Harris

Cnty., 571 F.3d 388, 395 (5th Cir. 2009). In order to demonstrate deliberate
indifference, a plaintiff must show “a path of violations and that the inadequacy
of the training is obvious and obviously likely to result in a constitutional
violation.” 1d. Additionally, a plaintiffimust show that the failure to train or
supervise was part of an official custom or policy. Montes, 2010 WL 2035821, at
*15.

The City argues that it properhatned Bhirdo. In support of this
contention, the City submits excerftsm the Police Department Manual and the
Poteet Police Department Code of Condu@kt. # 34, Ex. 3.) These documents
detail the behavior expected from Potgelice officers and discuss when and how
an officer may conduct a search or setzand the actions an officer may or may
not take when off duty._(ld. at 21, 558dditionally, the Cityrelies on an affidavit
from Leal, a long-time police officer anal times, Interim Chief of Police and

Chief of Police of the City of Poteet. KD # 34, Ex. 1.) Leadtates that Bhirdo

17



was “a certified peace officer whicheant that she had met her [Texas
Commission of Law Enforcement OfficBtandards and Education] certification
and continuing education requirements.” (Ek, 1 1 5.) Further, Leal avers that

the requirement that all stops telations, and arrests must be

supported by reasonable suspictwrprobable cause is a basic

concept well known by certified peacticers. In addition, all

officers were expected to comphjith our department’s policy

regarding searches and seizuned tine City’s policy of non-violation

of individuals’ constitutional rights. Prior to May 1, 2010, | did not

observe any conduct which indicatedttiBhirdo] was ignorant of the
law of search and seizures andsvianeed of additional training.

(1d.)

In contrast, Plaintiff argues thagtihesignation of the City of Poteet’s
Police Chief, John Overstreet, in 2011 besgaof sexually eXfit text messages
he sent to female employees, includBigrdo, demonstrates that there was
inadequate supervision, discipline, and training within the Poteet Police
Department. (Dkt. # 36 at 10.) Additidlya Plaintiff points to the news articles
previously discussed in which the cityanager acknowledgésat there may be
problems within the Pote@olice Department._(1d.)

Although Plaintiff's evidence supps an inferencéhat there were
problems within the Poteet Police Depandlaintiff has presented no evidence
that these problems were related toahegedly improper seah and seizure he
suffered or that Bhirdo’s conduct was the reetitt lack of training or supervision.

Even viewing all of the evidence in the lighbst favorable to Plaintiff, he fails to
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create an issue of fact as to whetther City provided adequate training or
supervision. Thefore, the CourGRANTS the City’s Motion for Summary
Judgment on this claim.

1.  Schneider’s Motion for Summary Judgment

Schneider moves for summary judgmhand argues that he is entitled
to qualified immunity. Section 1983 prowsl a civil cause of action to persons
who have been “depriv[ed] of any rightsivileges, or immunities secured by the
Constitution and laws” of the United Statesough the actions of an individual
acting under color of state law. 42 U.S81983. However, government officials
are shielded from civil damages by the doctrine of qualified immunity when

“performing discretionary functions . . .tlieir actions were objectively reasonable

in light of the then clearly establisheavid Bazan ex rel. Bazan v. Hidalgo Cnty.,

246 F.3d 481, 488 (5th Cir. 2001). Qfiad immunity provides not only

immunity from damages, but also immunitgm the lawsuit itself._Mitchell v.
Forsyth, 472 U.S. 511, 526 (1985). “Quiad immunity promotes the necessary,
effective, and efficient performance gdvernmental duties, by shielding from suit
all but the plainly incompetent or thoa#o knowingly violate the law.” Tolan v.

Cotton, 713 F.3d 299, 304 (5th Cir. 2018Woting Brumfield v. Hollins, 551 F.3d

322, 326 (5th Cir. 2008)) (inteal quotation marks omitted).
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The Court applies a two-prong téstdetermine whether a defendant

is entitled to qualified immunity. Saier v. Katz, 533 U.S. 194, 201 (2001),

overruled in part by Pearson v. Callan, 555 U.S. 223, 236 (2009). The first

prong evaluates whether arsstitutional right was violated. Id. The second prong
examines whether the allegedly violateastitutional right was clearly established
at the time of the conduct. Id. Ie&son, the Supremeo@t announced that a
court may choose which prongtbie Saucier test to adaefirst. 555 U.S. at 236.
Moreover, the Supreme Court recognizeat tiddressing the second prong of the
Saucier test first “comports with [thasual reluctance to decide constitutional

guestions unnecessarily.” Reichel v. Howards, 132 S.Ct. 2088, 2093 (2012).

The Court will address the secondmgaf the Saucier test first. The

second prong of Saucier asks “whether dliegedly violated constitutional rights

were clearly established at the timealwd incident; and if so, whether the

[defendant’s conduct] wasbjectively unreasonable irght of the then clearly

established law.”_Tolan, 713 F.3d314-05 (internal quotation marks omitted).

The inquiry into these intertwined cgte®ns focuses on whether the officer
“violated clearly established . . . constitutional rights of which a reasonable person

would have known.”_Harlow. Fitzgerald, 457 U.S. 808,18 (1982). “Aright is

clearly established if, in light of preisting law, the unlawfulness of an action

20



would be apparent to a reasonablecaffi” Manis v. Lavson, 585 F.3d 839, 845—

46 (5th Cir. 2009).

Plaintiff alleges that Schneider violated his rights against
unreasonable seizure. (FAC  47.) RlHioontends that Schneider assisted
Bhirdo with his detention, detained hior longer than necessary, seized his cell
phone without probable cause, restraiRéaintiff for an unreasonable time,
knowingly detained Plaintiff on a non-etest charge of Felony Evading Arrest,
fabricated a criminal charge againsaiBtiff, and searched Plaintiff without
probable cause. (Id. § 48.)

Schneider argues that he idgiged to qualified immunity for his
actions. (Dkt. # 33.) In his affidavit, Schder states that (1) he was dispatched as
a cover officer to assist Bhirdo; (2) berived at the scenafter the events
allegedly creating probable cause occur(8iiBhirdo was in uniform at the scene
and related to Schneider an accoungants that supported charges for
obstructing a highway under iR Code § 42.03 and evad arrest under Penal
Code § 38.04; (4) he agreed that thets related by Bhito supported probable
cause; (5) Bhirdo was the officer who aadty arrested Plaintiff; and (6) he
followed Bhirdo to the jail, but did not arrest or transport Plaintiff. (Id., Ex. 1.)
Specifically, Schneider avers that “Offidhirdo explained to me that she was

going to issue [Plaintiff] aitation[,] but that he fled the scene. Bhirdo informed
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me that she then followed Reynoldshier personal vehicleitihn emergency lights
flashing but that he evaded arrest. CHfiBhirdo explained to me that she was
finally able to stop [Plaintiff] by getting in front of his vehicle, forcing him onto
the shoulder of IH 37 North.”_(Id.) Schiler states that based on the information
Bhirdo related to him, he believed thevas probable cause to arrest Plaintiff.
Schneider also presents thditasny of another police officer, Albert

Ortiz (“Ortiz”), whom Schneider has retainad an expert withess. Ortiz states he
has 33 years of experiencearpolice department and the held every rank in the
department including that of Cliief Police. Ortiz avers that

nothing in the record indicates ththere was anything obvious that

[Schneider] knew or should haltaown that would cause him to

believe the probable cause, arrestedion, or administrative duties

related to the arrest of plaiffitivere faulty aad he should have

intervened to stop the procesSince Officer Schneider works for a

different police agency and he armvafter the plaintiff's arrest, he
was not in a position to countermatih@ decisions made by [Bhirdo].

(Id., Ex. 2.)

Plaintiff presents no competent@snce to contradict Schneider’s
statements. Rather, Plaintiff offeyaly an unsworn statement alleging that
Schneider’s actions included screamin@laintiff, entering his truck to obtain
Plaintiff's cellphone without permission arwarrant, and, &dr handing the phone
back to Plaintiff momentarily, grabbingbaick out of Plaintiff's hands. (Dkt. # 35,

Ex. 1.) Plaintiff states that Bhirdo handied him and placed him in the backseat
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of her car and that he was booked atj#lilebut does not state which officer did
this. (Id.) However, under the FedeRailes of Evidence, and Fifth Circuit
precedent, unsworn statements are nop@r evidence to deat a motion for

summary judgment. Gordon v. Watson, &22d 120, 123 (1980Fed. R. Civ. P.

56. But even if the court were to coreidPlaintiff’'s statement, it does not provide
any information that would warrant a denslsummary judgment in this case.
Although, Plaintiff spends the majority of his opposition insinuating
that his version of events is more beéible, and therefore the Court should deny
summary judgment, Plaintiff misunderstartde purpose of summary judgment.
When evaluating a motion for summawgdgment, the Court does not weigh the
credibility of the evidence, buather the Court looks twwhether there is a genuine

issue of material fact sufficient to warrdhe presentation of ¢hcase to a jury.

MAN Roland Inc. v. Kreitz Motor Exgass, Inc., 438 F.3d 476, 478-79 (5th Cir.
2006); Celotex, 477 U.S. at 322—-23. Pidiins not entitled to rely on the
allegations in the pleadings to defeanotion for summary judgment, but must

present evidence to demonstrate a genuine isbmaterial fact. Grady v. El Paso

Community College, 979 F.2d 1111, 1114 (&in. 1992). Here, Plaintiff asserts

he has a more believablersmn of events, but he fails to present any actual
evidence in support. Plaintiff does motroduce any evidence demonstrating that

Schneider engaged in anytiaa depriving Plaintiff othis rights. Schneider was
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not present on the scene when Bhirdo cotetlithe allegedly unlawful seizure of
Plaintiff. (FAC 11 14-15.)

In evaluating whether Schneider is entitled to qualified immunity, the
Court examines whether Schneider’s actigotated a clearly established right of
which a reasonable person would h&xmewn. The only action traceable to
Schneider is the alleged taking of Plditgicellphone. (Dkt # 35, Ex. 1.) In his
affidavit, Schneider states that Pl#involuntarily provided his cellphone to
Schneider. (Id.) Plaintiff does not pees an affidavit contradicting Schneider’s
statement or point to any evidencehe record casting doubt on Schneider’s
statement. When facing summary judgmétaintiff cannot rely on the pleadings,
but must go beyond them and “by [hesyn affidavits, or by the depositions,
answers to interrogatories, and admissimméile, designate specific facts showing

that there is a genuine issue for triaCelotex, 477 U.S. at 324. Plaintiff has not

done so. Therefore, the only compeétaiimmary judgment evidence before the
Court shows that Plaintiff voluntarily gave Schneider his cell phone, and therefore
Schneider did not violate a clearly estsioed right of which a reasonable person
would have known.

Evenif therewereevidence that Schneider’s actions violated
Plaintiff’'s Fourth Amendment rights, Schder asserts he is entitled to qualified

immunity because he reasonably reliedBtirdo’s statements, which, if true,
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would have provided probable cause for fiéfis arrest. Alhough this Court has
found no case on point in the Fifth Circuitge Tenth Circuit has held that, “[w]hen
one officer requests that another officesiat in executing an arrest, the assisting
officer is not required to second-guéiss requesting officer’s probable cause
determination, nor is hequired to independently @mine that probable cause

exists.” Stearns v. Clarkson, 613&.1278, 1286 (10th Cir. 2010). This Court

finds the Tenth Circuit’s precedent perswa, and Plaintiff has provided no law
justifying a different apprach. The Tenth Circuit mainte that “a police officer
who acts in reliance on what proves tale flawed conclusions of a fellow police
officer may nonetheless betiled to qualified immunity as long as the officer’s
reliance was objectively reasde.” 1d. Here, there isothing to suggest that
Schneider’s reliance on Bhirdostatements was anything but reasonable.
Although Plaintiff claims thaSchneider acted unreasonably because
he charged Plaintiff with Felony Evadidgrest, pursuant tenal Code § 38.04,
which he claims requires an officerlie using a marked vehicle, Plaintiff
overplays his hand. Secti@8.04 provides that “[a] pson commits an offense if
he intentionally flees from a person heolars is a peace officer . . . attempting
lawfully to arrest or deta him.” Tex. Penal Codg 38.04. This provision does

not require that an officer be in pursimta marked vehicle. See Farrakhan v.

State, 263 S.W.3d 124, 139 n.13 (Tex. App06) (maintaining that an individual
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“could have committed an offense undertggr38.04 . . . if [the officer] had been
pursuing [the individual] in an unmarkedr — as long as [the individual] knew
that his pursuer was a peace officer”). Ratlas stated in Schneider’s affidavit,
Bhirdo was dressed in her police unifowhen she interacted with Plaintiff,
making it reasonable for Schneider to conle that Plaintiff may have violated
§ 38.04. Therefore, the Court findstiSchneider’s actions were objectively
reasonable under the circumstances. Bse&chneider actions did not depart
from those a reasonable officer would have taken under the circumstances,
Schneider is entitled to qualified imm&yiand his motion for summary judgment
Is GRANTED.

There is no question that if Ri#if's allegations are true, Bhirdo’s
conduct clearly violated Plaintiff's right However, theonduct was Bhirdo’s,
and there is no admissible evidence imputhreg conduct to the City of Poteet or

to Schneider.
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CONCLUSION

For the reasons state above, the CGERANT Sthe City of Poteet’s
Motion for Summary for Summary Judgment (Dkt. # 34) GRANT S Defendant
Schneider’s Motion for Summary Judgment (Dkt. # 33).

IT ISSOORDERED.

DATED: SanAntonio, Texas, April 4, 2014.

David Akéh Ezra
Senior United States Distict Judge
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