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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

U.S. ENERCORP, LTD.,
Plaintiff, Cv. No. SA:12-CV-1231-DAE

VS.

SDC MONTANA BAKKEN

EXPLORATION, LLC; VAL VERDE

INVESTMENTS, LLC; AND RINGO

SHAPIRO,

Defendants.

w W W W W W W W LW W W W

ORDER: (1) GRANTING IN PART ANDDENYING IN PART DEFENDANTS'
MOTION TO DISMISS; (2) GRANTNG PLAINTIFF LEAVE TO AMEND

On July 22, 2013, the Court hdasral argument on the Motion to
Dismiss filed by Defendants SDC MontaBakken Explorationl.LC, Val Verde
Investments, LLC, and Ringo Shapiro (ealively, “Defendants”). (Doc. # 16.)
Amy Davis, Esq., and Coralfehmeyer, Esq., appeared on behalf of Plaintiff U.S.
Enercorp, Ltd.; Olivier Taillieu, Esqg., apared on behalf of Defendants. After
careful consideration of the Motion and the supporting and opposing memoranda,
and in light of the parties’ arguments a thearing, the Court, for the reasons that
follow, GRANTSIN PART AND DENIESIN PART Defendants’ Motion to

Dismiss (doc. # 16) an@RANTSPLAINTIFF LEAVE TO AMEND.
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BACKGROUND

Plaintiff U.S. Enercorp (“Enercotpis a Texas-based oil and gas
exploration and productiocompany. (Doc. # 13 (“FAC”) 11 2, 9.) In 2011,
seeking to acquire oil and gas leaseNamthern Montana, Enercorp contracted
with SDC Montana Consulting, LL@nd SDC Montana, LLC (collectively
referred to herein as “SDC Monta@ansulting”), who had an established
presence in Montana. (Id. § 10.)

Pursuant to the contractstiween Enercorp and SDC Montana
Consulting, the latter was obligated to acqainel deliver to Enercorp oil, gas, and
mineral leases in certain parts of Mordgawhich Enercorp planned to sell to a
third party. (FAC 1 11.) Soon theafter, Southwestern Energy Production
Company (“SEPCOQ”) express@nterest in the Montana leases, and Enercorp
began structuring a contract to delitieem to SEPCO. (FAC | 13; Resp. 1 6.)

Enercorp alleges that, at thereatime that it was attempting to
structure a deal with SEPCO, Defendafatpproached SDC Montana Consulting”
and encouraged it “not to perform undsrcontracts” and “to only perform on

terms that were differefitom and less favorable to Enercorp than the terms

! Despite the very similar names, tBBC Montana Consulting entities are wholly
distinct from and unrelated to Defemd&DC Montana Bakken Exploration, LLC,
which is an entity controlled by Defenddringo Shapiro. (Resp. 1 3.) Shapiro
also owns Defendant Val Verde Investitee LLC, a Califonia limited liability
company. (Doc. # 16 (“Mot.”) at 2.)



actually agreed to in writg.” (I1d.) By “fraudulenty misrepresent[ing] that a
‘credit facility’ existed that required the [dhtana] leases for collateral, when in
fact no such facility ever existed,” Bmdants induced SDC Montana Consulting
to make “fraudulent assignments of @§s, and mineral leases” to Montana
Bakken and Val Verde._(ld.Plaintiff allege thaDefendants “knew [that the
leases] had already been assigned to Enemarsuant to [the contracts]” and that,
“[iln many cases,” Diendants fraudulently acquireddrecorded assignments of
those same leases later in time “op td Enercorp’s [assignments].” (Id.;

Resp. 14.)

SEPCO wanted to purchase all thaskes that Enercorp had obtained
from SDC Montana Consulting and wawéas[e] to any deal that was not
completely clean.” (FAC {1 13.) Accorgjly, Plaintiffs allege that Defendants—
now armed with fraudulent assignmentshaise leases—were able to “extort[]
their way into Enercorp’s deal with [SEP].” (Id.) Knowing that SEPCO would
back out of the deal if it learned of tidkesputes, Defendants allegedly “refused to
clear title to the leases Enercorp attg owned and intenddo deliver to
[SEPCOQO].” (I1d.) In addition, Defendanallegedly “threatened to contact SEPCO
and interfere with Enercorp’s deal if [iHeunlawful demands were not appeased.”

(Id.) Enercorp does not indicate attthese “unlawful demands” were.



Enercorp, hoping to prevent iteal with SEPCO from falling apart,
negotiated a Collaboration Agreement witbfendants, SDC bhtana Consulting,
and JL Resources, LLC (“Collaboration vsgment”). (Id. 1 13.) The main
objective of this agreement, which wasecuted on April 13, 2012, was to resolve
any title issues among the parties so thatdeal with SEPCO could go forward.
(Id.) To wit, the Collabation Agreement provides:

Given the stated purpose of [SEPCO{f&al with the Leases on simplified
terms and with a single contracting Ragnd to promote the marketability

of the Leases, the Parties acknowledge and agree that the simplification of
matters of title to the Leases and #éhienination of all encumbrances is
essential._To that end each of thetiea does hereby releas. . each to the

other, all . . . causes of action . . .igdhone party may aim against another
with regard to title of the leases.

(Collaboration Agreement § 6 (emphaaikled).) The next section of the
Collaboration Agreement clarifies tlseope of this release, stating:

Personal Claims Retained. Notwittustling the foregoing, each of the
Parties retains and does not releasg, claims or causes of action for
damages, losses or monetary deficiea¢hat any Party may have against
another Party, but with all such claitsing of a personal nature against a
Party, and not as a claim or encuantce against the Leases or lands
included in the projects.

(Id. § 7 (emphases added).)

The Collaboration Agreement “gatemercorp the exclusive authority
to conduct all necessary negotiationfWSEPCO] in order to finalize and
conclude the deal,” and Enercorp instbiat “Defendants specifically contracted

and agreed not to interfere with Enayge negotiations with [SEPCO].” (FAC
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1 13.) However, on December 10, 20D2fendants’ counsgOlivier Taillieu,

sent a letter to SEPCO alleging defant&nercorp’s title tdhe Montana leases

and requesting that SEPCO cease n@kiayments under its contract with
Enercorp. (Resp. § 7; Mot. Ex. 7.) dfoorp alleges that Defendants “have also
made and continue to makarassing phone calls 8EPCO, further slandering
Enercorp’s title and interfering witBnercorp’s contraatvith SEPCO.”

(FAC 1 15; Resp. 1 7.) As aresult offeradants’ actions, SEPCO “has declared a
‘Title Defect’” and “is refusing to pwhase certain Montana Leases it would
otherwise be obligated to purchase . ...” (FAC Y 18, 21.)

Enercorp further alleges thatblyy Paragraph 12 of the Collaboration
Agreement, Defendants were also obligateceturn to Enercorp an instrument
referred to as the Mard@) 2012 Bakken Assignment (tHgakken Assignment’),
covering certain Montana Leases.” (EA 16.) However, Defendants did not
return the Bakken AssignmentEmercorp. Insteadlaiming that they held title to
the Bakken Assignment, Defendants delivered it directly to SEPCO. (Id.) “The
value lost under Enercorp’s contraagttw|[SEPCQO] as a result of Defendants’
breaches of the Collaboration Agreement exceeds $8,000,000.00,” claims
Enercorp. (Id. 1 16.)

On November 19, 2012, Enercorp filed this lawsuit in the 166th

Judicial District Court of Bexar CountTexas, bringing causes of action for



tortious interference with a contract,tious interference with prospective business
relations, and slander of title. (Dag£1-2 1 8.) On December 31, 2012,
Defendants removed the case to this €o(Doc. # 1.) On January 28, 2013,
Enercorp filed an Amended ComplaifDoc. # 13.) Orrebruary 11, 2013,
Defendants filed the Motion to Dismiss tignhow before the Court. (Doc. # 16.)
On February 22, 2013, Enercorp filadResponse in opposition to Defendants’
Motion. (Doc. # 24.) On March 1, 201Befendants filed a Reply. (Doc. # 25.)

STANDARD OF REVIEW

Federal Rule of Civil Procedufi(b)(6) authorizes dismissal of a
complaint for “failure to state a claiopon which relief can be granted.” Review
Is limited to the contents of the compliaand matters properly subject to judicial

notice. See Tellabs, Inc. v. Makissues & Rights, Ltd., 551 U.S. 308, 322

(2007). In cases where “the contracts [a@tached to the Defendants’] motions to
dismiss, the contracts were referreantthe complaints, and the contracts are
central to the plaintiffs’ claims, [a courtjay consider the terms of the contracts in

assessing the motions to dismiss.” IrKedrina Canal Breaches Litig., 495 F.3d

191, 205 (5th Cir. 2007).
In analyzing a motion to dismissrfailure to state a claim, “[t]he
court accepts ‘all well-pleaded facts as true, viewing them in the light most

favorable to the plaintiff.” _In ré&katrina Canal Breachdstig., 495 F.3d at 205




(quoting_ Martin K. Eby Constr. Co. pallas Area Rapid Transit, 369 F.3d 464,

467 (5th Cir. 2004)). To survive a Rule 12(b)(6) motion to dismiss, the plaintiff
must plead “enough facts to state a claimet@f that is plausible on its face.” Bell

Atl. Corp. v. Twombly, 550 U.S. 544, 570 (200 “A claim has &cial plausibility

when the plaintiff pleads factual contehat allows the court to draw the
reasonable inference that the defendsihable for the misconduct alleged.”

Ashcroft v. Igbal, 556 U.S. 662, 678 (2009).

A complaint need not include di¢al facts to survive a Rule 12(b)(6)

motion to dismiss. See Twombly, 550 U.S. at 555-56. In providing grounds for

relief, however, a plaintiff must do moreathrecite the formaic elements of a
cause of action. See id. at 556-57. “Theeteéhat a court must accept as true all
of the allegations contained in a comptasinapplicable to legal conclusions,”

and courts “are not bound to accept as &ilegal conclusion couched as a factual
allegation.” _Igbal, 556 U.S. at 678 (intat quotations and citations omitted).
Thus, although all reasonable inferences will be resolved in favor of the plaintiff,
the plaintiff must plead “specific factspt mere conclusyg allegations.”

Tuchman v. DSC Commc’rSorp., 14 F.3d 1061, 1067 (5th Cir. 1994); see also

Plotkin v. IP Axess Inc., 407 F.3d 690, 69&h(&ir. 2005) (“We do not accept as

true conclusory allegations, unwarrantadtbial inferences, degal conclusions.”).



When a complaint fails to adedely state a claimsuch deficiency
should be “exposed at the point of minimexpenditure of the and money by the
parties and the court.”_Tambly, 550 U.S. at 558 (citation omitted). However, the
plaintiff should generally be given adst one chance to amend the complaint

under Rule 15(a) before dismissing the@ttith prejudice._Great Plains Trust

Co. v. Morgan Stanley Dean Witt&rCo., 313 F.3d 305, 329 (5th Cir. 2002).

DISCUSSION

Defendants insist that “[m]ost tifie claims here are governed by a
release” and that the others “fail becab&antiff has failed to plead essential
elements to sustain the causes ofoacti (Mot. at 1.) The Court addresses
Enercorp’s causes of action in the aroslewhich Defendarst Motion addresses
them.

l. Slander of Title

“Slander of title is a tort action with stringent pleading and proof

requirements.”_Pampell Interests, IncWolle, 797 S.W.2@92, 395 (Tex. App.

1990). A plaintiff must prove “that éhdefendant madefalse and malicious
statement, disparaging property in which fHaintiff holds an interest, and causing

special damages.” Id. (citing Clark v. Lew#84 S.W.2d 161 (TeXApp. 1984)).

Moreover, “[tihe Texas Supme Court has consistentigld that a plaintiff who

sues for slander of title muglead and prove the loss o$pecific sale.”_Id. (citing




Ellis v. Waldrop, 656 S.W.2d 902, 90%ex. 1983); A.H. Belo Corp. v. Sanders,

632 S.W.2d 145 (Tex. 1982); Shell Oil Co. v. HowtB9 S.W.2d 483, 490 (Tex.

1942)); see also Sw. Gudrrust Co., 981 S.W.2d 951, 954 (1998) (“Barring such

proof [of loss of a specific sale], tipdaintiff may not recover any damages,
whether litigation expenses, intstgtaxes, or otherwise.”).

Enercorp alleges that it “possessednterest in property through the
oil and gas leases in . . . Montanatahat “Defendants uttered and published
false and disparaging statements alkngrcorp’s title, including recording
instruments purporting to have acquitbd oil and gas leases, when Defendants
knew Enercorp had already acquired tittem SDC Montana Consulting, LLC.”
(FAC 1 30.) “These statements cast doubthenquality of Enercorp’s title in the
Montana Leases,” insists Enercorp, “amere uttered and plibhed with malice
and without privilege, thereby causingwige to Enercorp.”_(Id.) “Ata
minimum,” says Enercorp, “these damagedude the sums Enercorp would have
received in the sale of those leasefSi6PCO] and the delopment of those
leases, but for Defendants’ slanderous actions.” (ld.)

Defendants insist that Enercorp’arstier-of-title claim fails because it
was released by the Collaboration Agreetnbacause Enercorp failed to plead the

loss of a specific sale; and because, “to the extent that Enercorp relies on



post-closing conduct to support its Slander itieTclaim, . . . [it]fails to plead that
any of Defendants’ statementsreéfalse.” (Mot. at 8, 10-11.)
A. TheRelease

Defendants first insist that thisagin must be dismissed because it is
subject to the release contained in the &wmilation AgreementMot. at 8.) “The
release specifically refers to ‘causd#saction . . . whiclone party may claim
against another with regard to title oktleases,” note Defendants. (Id. (quoting
Collaboration Agreement § 6).) “This langeg’ they insist, “s clearly meant to
bring ‘slander of title’ within thescope of the release.” (Id.)

Enercorp responds that “releasgan affirmative defense that
Defendants bear the burden of proving endot properly the subject of a motion
to dismiss.” (Resp. at 10.) Enercaspcorrect: Texas law makes clear that
“[r]elease is an affirmative defense, T&.Civ. P. 94, where the defendant bears

the burden to plead and prove the existeaf an effective and valid release.”

Barras v. Barras, 396 S.@d 154, 170 n.5 (Tex. ApR013) (citing Williams v.

Glash, 789 S.W.2d 261, 264 (Tex. 1990)).
In certain limited circumstances court may dismiss a claim under

Rule 12(b)(6) “if a successful affirmatiekefense appears clearly on the face of the

pleadings.”_Clark v. Amoco Pro@o., 794 F.2d 967, 970 (5th Cir. 1986)

(emphasis added). In order to dismisdaam on this basis, however, the validity
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of the affirmative defense mtiessentially be unquestidie: A defendant is “not
entitled to dismissal under Rule 12(b)(6) unless the [plaintiffs] have ‘pleaded

[themselves] out of court by admitting th af the elements of the defense.

Smallwood v. Bank of Am., 2012 WL 32654, *2 (N.D. Tex. Jan. 6, 2012)

(quoting Siverston v. Clinton, 2011 WA100958, at *2 (N.D. Tex. Sept. 14,
2011)). In_Smallwood, for example, theurt dismissed the plaintiffs’ claims
because the facts alleged in the complaidicated that the action was barred by
the statute of limitations. Id. By contrast Clark, the Fifth Circuit reversed the
district court’s dismissadf an action to establish mineral rights because the
affirmative defense of presumed lost déeduld not] be established solely on the
basis of appellants’ pleads.” 794 F.2d at 971.

Defendants are not entitled to diseal of Enercorp’s slander-of-title
claim based on the affirmative defenseaéase, because the release does not
clearly and incontrovertibly cover Enerctaglaim. The release states that the
parties agreed to:

release, relinquish, grant, transfer, gssand convey, each to the other, all
liens, deeds, of trust, mortgagassignments or production, security
agreements, financing statements,rokicauses of action, notices of lis
pendens, judgments, abstractguoflgment and any and all other

encumbrances which one Party mayrolaigainst another with regard to
title to the Leases.

(Collaboration Agreement f(@mphasis added).) Defemds insist that “[t]his

language is clearly meant to bring ‘slandétitle’ within the scope of the release,”

11



since a plaintiff “must prove that it ‘possedsan estate or interest in the property

disparaged’ in order to prevail on a claim for slander of title. (Mot. at 8-9.)
However, it is not clear that Defendantgerpretation of the release is correct.

Enercorp, in its Response, argues thatrelease “prevents a party to the

Collaboration Agreement from clouding ahet party’s title to the Montana
Leases subject to the Cdilaration Agreement.” (Resp. 1 9 (emphasis added).)
“This was not a release of claims agamparty for its torts,” argues Enercorp,
“but rather was a release of claims anteotencumbrances tbe leases, in order
to convey clean title to Enercorp.” (IdAt the hearing, Enercorp’s counsel
insisted that title to the Montana leasesot in dispute, because title to those
leases has already been vested in SEP@®@e also Resp. 1 19 (“Enercorp has not
pled any cause of action of trespass yditte and does not seek recovery of real
property, which would have been releabgdParagraph 6.”).) Rather than title to
the leases, Enercorp seagkonetary damages for its personal claims against
Defendants, which it argues were speailly reserved by Paragraph 7 of the
Collaboration Agreement. (Resp. 11 18-19.)
Paragraph 7 of the Collaration Agreement states:

Personal Claims Retained: Notwithistling the foregoing, each of the

Parties retains and does not releasg, claims or causes of action for

damages, losses or monetary deficiea¢hat any Party may have against

another Party, but with all such claitsing of a personal nature against a

Party, and not as a claim or encunmm@against the Lees or the lands
included in the projects.

12



(Collaboration Agreement  7.) The langaaf Paragraph 7 supports Enercorp’s

argument that its slander-of-title claim is not covered by the Release. First,

Paragraphs 6 and 7 setaiplear distinction betweaeé‘encumbrances which one
Party may claim against another witlyaed to title to the Leases” (id. § 6

(emphasis added)) and any claims that“af a personal nature against a Party,

and not as a claim or encurabce against the Leasesloe lands included in the

projects” (id. { 7 (emphases added)).other words, the release distinguishes
between (1) actions affecting title (reled¥ and (2) personal actions against a
Party for damages (retained).

Slander of title is an action latw for which damages are recoverable;

it should not be confused with an equita#btion to quiet title.See CA Partners v.

Spears, 274 S.W.3d 51, 83 (Tex. App. 2008¢ognizing distinction between suit
to remove cloud on title, which is “anj@table action for which damages are not
available,” and a suit for slander of title, isfh is “a tort action for which damages

are recoverable”) (citing Pampell Inésts, Inc. v. Wolle, 797 S.W.2d 392, 395

(Tex. App. 1990)); 67 Tex. dudd Slander of Title § (‘A slander-of-title action is
to recover damages for faikito release a purportethiough not actual, property
interest. A quiet-title action is a specjfequitable remedy teemove a cloud from
a title, and damages are metoverable.”). Under the distinction created by

Paragraphs 6 and 7, therefore, the reéleesuld not bar Enercorp’s slander-of-title

13



claim, which seeks damages rather tttaremove an encumbrance against the
leases. While Defendants are at libertpatgue as part of a Motion for Summary
Judgment that the Court’s interpretation & tklease is incorrect in light of other
considerations, the fact remains thastecessful affirmative defense”—release—
does not “appeatr]] clearly on the face of the pleadings.” Clark, 794 F.2d at 970.
Accordingly, the Court will not dismiss Enercorp’s slander-of-title claim on this
basis.

B. Loss of a “Specific Sale”

Defendants’ second argument iattthis cause of action must be
dismissed because Enercorp “failed tocagdely plead slander of title.” (Mot. at
10.) Noting that a plaintiff “must prove loss of a specific sale, i.e., that a
pending sale was defeated by the slah@é. (quoting Williams, 755 S.W.2d at
844)), Defendants insist that Enercorg i@t done so. The reason Enercorp has
not pleaded this element, argue Defendasthat “the sale at issue”—the sale of
the Montana Leases to SEPCO—“did gwtigh[,] and US Enercorp has greatly
benefited from said sale.” (I1d.)

Enercorp responds (1) that “laslsa specific sale is not a required
element of a claim for slandef title[;] all that is rejuired is special damages”;

and, in the alternative, (2) that it did pldads of a specific sale, which is “the sale

14



of the Montana Leases 8EPCO that it would havaade without Defendants’
slanderous actions.(Resp. 1 34.)

Enercorp’s first argument—that “loss of a specific sale is not a
required element’—is flatly contradictéy every Texas state-court case the Court

has found._See, e.q., Ellis, 656 S.W.28G& (“We hold that [plaintiffs] were

required to prove the loss of a specific salsales in order to recover on their

slander of title action.”); A.H. Bel@orp., 632 S.W.2d at 146 (“We hold that

[plaintiff] was required to prove the loss @kpecific sale or sales in order to

recover on his slander of title action.Kjarrs and Smith Partnership v. D.K. Boyd

Oil and Gas Co., Inc., 223 S.W.3d 1,(dEx. App. 2005) (“Because there is no

evidence in the record prang the loss of a specific salbe evidence is legally

insufficient to support an award of dages for slander of title.”); Taub v. Houston

Pipeline Co., 75 S.W.3d 606, 616 (Tex. AgP02); Pampell Interests, Inc., 797

S.W.2d at 395; Coppock &eltschik v. Mayor, Day Caldwell, 857 S.W.2d 631,

639 (Tex. App. 1993). Indeed, under TeXaw, a claim for slander of title does

not even accrue “until there has been a tdssspecific sale.”Hill v. Heritage

Resources, Inc., 964 S.W.2d 89, 116 (TApp. 1997) (citing Ellis, 656 S.W.2d at

904-05).
In the face of this sea of coaty precedent, Enercorp points to the

concurrence in Ellis v. Waldrop, 656V%.2d 902 (1983), in which two justices

15



argued that the holding of A.H. Belo Corporation v. Sandais merely that

“proof showing only impairment of valibility does not establish a right to
damages.”_Id. at 906. “In future casehé concurrence stated, “this Court should
allow recovery when the plaintiff can prowath reasonable certainty his pecuniary
losses proximately caused by the lender’sgaifto provide the loan at the time the
plaintiff was seeking it.”_Id. In othevords, Enercorp readA.H. Belo as holding
that a plaintiff can satisfy the “specid@mages” element in many ways, one of
which is by alleging the loss afspecific sale. (Resp. 1 34.)

However, even assuming that téiés concurrence (rather than the
Ellis majority) properly interpreted ¢hTexas Supreme Court’s holding in A.H.

elo? the fact remains that every other Texaurt to interpret and apply the rule
promulgated in A.H. Belo—at least allabe the Court has found, and Enercorp
points to no counter-examples—has held that a plaintiff pleading slander of title is

required to allege loss of a specific saléhus, while many other jurisdictions do

not have the same rulehere is simply no question that, under Texas law, “the

% This is by no means clear. The couated in A.H. Belo that “[t]he only issue
before [it was] whether [thelaintiff] was required to prove a specific lost sale or
sales in order to recover on hisrglar of title action.” 632 S.W.2d at 145
(emphasis added). The court then statéte hold that Sanders was required to
prove the loss of a specific sale or sategrder to recover on his slander of title
action.” Id. at 146.

* In some jurisdictions, a plaintiff need grallege a specific peniary loss that he
suffered as a direct and immediate resuthefdefendant’s disparagement. See,
e.g., Solley v. Navy Fed. Credit Unidngc., 723 S.E.2d 597 (S.C. Ct. App. 2012)
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pleading and proof of loss of a specific sate_essential elements to a slander of

title cause of action.” Tex. Am. Corp. Woodbridge JoinVenture, 809 S.W.2d

299, 304 (Tex. App. 1991) tephasis added); accord Jeanes v. Henderson, 703

F.2d 855, 860 (5th Cir. 1983) (applying TeXas to affirm the district court’s
directed verdict for the defendant whetaintiff “presented no proof of a pending
sale of his interest” that was “defeatedtbg slander”); 67 Tex. Jur. 3d Slander of
Title 8 6 (“In a slander-of-title cause attion, the pleading and proof of loss of a
specific sale is an essenteement.”). A federal@urt cannot rewrite state law,
and the Court will not do so here.
The relevant question, therefoiewhether Enercorp has pleaded loss

of a specific sale. In theAC, Enercorp alleges that:

Defendants uttered and pighed false and disparaging statements about

Enercorp’s title [to the oil and gas leasedontana], . . . causing damage to

Enercorp. At a minimunthese damages include the sums Enercorp would

have received in the sale of those ésa® Purchaser and the development of
those leases, but for Defemdsl slanderous actions.

(holding that special damages include impairment of vendibility or value caused by
disparagement and the expense of measaes®nably necessary to counteract the
publication, including litigation); Skylanietro. Dist. v. Mountain W. Enter.,

LLC, 184 P.3d 106 (Colo. CaApp. 2007) (“At a minimum, the property must be

on the market for sale, and the tortshareate a cloud upon the title; then the
expense of legal proceedings to remthe cloud on title satisfies the damages
requirement.”). This is consistenttivthe Restatement. See Rest. 2d Torts

8 623A.

17



FAC 1 30. Read alone, these sentewoedd be interpreted to mean that
Defendants’ disparaging statements prewegieercorp from selling some or all of
the Montana Leases to SEPCO. Howeirethe context of the rest of the FAC,
and in light of Enercorp’s Response to Defants’ Motion, it is clear that this is
not the case. Instead, Enercorp is atigghat, while it did cosummate a contract
to sell all of the Montana Leases to SEP@@, contract provided for a lower sale
price than Enercorp would have obtaimedhe absence defendants’ alleged
slander. (See FAC { 17 (“As a resnfiDefendants’ unlawful slander of
Enercorp’s title . . . Enercomgalized substantially legs its deals with [SEPCO]
...."); Resp. 1 34 (“As a result of [Defemds slander], Enercorlmst the sale of
the Montana Leases to SEPCO thatould have made without Defendants’

slanderous actions, and had to saitlea deal that [was] financially less

advantageous to Enercorp.”).)

Defendants argue that, becauserarp did consummate a sale to
SEPCO, it cannot possibly prove that it lastspecific sale.” (Mot. at 10.)
However, the Court is not convinced tlla¢ consummation & sale to SEPCO
automatically precludes a finding that anotbale—a sale that was separate and
distinct from the one that was later comsnated—was frustratedt seems clear,
for example, that the following alletjans would satisfy the specific-sale

requirement: (1) that Defelants had made disparaging statements that clouded

18



Enercorp’s title to the Montana Leasg®), that this disparagement and the
uncertainty surrounding title to the Leasasised SEPCO to reject a contract it
was otherwise ready to sign; and (3) tha¢iEEorp later sold the Montana Leases to
Company X at a lower pre that reflected the cloud on Enercorp’s title that
Defendants had created. In otherdsy even though—in this hypothetical—
Enercorp did manage to sell the Montaeases to Company, a “specific sale”

was frustrated (the sale 8£PCO), and Enercorp suféel special damages (the
difference in sale price)The Court cannoteg why the same should not be true
where the buyer who refuses to procedth the sale and the buyer that later
agrees to purchase the property atveeloprice are one and the same—at least
where the plaintiff can demonstrate that Hale the defendafrustrated was truly
separate and distinct from the one that was later consummated (as, for example, by
demonstrating that the contract neakecuted was ahdoned and negotiations
began anew).

This, however, is not what Ermerp has allegedThe Court has
searched the FAC in vain for any indication that SEPCO knew of the false and
disparaging statements that Defendaflieégyadly made prior to SEPCQO’s purchase
of the Montana Leases—or, accordinghgttthese disparaging statements caused
SEPCO to reject a contract that it wasestvise ready to sign. Enercorp does not

plead, for example, that SEPCO withdrfrom contract negotiations, citing
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concerns about who held title to tleases. Instead, the FAC suggests that
Enercorp entered into the Collaborationrdgment precisely because it wanted to
hide the title dispute from SEPCO so that the deal could go forward. (See FAC
1 13 (stating that “Defendants unlawfutlyreatened to contact [SEPCQO] and
interfere with Enercorp’sehl” and that Enercorp “[tookhe actions necessary to
consummate its agreement with [SERCO. [by] enter[ing] into [the]
Collaboration Agreement”f}) Because Enercorp has given the Court no reason to
conclude that SEPCO walked away frtme negotiating table after it discovered
that Defendants had clouded Enercorp’s title, there is no reason to conclude that
Defendants’ alleged pre-saetions directly frustrateany specific sale.

To the extent that Enercorp attiets to base its slander-of-title claim
on any damages resulting fndDefendants’ alleged post-sale statements (see
FAC { 31 (“Defendants canue to intentionallyand maliciously slander
Enercorp’s title . . . [by making statements that] have cast and continue to cause
doubt about the quality of Enercorp’s titletire Montana leases . .”)), that claim
fails for the same reason: Even assuming that Defendants’ post-sale statements

were false, Enercorp does not allege thase statements frustrated a specific sale;

* In light of the stated purpose of tBellaboration Agreement (i.e., to prevent

SEPCO from discovering that title to sowofehe Leases was in dispute), it is
difficult to discern why, exactly, Energpwould have hatb settle for a less
advantageous deal with SEPCO. Howetlge Court will not speculate as to
potential reasons; it was Enercorp’s digynclude the relevant facts in its
Complaint.
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it merely makes the vaguélegation that these statemsricaus[ed] damage to
Enercorp.” (1d.)

In the absence of any allegations suggesting that Defendants’
disparaging statements frustrated a spe@nding sale, Enercorp fails to state a
slander-of-title claim. However, becausesErorp may be abl® state a claim for
slander of title if given an opportunity &amend and to clarify the factual basis for
this claim, this claim i®ISMISSED WITHOUT PREJUDICE.

Il. Tortious Interference with Brospective Contract — Prospective

Enercorp/SEPCQO Contract

To state a claim faortious interference with prospective contractual
relations, a plaintiff must establish the following elements:

(1) a reasonable probability that tharties would have entered into a
business relationship; (2) an intemtal, malicious intervention or an
independently tortious or unlawful goerformed by the defendant with a
conscious desire to prevent the relationship from occurring or with
knowledge that the interference was derta substantially likely to occur
as a result of its conduct; (3) a laakprivilege or justification for the
defendant’s actions; and (4) actual hanndamages suffered by the plaintiff
as a result of the defendant’s interference., that the defendant’s actions
prevented the relationship from occurring.

Tex. Disposal Sys. Landfill, Inc. Waste Mgmt. Holdings, Inc., 219 S.W.3d 563,

590-91 (Tex. App. 2007) (citing Bradatbv. Vento, 485.W.3d 749, 757 (Tex.

2001)).
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Enercorp asserts that, “[b]eforentract formation and at a time when
Enercorp had not yet consummated a @ottwith [SEPCO], buat a time when
the formation of a contract was readsolygprobable, Defendants with knowledge
of the probable contract conducted irttenal, independently tortious actions in
interfering with that prospective contrac{FAC § 28.) Enercorp alleges that
Defendants’ actions causedlamages equal to “theftirence in value between
the amounts Enercorp would have realinader the contract .. that would have
been formed without the Defendantisitious interference and the amounts
Enercorp actually realized under the contthat was eventually formed . . . ."
(1d.)

Defendants insist that Enercdrps failed to plead two crucial
elements. (Mot. at 11.) First, “[tjo praVon a claim for torbus interference with
a prospective business relationship, thenpifiimust establish that the defendant

intentionally prevented the formation @tbusiness relationship.” Baty v. ProTech

Ins. Agency, 63 S.W.3d 841, 860-61 (TexpA2001) (emphasis added). In this
case, argue Defendants, ‘9ndontract was actually @vented,” because Enercorp
consummated its contract wi8EPCO. (Mot. at 11.5econd, Defendants insist
that Enercorp has failed to plead indepeniyetortious conduct. (Id. at 12.)

Defendants are correct.

22



A. Prevention of a Business Relationship

As explained above, becausesErorp acknowledges that it did
consummate a contract with SEPCO, it mastn minimum, plead facts that would
indicate that Defendants prevented the fation of another contract—one that was
separate and distinct from the one evelhti@nsummated. It has not done so.
Instead, the closest Enercarpmes to pleading that there were two distinct
contracts—or even two distinct periocofscontract negotiation—is its allegation
that it

sustained damages measured by thewffce in value between the amounts
Enercorp would have realized undee ttontract with [EPCQO] that would
have been formed without the Defentia tortious interference and the
amounts Enercorp actually realized unthe contract that was eventually
formed between Enercorp and [SEP|Gvith Defendants’ tortious
interference.

(FAC 1 28.J However, even this allegati does not clearly state that any

particular contract was prevented fronnmiing. Instead, themost that can be

gleaned from this allegation is that “tbentract that was eventually formed” was
not as beneficial to Enercorp as werdieaversions of that document—something

that is undoubtedly common in contract negotiations.

> Perhaps recognizing this pleading defialy, Enercorp argden its Response
that it had pleaded that “Enercorp haddon a different contract under different,
less favorable terms to Enercorp becdbséendants intentionally prevented the
formation of the original contract.” (ResY 28 (emphases adlJg However, the
paragraphs Enercorp cites (FAC 1128) do not contain the kind of factual
allegations that would support this characterization of the FAC.
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The Court is unaware of—aithercorp has not cited (see
Resp. 1 28-29)—any Texas case in whidontract was consummated but the
plaintiff was nevertheless successful arlaam for tortious interference with a

prospective business relationship. Moreowa decision of the Fourth Circuit,

BCD LLC v. BMW Mfg. Co., LLC,360 F. App’x 428, 436 (4th Cir. 2010),
provides persuasive precedegjecting Enercorp’s argumenin that case, the
Fourth Circuit discussed the elementsadbrtious interfengce claim under South
Carolina law:
To assert a claim of tortious imterence with prospective contractual
relations, the plaintiff must provedhthe defendant: (1) intentionally
interfered with the plaintiff's poteral contractual relations; (2) for an
improper purpose or by improper metho@®; causing injury to the plaintiff.
Id. This framework is very similar to tlome before the Court. Then, the Fourth
Circuit noted that “[a] claim for proggtive interference cannot stand where the

plaintiff is able to consummate a contragth another party. Id. (citing Egrets

Pointe Townhouses Prop. Owners Ass’n, ind-airfield Cmts., Inc., 870 F. Supp.

110, 116 (D.S.C. 1994)). This appearsrioror the requirement under Texas law
that the business relationship be preventd&Jnder South Carolina law,” the court
continued,
it is irrelevant that the plaintiff could taa realized a better deal “but for” the
actions of the defendant because thetgotential” contractual relations

does not mean “full” contractual relationAt the core, a cause of action for
interference with prospective contraat relations will thus lie only where
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“the aggrieved party [was] . . . wunessful in acquiring an expected
contract due to a third partyistentional and wrongful actions.”

Id. (quoting_Egrets Pointe, 870 F. Suppl&b). Applying this standard to the case
before it, the Fourth Circuit found thattiplaintiff could not assert a viable claim
for interference with progetive contractual relatiorfbecause [the plaintiff's]
execution of the 2003 Agreement, whictpeessly terminated the 2002 Agreement
for all purposes, precluded any claim he otherwise would have had.” 1d.
“Similarly,” the court continued, “[the platiff] cannot recover on a theory that the
2003 Agreement was less profitable tmmhihan it would have been without
[defendant’s] interference.” Id.

The Court finds this case persuee, particularly in light of
Enercorp’s failure to cite any contrgpyecedent. Merelglaiming that the
contract would have been more advartag to Enercorp in the absence of
Defendants’ interference—pleading, in atimords, that a contract did not end up
being as beneficial as the plaintiffcthboped—does not satisfy the requirement
that a business relationship be prevent&s .currently pled, trefore, Enercorp’s
claim for tortious interference with prospective contract fails.

B. Independently Tortious Conduct

Enercorp’s cause of action fortious interference with a prospective
contract fails for a second reasonfdils to allege the commission of

independently tortious condwc‘[T]o recover for tortious interference with a
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prospective business relation a plaintiffist prove that the defendant’s conduct
was independently tortious or wrongfulSturges, 52 S.W.3d at 726. To meet the
independently tortious requirement, “thaipkiff must prove that the defendant’s
conduct would be actionable underecognized tort.”_Id.
Enercorp merely alleges that

[b]efore contract formation and attime when Enercorp had not yet

consummated a contract witBEPCO], but at a time when the formation of

a contract was reasonably probaldefendants with knowledge of the

probable contract conducted intentional, independently tortious actions in
interfering with that prospective contract.

(FAC { 28 (emphasis added).) Thiprecisely the kind of bare, conclusory

allegation that is insufficient under Twomgldnd_Igbal. In its Response, Enercorp
attempts to clarify that the indepentlgriortious conducit alleged was “that
Defendants intentionally tarfered with [a] prospéiwe business relationship by

slandering Enercorp’s title in the Montabeases . . . .” (Resp. 1 29 (emphasis

added).) For the reasons given above $sgea Part 1.B.), Enercorp has failed to
state a claim for slander of title; accordingly, Enercorp cannot rely on its
slander-of-title claim—at least asirrently pled—to satisfy the
independently-tortious-conduct element.

For the reasons given, Enercorplaim for tortious interference with

a prospective contract fails. Howeverchese Enercorp may be able to cure the

26



pleading deficiencies if grantéglave to amend, this claimX SM1SSED
WITHOUT PREJUDICE.

[1l. Tortious Interference with an Exieg Contract — Enercorp/SDC Montana

Consulting Contract

A party seeking to establish tortiomgerference with a contract must
prove four elements: “(1) thatcontract subject to inference exists; (2) that the
alleged act of interferenaas willful and intentional; (3) that the willful and
intentional act proximately caused dameayed (4) that actual damage or loss

occurred.” _Lazer Spot, Inc. v. Hiring Raers, Inc., 387 S.W.3d 40, 52 (Tex. App.

2012). Although at one time the Supre@rurt of Texas stated that a plaintiff
also had to establish that the defendaatisof interference was unjustified, see

Sakowitz, Inc. v. Steclg69 S.W.2d 105, 107 (Tex. 1984), overruled in part as

stated in Buck v. Century 21 Beezley Real Estate, Inc., 907 S.W.2d 660, 663-64

(Tex. App. 1995), subsequent authority hesde clear that justification for any

interference is an affirmative defensgee Sterner v. Marathon Qil Co., 767

S.W.2d 686, 690 (Tex. 1989) (overrulingtiportion of Sakowitz putting burden
of proof with respect to justification onghtiff). Thus, once a plaintiff makes out
a prima facie case of tortious interfece, a defendant can avoid liability by
establishing some type of privilegejastification for its actions, such as the

exercise of its own rights or its good-faith atisa of rights it believes it has, even
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if that belief is mistaken. See Prudentr&d. Co. of Am. v. Fin. Review Servs.,

Inc., 29 S.W.3d 74, 77-78 (Tex. 2000); Batyrotech Ins. Agency, 63 S.W.3d

841 (Tex. App. 2001).

Enercorp alleges that it hadialid contract with SDC Montana
Consulting and that Defendants “intentibpawillfully and maliciously interfered
with Enercorp’s contractual rights byasldering Enercorp’s title and causing SDC
Montana Consulting, LLC not to perform tentractual obligations to Enercorp.”
(FAC 1 24.) Defendants’ interference witte contract, asserts Enercorp, was the
proximate cause of damages to Enercorguding “the difference in value
Enercorp would have realized under tigal with SDC Montana Consulting, LLC
and [SEPCO] without Defendants’ inte@ice and the actual amount realized
with Defendants’ interference.” (Id.)

Defendants insist that this clammust be dismissed because Enercorp
has failed to plead independisrortious conduct. (Mofat 13.) Pointing to Allied

Capital Corp v. Craens, 67 S.W.3d 486, 491 (Tex. App. 2002), Defendants argue

that a plaintiff must plead factual allegations that would be actionable under a
recognized tort to state a claim for tortionterference with an existing contract.

(Mot. at 12.) However, Allied Capitahvolved claims for tortious interference

with prospective business relations, not with an existing contract. See id. at 490.

Contrary to Defendants’ assertion, Tekas—perhaps reflecting a desire to afford
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existing contracts more protection than pesive ones, as well as to distinguish
between actionable interference andigdble competition during that period
before a contract is formed—appearsdquire only that thalleged interference

with an existing contract be “willful andtentional.” See AB Hendrick, LP v.

Musgrave Enter., Inc., 380 S.W.3d 22364 Tex. App. 2012); see also Tex.

Integrated Conveyor Sys., Inc. v. Inntiva Conveyor Concepts, Inc., 300 S.W.3d

348, 379 (Tex. App. 2009) (ctrasting the requirements for tortious interference
with existing and prospective contracts and stating that the former requires a
showing of willful and intentional terference while th&atter requires an

independently tortious act); FauceteChantos, 322 S.W.3d 901, 915-16 (Tex.

App. 2010) (holding that plaintiff's clairehould have been characterized as one
for interference with prospaee rather than existing contractual relations and that
plaintiff was therefore required to m@nstrate that defendants engaged in

independently tortious acts). ThusWal-Mart, the Supreme Court of Texas

noted “the importance of decoupling integace with contract from interference
with prospective relations, and of groundirabpility for the latter in conduct that is
independently tortious biyature or otherwise uavful.” 52 S.W.3d at 721
(emphasis added).

Under this standard, Enercdrps stated a claim for tortious

interference with an existing contract.hts alleged (1) thahere was a valid
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contract between it and SDC Montanan€alting (FAC 1 24); (2) that Defendants
willfully and intentionally interfered withhat contract by “inducing SDC Montana
Consulting, LLC to make fraudulent assigems” of leases that “Defendants knew
had already been assigned to Enertpgpsuant to the Eercorp-SDC Montana
Consulting contract (id. § 12and (3)—(4) that this willful and intentional act of
interference proximately caused Enercagual damage, because Enercorp was
forced to enter into the Collaboration vegment in order to establish title in
Enercorp long enough to consummatedbal with SEPCO, and because the title
dispute created by Defendants the valuthefcontract that was eventually sigfied.

See Lazer Spot, 387 S.W.3d at 52.

While Defendants argue that thengre acting to protect their own
legitimate financial intergs and that the Collabdi@n Agreement specifically
references the credit facilijviot. at 14), the Court reiterates that justification for
any interference is an affirmative defense. See Ster6é S.W.2d at 690; Hill,
964 S.W.2d at 129. Because Enercorp hatedta claim for tortious interference

with an existing contract, Defendants’ MotiorDENIED as to this claim.

® Again, it is not clear why—in light ahe stated purpose of the Collaboration
Agreement—Enercorp’s dealith SEPCO suffered. However, Enercorp has
pleaded actual loss with sufficient partiatly to prevent dismissal of this claim.
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V. Tortious Interference with an Exiat§ Contract — Enercorp/SEPCO Contract

The elements of a claim for tastis interference with a contract are

listed in the preceding sectioknercorp alleges that Defendants
intentionally, willfully and maliciouly interfered and are still interfering
with Enercorp’s contractual rights undére contract between Enercorp and
SEPCO] (1) by sendingprrespondence to [SEPCO] . . . disputing
Enercorp’s title and demanding that Eswp not be paid as required by
[the] contract”; (2) by sending corresmtance to [SEPCO] . . . including the
Bakken Assignment and claiming titlhere Defendants know they own
none, and (3) by calling and harags[SEPCQO] . . . and slandering
Enercorp’s title through those calls.

(FAC {1 26.) Defendants’ interferencetivthe contract with SEPCO, insists

Enercorp, “has caused Enerp damages,” includingfa]t a minimum . . . the

difference in value Enercorp would hawalized under the contract with [SEPCO]

without Defendants’ interferee and the actual amouettized under the contract

U (d)

Defendants’ first argument is thisis claim fails because Enercorp
has not pleaded any independently tortiooisduct. (Mot. at 15.) However, for
the reasons given in the precedingti®e; Enercorp need not plead any
independently tortious conduct: This ohais for interference with an existing
contract, not with prospective businedatiens; Enercorp need only allege that
Defendants willfully andntentionally interfered with the Enercorp-SEPCO

contract and that this interference sad actual damage. Enercorp has properly

alleged this cause of action, because it has pleaded: (1) that it has a valid contract
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with SEPCO (FAC 1 26); (2) #t1 Defendants willfully and intentionally interfered
with that contract by (a) sending corresdence to SEPCO disputing Enercorp’s
title and demanding that SEPCO not pay Eogy as required by the terms of the
contract, and (b) sending corresponaetcSEPCO and claiming title to the
Bakken Assignment (id.); and (3)—(4) tlixdfendants’ actions have caused actual
damage, because they led SEPCO toaled “Title Defect'under the contract

and to refuse to purchase certain & ontana Leases that it was otherwise
obligated to purchase (id. 1 18).

Next, Defendants argue thieir actions cannot support a
tortious-interference claim bause they were acting pootect their own legitimate
financial interests. (Mot. at 15.) Ittisie that “an interferingarty is justified in
his or her interference if the interferencelae in a bona fide exercise of his or
her own rights and if he @he has an equal or supenight in the subject matter

to that of the other party.” VictoriBank & Trust Co. v. Brady, 811 S.W.2d 931,

939 (Tex. 1991). Again, however, justification is an affirmative defense that
Defendants bear the burden of provingsihot a proper basis for a motion to
dismiss. See Sterner, 767 S.W.2d at 690; Hill, 964 S.W.2d at 129.

Finally, Defendants insist that the letter to SEPCO falls under the
litigation privilege. (Mot. at 15.) “Any aomunication, oral or written, uttered or

published in the due course of a judigabceeding is absolutely privileged and
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cannot constitute the basis of a civil aatin damages for slander or libel.”

Reagan v. Guardian Life Ins. C@66 S.W.2d 909, 912 (Tex. 1942) (citations

omitted). “[T]he privilege ca extend to statements made out of court so long as

they bear some relation to the procegdi Russell v. Clark, 620 S.W.2d 865, 868

(Tex. Civ. App. 1981).However, while these communications may well fall under
the litigation privilege, “[p]riviege . . . is an affirmate defense to be proved and

is in the nature of confession and aamce.” IBP, Incv. Klumpe, 101 S.W.3d

461, 471 (Tex. App. 2001)ifmg Denton Pub. Co. \Boyd, 460 S.W.2d 881, 884

(Tex. 1971)); accord French v. Fren885 S.W.3d 61, 73 (Tex. App. 2012).

“Except where the plaintiff's petition sh@wn its face that the alleged wrongful
action is protected by a privilege, the defendant has the burden of proving that the

act in question is priviged.” 1BP, Inc., 101 8V.3d at 471 (citing Denton, 460

S.W.2d at 884). Because the FAC does hotson its face that all of Defendants’
alleged wrongful actions are protectadthe litigation prilege, Defendants’
Motion to Dismiss iDENIED as to this claim.

V. Breachof Contract

Enercorp’s final cause of actieone for breach of contract. To
prevail on a breach-of-contract claim, a party must establish the following
elements: (1) a valid contract existedvizeen the plaintiff and the defendant, (2)

the plaintiff tendered perfmance or was excused fraitoing so, (3) the defendant
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breached the terms of the contract, anadl{é plaintiff sustained damages as a

result of the defendant’s breach. Westriple B Servs., LLP, 264 S.W.3d 440,

446 (Tex. App. 2008).

Defendants insist that EnercorpsHailed to properly plead breach of
contract because it “does not quotenfrthe contract, it does not include the
contract as an attachment, and it doessnotmarize the contract’s purported legal
effect in any way.” (Mot. at 17.JRather, Plaintiff simply makes vague,
conclusory references to Defendantégédly breaching the contract by sending a
letter and apparently makiragfew phone calls.” _(ld.Defendants assert that
Enercorp failed to plead this cause of@ttwith any detail beause “[n]Jone of the
conduct alleged actually breaches thetract.” (Id.) The Collaboration
Agreement does not prohibit Defendantsrircommunicating with SEPCO, insist
Defendants, and “there m® requirement to deliver unconditional assignments to
anyone, only conditional ones.” (Id. (citj Collaboration Agreement  12).)

TheCourtdisagreesEnercorphas satisfied the liberal federal
pleading standards. First, Enercbgs alleged that a valid contract—the
Collaboration Agreement—existed betwatand Defendants(FAC Y 13-14,

20.) Enercorp alleges that, pursunthe Collaboration Aggement, Defendants
assigned their interests in the Montana leases to Enercorp so that Enercorp could

negotiate its contract with SEPCQ. (1d20.) Enercorp further alleges that the
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Collaboration Agreement forbade Deélants from communicating with SEPCO
and obligated Defendants to reture tBakken Assignment to Enercorp. (Id.
11 16, 20.)

Enercorp has satisfied thecend element of a breach-of-contract
claim by alleging that it “has performed @bligations and continues to perform its
obligations under the Collakation Agreement” and th&taragraph 10 excused it
from paying Defendants if Dendants were not “in full compliance with this
[Collaboration] Agreemeti’ (Id. T 14, 22.)

Third, Enercorp has alleged thag¢fendants breached the terms of the
Collaboration Agreement. Defendantiegedly breached that portion of the
Agreement preventing them from contacting SEPCO when they (1) sent the
December 21, 2012 Letter to SEPCO'’s offitleging a defect in Enercorp’s title
and requesting that SEPCO not pay theds otherwise owed to Enercorp under
their contract and (2) repeatedly cdllBEPCO and questioned Enercorp’s title.
(Id. 1 20.) In addition, Defendantdemedly breached Paragraph 12 of the
Agreement when they refused to rettine Bakken Assignment to Enercorp and
instead sent it directly to SEPCO. .JId=inally, although Enercorp does not
mention it under the “Breach of Contracgdding, elsewhere in the FAC Enercorp

alleges that Defendants also breacRadagraph 15(d) of the Collaboration
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Agreement when they assigned a rightler the Agreement to a third party
without obtaining the prior written coast of the other parties. (ld. § 14.)

Enercorp satisfies the fourth afcal element of a breach-of-contract
claim by alleging that, as a direcstdt of Defendants’ actions, SEPCO has
claimed a “Title Defect” ad has refused to purchase acreage it was otherwise
contractually obligated to purchase. Jd21.) Enercorp insists that SEPCO has
even named the “Title Defect” the “Maeu Defect” after Defendants’ counsel,
Olivier Talllieu. (Id.) In addition tahe damages resulting from SEPCO'’s refusal
to pay for certain of the Montana |leas Enercorp has expended money to send
counsel to Houston in an attempt to teedhe “Taillieu Defectin a meeting with
SEPCO and to attempt to resolve therokd Title Defect by presenting the issue
to a third-party arbitrator._(ld.) Enercorp estimates that “[t]he value lost under
Enercorp’s contract with Purchaseraaesult of Defendants’ breaches of the
Collaboration Agreement exceefi8,000,000.00.”_(Id. 1 18.)

While Defendants insist thte Court may dismiss Enercorp’s
breach-of-contract claims based oa thhear language of the Collaboration
Agreement (Reply 1 9), the languagedludt Agreement does not clearly and
unambiguously defeat Enercorp’s clainkr example, Paragraphs 3 and 8 could
be read to prohibit Defendants frormomunicating with SEPQ: “[SEPCO] has

communicated its willingness to contraath only one Party in connection with
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the Project, that being [Enercorp]”; “Eachtbk Parties authorgs] [Enercorp] to
conduct all further and necessary neduatres with [SEPCO].” (Collaboration
Agreement {1 3, 8 (emphasis addedaither can the Court definitively
determine whether the Bakken Assignmeas conditional or uranditional. At
this early point in the litigation—and @ascially in light of the complex and
disputed facts underlying these claims—@uwrt simply cannot say with certainty
that Enercorp’s breach-of-caoatt claims are defeatéy the plain language of the
Collaboration Agreement. AccordinglRefendants’ Motion to Dismiss is
DENIED as to this claim.

CONCLUSION

For the reasons given, the COGRANTSIN PART AND DENIES
IN PART Defendants’ Motion to Dismiss (doc. # 16) ZBRANTS PLAINTIFF
LEAVE TO AMEND its complaint within thirty (8) days of the entry of this
Order. Failure to submit an amended ctaim within that time will result in the
dismissal with prejudice of those claimismissed without prejudice by this Order.
ITISSO ORDERED.

DATED: San Antonio, Texs August 14, 2013.

David Alan Efra
Senior United States District Judge
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