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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

LACIE L. GRAMS,
Plaintiff,

VS.

No. 5:13—-CV-320-DAE

NAC SERVICES, LLC,

Defendant.

w W W w wWw uw wuw w w w

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

On September 11, 2014, the Court heard argument on Defendant NAC
Services, LLC’s (“Defendant”) Motiofor Summary Judgment (the “Motion™)
(Dkt. # 19). Glen Levy, Esq., represahtelaintiff Lacie L. Grams (“Plaintiff”)
and Christopher Neal, Esq., appearedehnalf of Defendant. After careful
consideration of the arguments at tharitey and in the supporting and opposing
memoranda, the CouBRANTSIN PART AND DENIESIN PART
Defendant’s Motion.

BACKGROUND

DefendanemployedPlaintiff from October 2012intil March 2013.

(“Grams Dep.,” Dkt. # 12 58:6-9; 118:24-25.) Plaintiff avers that she was
1
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sexually harassed during that time by Lisama, the Office Manager; Richard
Ramos, the Chief Operations Officand Christian Olguin, the Yard and
Operations Manager. (“Compl.,” Dkt.2q 11.) In her comaint and deposition,
Plaintiff details that she was subjectedhe following events while working for
NAC services.

l. November 2012

Plaintiff states that in Novemb2012, she went to lunch with three

other female employees of Defendantlurding Lisa Lerma.(Grams Dep. 69:18—
20.) During the car ride, either tofoom lunch, one of the women asked what
“‘queefing” meant. (Id. 70:7-10.) Later, after returning to the office, Lerma told
Ramos that the women had discussed qogef(ld. at 70:17-21.) Subsequently,
Ramos called Plaintiff back into an offieeth Lerma, and Plaintiff recounts,

He called me, like, fromdown the hall. ‘Laciegcome in here.” And

he said, ‘Do you queef?’ And | saidfm not answering that.” And

then he said, ‘Well, let me agku another question. How often do

you queef or when do you queef, what kind of sexual position—what

kind of position are you in with your boyfriend when you queef?’
And | just said, ‘I'm not answering that’ and | walked away.

(Id. 71:7-18.) Plaintiff states thattaf she left, she heard Ramos and Lerma
continue discussing the topic, but they dat try to engage nen the conversation

again. (Id. 74:1-11))



Il. Late November or Early December 2012

Plaintiff next alleges that a few weeks after the October incident, the
following occurred:

[Ramos] brought me in his offi@d—or brought me in Lisa’s
office—sorry. [Ramos, Olguin, and tmea] were all in the office.

And [Ramos] said, ‘I'll give you a hundred dollars to flash me.” And
| said, ‘No.” And hesaid, ‘Oh, come on, a hundred dollars.” And |
said, ‘No.’

So a little bit later, Lis@alled me and asked m€an we tell [Olguin]
that you flashed [Ramos] and hevggyou a hundred dollars?’ And |
said, ‘No.” And she did anyway#nd told [Olguin] that | flashed
[Ramos] and he gave me a hundretladls. So when he came into the
office, he asked me, said, ‘I'm suiged you did that.” And | said, ‘I
didn’t.’

(Id. 75:2-21.) Plaintiff states that PaiaiStehling, the human resources manager,
overheard the conversation, and subsequently, Stehling had the following
conversation with Plaintiff:

[Stehling] asked me, ‘Does it bothyou, that they asked you that?’

And | said, ‘Yes, but what do you do?’ And she said, ‘Well, if you

don’t—if it bothers you, you need tell them to stop.” And | said
‘Okay.’

(Id. 76:4—7.) Plaintiff testified that shikd not tell them to stop explicitly, but she
did tell them “I’'m not answering that’ dbon’t ask me that question.”_(ld.
76:10-12.) Plaintiff stated she did noake a formal complaint to Stehling
because she was “[s]cared of losing oly, jbeing treated differently. | hadn’t

been working there very long at all, sdidn’t know what would happen—I didn’t



want to make things worse, or difficult to work there becaumszted my job, and
| wanted it to be normal, | guess.” (ld. 79:20-24.)

[1l.  November to January 2013

Plaintiff states that on three four occasions, Ramos asked her
whether she orgasmed. (ld. 81:3-12.e &sponded each time with “I'm not
answering that.” (Id. 81:21-23.) Ramosabsked her similar questions three to
four times per week between Naonker 2012 and January 2013 including,
“What's your favorite position to be in?"Do you spit or swallow?”; and “Do you
have anal sex?”._(Id. 82:16-18; 83:3.)

V. January 30, 2013

Plaintiff states that Lerma appched Plaintiff and asked if she would
do her a favor by showing Ramos and Olguin her “tits.” Plaintiff strenuously
refused. Plaintiff indicated that she watfended and that this sort of conduct was
unwelcome. Plaintiff states that Lerien pleaded, “if you just show them your
tits, Richard will get me out of going ¥egas with Mando.”(Compl. § 11.)
Plaintiff replied something to the effect 6Hell, no. | will not do that.” (1d.)

Lerma then called Plaintiff intioer office, where Olguin and Ramos
were waiting. Ramos alledly verbally harassed amtovoked Plaintiff by asking
her questions including, “Why won’t yalo Lisa a favor?” to which Plaintiff

replied she would not and had never flasher breasts to anyone before. (ld.



1 12.) Ramos then asked Olguin whetRkaintiff had “nice boobs.” Olguin
responded affirmatively to Ramos, thefd Plaintiff that she had “very nice
breasts.” (Id.)

Plaintiff stateghatOlguin, Ramos, and Lerma continued trying to
engage her in conversations while shrenuously protestecdRamos allegedly
asker her “Lacie, do you masturbate? \@o have orgasms?” Ramos continued
stating, “Well, you need to come outyadur shell like Lisa. Right, Lisa?” To
which Lisa responded, “Yes!{ld.) Ramos then told Plaintiff, “I want you to do
me a favor. When you get home tonighke a really hot shower and touch
yourself and you will have thgest orgasm that you've ever had. And then come
back and tell me about’it(Grams Dep. 87:1-4.)

Additionally, at the end of thatame day, Olguiand Lerma called
Plaintiff into Lerma’s office where heatd they had purched a jacket with
Defendant’s logo on it for Plaintiff._(Id. 9/8-98:3.) Olguin stated that the jacket
had her name on it, “Boobylicious.”_(ldRlaintiff was upset and went home for
the evening. (Id.)

The following Friday, February 1, 2013, Plaintiff went to Stehling and
stated that she was going to dagicause she could no longer endure the
harassment._(Id. 90:17-22.) Plaintiff states that during the conversation with

Stehling, she changed her mind and did not actually quit at that time. (Id. 95:19—



24.) Stehling reported the incidenavemail to NAC Selices CEO, Armando
Gutierrez, per human resourgegulations. (ld. 93:3-6.)

Once notified of the sexual harassment that Plaintiff alleged occurred,
Gutierrez told Stehling to keep the en@hfidential, and that he would follow up
in person at the office. (Compl. § 1&)aintiff argues Gutierrez never actually
followed up in person._(1d.)

Plaintiff then states that, per {Brrez’s instructions, she and Stehling
confronted Lerma and said that the sexasehments needed to stop. (Grams Dep.
99:11-13.) Lerma stated they would.

Plaintiff allegesthatsubsequent this conversation, Olguin and
Ramos completely avoided her. (100:4-7.) Plaintiff states that on one
occasion, Ramos yelled la¢r when she told him an individual had repeatedly
called for him. (Id. 101:3-10.) Plaintiéfaims she also heard Lerma, Ramos, and
Olguin use her name in wapered conversations. (I102:21-25.) Additionally,
Lerma no longer asked Plaintiff to jon@r for lunch. (Id. 102:2-5.) Plaintiff
claims that this working environmewas too uncomfortable, and she quit via
email on February 10, 2013. (Id. 104:9-16.)

After receiving the Februa0, 2013 email, Gutierrez contacted
Plaintiff and arranged to takeer to lunch. During that lunch, Plaintiff states that

Gutierrez convinced her to return tonkdy stating that he would stop the



harassment, that Plaintiff would no longve to report to or work around her
alleged harassers, that she would recai$&2,000 per year raise, that her position
would be managerial and exempt, and #ia would only have to work between
9a.m.and 2 p.m. (Compl. T 15.)

Plaintiff returned to work. RlIntiff claims Gutierrez did not follow
through on his promises and that she vedaliated againstlowever, Plaintiff
testifies that pursuant to her agreemaith Gutierrez shavas moved to an
enclosed office in the same trailer within a week so that she did not have to work in
the open area that Lerma, OlguindeRamos would pass through frequently
during the day (Grams Dep. 110:14-19) #vat her promised salary increase was
reflected in her paycheck within twpay periods _(id. 123: 19-22). Most
importantly, Plaintiff testified that aftdrer return to work, there were no more
sexual comments from Lerma, Olguor,Ramos. (Id. 116:17-22.)

However Plaintiff claimsthata new employee was spying on her and
reporting back to Lerma and that héfiae was one of a few in which clearly
visible security cameras were installed. (Id. 111:18-22; 112:7-11.) Further,
Plaintiff states that she continued tosédo report to Lera. (Id. 120:14-17.)
Plaintiff also implies thaterma retaliated agast her by slamming her door two to

three times. (Id. 117:14-18.)



Nonetheless, Plaintiff statesatin the month she worked after
Gutierrez convinced her to return t@tbompany, there were no incidents of
sexual harassment. (Id. 12%5.) Additionally, she was not threatened with
termination or demotion._(ld. 127:6-12.)

Plaintiff alleges that the “finatraw” occurred on March 8, 2013, and
that she then wrote an email resignirgn NAC Services, claiming she had no
choice but to resign due to the workveonment. (Complf 17.) However,
Plaintiff's complaint does not allege wahthis final straw was._(See id.)

Around March 15, 2013, Plaintifiiéd a charge against Defendant
with the Equal Employment OpportiypiCommission (“EEOC”) alleging sex
discrimination, sexual harassment, andliaian. (Id. § 7.) Plaintiff received
notice of her right to sue on April 17, 2013. (Id.)

Plaintiff filed the instant suit oApril 18, 2013. (See Compl.) On
March 14, 2014, Defendamoved for Summary Judgnteon all of Plaintiff's
claims. (Dkt. # 14.) Plaintiff respond®n June 20, 2014nd Defendant replied
on June 27, 2014. (Dkt. ## 19, 20.)

LEGAL STANDARD

A court must grant summajydgment when the evidence
demonstrates “that there is no genuirspdie as to any material fact and the

movant is entitled to judgment as a mattelagi.” Fed. R. Civ. P. 56(a). The



Court evaluates the proffered evidencéhia light most favorable to the non-

moving party. _Lemelle v. Universal Mfg. Corp., 18 F.3d 1268, 1272 (5th Cir.

1994). The Court “examines the pleagk, affidavits, and other evidence
introduced in the motion, resolves dagtual doubts in favor of the non-movant,

and determines whether a triable issuéof exists.” Leqghd v. Hauk, 25 F.

Supp. 2d 748, 751 (W.D. Tex. 1998).
In seekingsummaryudgmentthe moving party bears the initial
burden of demonstrating the absence ofrauge issue of material fact. Celotex

Corp. v. Catrett, 477 U.S. 31323 (1986). If the movingarty meets its burden,

the burden then shifts to the non-moving party “to go beyond the pleadings and by
[his or her] own affidavits, or by thaepositions, answers to interrogatories, and
admissions on file, designate specific fattsveing that there is a genuine issue for
trial.” 1d. at 324 (internal quotation me omitted). The non-moving party “must,
either by opposing evidentiary documentdyprreferring to evidentiary documents
already in the record, set out specific facts showing a genuine issue as to a material
fact exists.” _Leghart, 25 F. Supp. 2d7a8tl. “[Non-movarg] are required to

identify the specific evidende the record and to articulate the precise manner in
which that evidence suppottseir claim.” Id. Furthe “Rule 56 does not require

the district court to sift through the recardsearch of evience to support a [non-

movant’s] opposition to summary judgment. Id.



If a party “fails to make a showirggfficient to establish the existence
of an element essential to that partyase, and on which that party will bear the
burden of proof at trial,” the Court must grant summary judgment against that
party. Celotex, 477 U.S. at 322.

DISCUSSION

Defendant has moved for summardgment on each of Plaintiff’'s
claims. (Dkt. # 14.) The Courtilvaddress each claim in turn.

l. Sexual Discriminatiomnd Harassment

Plaintiff's first claim is that siiwas subjected to sexual discrimination
and harassment in violatiaf Title VII of the Civil Rights Act of 1964. (Compl.
19 19-22.) Title VIl provides that

[i]t shall be an unlawful employnmé practice for an employer to fail
or refuse to hire or to disctge any individual, or otherwise
discriminate against any individuaith respect to his compensation,
terms, conditions, or privileged employment, because of such
individual’s race, color, religiorsex, or national origin . . . .

42 U.S.C. § 2000e-2(a).
In evaluating a sexual harassrhelaim, the Court applies the

Ellerth/Faragher analytic frameworkCasiano v. AT&T Corp., 213 F.3d 278, 283

(5th Cir. 2000). This framework derivd®m Burlington Indus., Inc. v. Ellerth,

524 U.S. 742 (1998), and Faragher v. @fyoca Raton, 524 U.S. 775 (1998).

Under this framework, a court first evakes whether the employee has suffered a

10



“tangible employment action.” _Casiand,2F.3d at 283. If so, the court evaluates
the suit as a “quid pro quo” case; if nibten the court adjudicates the suit as a
“hostile work environment” case. |df the court determines that a tangible
employment action has occurred, the defendastrictly liable for the harassment.

See Ellerth, 524 U.S. at 765. If théras been no tangible employment action,

then the defendant may asdbe affirmative defenseithout in Ellerth/Faragher

and discussed below. See id.

A. Tangible Employment Action

A tangible employment action isfdeed as “a significant change in
employment status, such as hiring, firif@ling to promote, reassignment with
significantly different responsibilities, ordecision causing a significant change in
benefits.” Ellerth, 524 U.&t 761. To constitute artgible employment action the
conduct at issue must have been underthlyes supervisor “or other person acting
with the authority of the company.” ldt 762. “[A]n employee is a ‘supervisor’
for purposes of vicarious liability undertle VIl if he or she is empowered by the
employer to take tangible employment an8 against the victim.”_Spencer v.

Schmidt Elec. Co., --- F. App’x ---No. 13-20282, 2014 WL 3824339, at *4 (5th

Cir. Aug. 5, 0214) (quatig Vance v. Ball State Univ., --- U.S. ----, 133 S. Ct.

2434, 2439 (2013)).

11



However a constructivedischargé can constitute a tangible
employment action if “a supervisor’s affal act precipitate the constructive

discharge.”_Penn. State Police v. Ssgé42 U.S. 129, 140-41 (2004); see also

Aryain v. Wal-Mart Stores Tex. L34 F.3d 473, 480 (5th Cir. 2008). In this

situation, a tangible employment action has occurred, and a defendant company

will be strictly liable and unale to assert the Ellerth/Fagher affirmative defense.

Suders, 542 U.S at 141.
In the present case, Defendant asgilat Plaintiff was not terminated
by Defendant, and she cannot claim to hawféered a tangible goloyment action.
In reviewing the evidence in thglit most favorable to Plaintiff, the
following facts are undisputed. Plaintififst intended to quit on Friday, February
1, 2014, when first complained to Stehling. However, prior to the end of that
meeting, Plaintiff decided not to quiNonetheless, Stehling, per human resources
requirements, reported Plaintiff's compliain Gutierrez.Gutierrez stated he
would address the situation with Lerniamos, and Olguithat week. During
that week, Stehling and Plaintiff alspake to Lerma regarding the harassment,
and Lerma said it would not continue.aiplkiff reported no other incidents of

sexual harassment after tlegnversation; however, Plaintiff did complain that

! A constructive discharge occurs whee conditions an employee endured
“become so intolerable that a reasoegirson in the employee’s position would
have felt compelled to regi”. Suders, 542 U.S at 141.

12



Ramos yelled at her, but did not othesaspeak to her, and Olguin no longer
spoke to her except regarding work relateatters. Further, Plaintiff asserts that
Lerma no longer asked her to lunch. R claims that this “harassment”
prompted her to send a resignation letibeGutierrez on February 10, 2013. In
response, Gutierrez offered Plaintiff #seg a new office location, among other
things, and promised to end the sexmlassment. Plaintiff's own testimony
asserts that after this conversatiore slas not subjected to any further sexual
harassmertt.

Because Plaintiff can only point to “minor slights” and absolutely no
sexual harassment after thiate, Plaintiff's resignation a month later does not
meet the standard for amstructive discharge. Bagse there was no longer any
sexual harassment, there can be no arguthahher resigrieon was caused or
attributable to an act by a supervisodar this statute. Therefore, because
Plaintiff did not suffer a tangible employment action, her complaint must be

analyzed as a hostile-work-environmelaim, for which the Ellerth/Faragher

affirmative defense is available to Defendant.

% There is no question that the acts the Plaintiff describes in her Complaint which
the Court must accept at this point agtwere clearly sexual harassment within
the definition of the statute.

13



B. Hostile Work Environment

To demonstrate a hostile workvéronment, an employee must show
that (1) he or she belongs to a pratelogroup; (2) he or she was subject to
unwelcome sexual harassment; (3) ¢benplained-of harassment was based upon
his or her sex; (4) the harassmeneeaféd a term, condition, or privilege of
employment; and (5) the employer knew orafid have known of the harassment

and failed to take prompemedial action._Farpel@rosby v. Horizon Health

Care, 97 F.3d 803, 806 (5th Cir. 1996).
A court must undertake an evalaatiof the particular circumstances

of each case to determine whether a hostiaronment exists. See Harris v.

Forklift Systems, Inc., 510 U.S. 17 at 23 hese [circumstares] may include the

frequency of the discriminatory conduct; its severity; whether it is physically
threatening or humiliating, or a mesffensive utterance; and whether it
unreasonably interferes with an employee’skymerformance.”_Id. Similarly, a
court may take into accoupsychological harm as one thie relevant factors. Id.
There is little dispute that, takirige facts in the light most favorable
to Plaintiff, she can establish the fitstee elements of a cause of action for a

hostile work environment. As the Courepiously noted, the Plaintiff was clearly

® The Fifth Circuit defines this as “sexuarhssment . . . So pervasive or severe as
to alter her conditions of employnteand create an abusive working
environment.”_Farpella-Crosby, 97 F.3d at 806.

14




subjected to conduct that was, withaudoubt, unwelcome seal harassment.
Therefore, the Court will focus its atitgon on the fourth and fifth factors.

1. Harassment Affecting a Terr@ondition, or Privilege of
Employment

For harassment to affect a teomcondition of employment, the Fifth
Circuit maintains that to be actionable undiéle VII, “sexualharassment must be
sufficiently pervasive or severe to altbe conditions of employment and create an
abusive working environment.” Id. Toe®t this standard, a plaintiff must show
more than the “mere utteremof an . . . epithet whidngenders offensive feelings

in an employee.”_1d. (quoting Harris v. fkéft Sys., Inc., 510 U.S. 17, 22 (1993).

The harassment “must be both objectivald aubjectively abusive. Williams v.

Dept. of Navy, 149 Fed. App’x 264, 268 (Sitir. 2005). “Sexually discriminatory

verbal intimidation, ridicule, and insults snhe sufficiently severe or pervasive as
to alter the conditions of the victim&smployment and create an abusive working

environment that violatesifle VII. Farpella-Crosby97 F.3d at 806. “[T]he work

environment must be one thatemsonable person would find hostile or

abusive . . ..” Pulliam v. Comcog Baton Rouge, Inc., No. 08—-236—-BAJ-SCR,

2010 WL 4939993, at *3 (M.D. La. Oct. 28010). “Simple teasing, offhand
comments, and isolated incidents, @sléhey are extremely serious, are not
sufficient to affect the terms, conditioasprivileges of employment.”_Id. (citing

Alaniz v. Zamora-Quezada, 591 F.3d 7611 (5th Cir. 2009)). To do this, the

15



Court evaluates “the totality of the ainmstances, including such factors as the
frequency of the conduct, the sevenfythe conduct, whether the conduct is
physically threatening or humiliatingnd whether the conduct unreasonably
interferes with an employee’s work paritance.” Williams, 149 Fed. App’x at
268. The Fifth Circuit has held thah# harassment musé so severe and
pervasive that it destroys a protecteassinember’s opportunity to succeed in the
work place.” Williams, 149 Fed. App’x at 268. “Properly apglighe standards
for judging hostility under itle VII] will filter out complaints attacking the
ordinary tribulations of the workplacsich as the sporadic use of abusive
language, gender relatgokes, and occasional teagi” Faragher, 524 U.S. at 788.
In Royal, the Fifth Circuit found that a hostile work environment
existed when two other employees srdfend hovered over Plaintiff (a woman)
“Iin a small, confined space.” Royal, 7B&d at 401-02. The Court found that the
conduct was sufficiently pervasive becaltiReyal worked in a small office area
and was subject to eanmintenance man’s objectidsia conduct approximately
twelve times over four days. The orhyng interrupting this conduct seems to
have been Royal's termination.” Id.422. The court continued finding that
“[tlhese menacing acts, wiin were done over Royal ake was sitting and some
of which were done by a mavho had previously been in prison, can certainly be

seen as ‘physically threatening,” ‘hurating,” and frequent, three factors that

16



indicate sexual harassment . . . .” Tthe court acknowledged that the short time
frame at issue lent itself to finding the conduct pervabile. at 403.

In contrastwhenafemale employee complained “a few scattered
comments . . . that may beenpreted as being of a seknature,” the Fifth Circuit
found that the remarks “simply [did] napproach the level of ‘extreme conduct

Silva v.

that would prevent [the plaintiff] froraucceeding in the workplace.

City of Hidalgo, Texas, --- F. Apg’----, No. 13-410642014 WL 3511685, at*4

(5th Cir. Jul. 17, 2014).

* In contrast, the Fifth Circuit found thtitere was no hostile work environment in
Shepherd v. Comptroller of Pub. Accosiaf the State of Texas, 168 F.3d 871 (5th
Cir. 1999). In_Shepherd, the defendangaged in unwanted touching of the
plaintiff's arm, commented that her elbswvere the same color as her nipples,
commented that the plaintiff had big thgywhile miming peering under her dress,
attempted to look down her shiand a coworker told hehe could sit on his lap.
Id. at 872—73. The court noted that doenments were spreadit over more than
a year, and therefokgere less pervasive.
Similarly, in Hockmanv. Westward Commc’ns, LLC, 407 F.3d 317

(5th Cir. 2004), the Court found that thlkeged harassment did not create a hostile
work environment when the defendantdea comment to the plaintiff about
another employee’s body, slapped plaintifishind with a newspaper, grabbed or
brushed plaintiff's breastna behind, held her cheeks once in an attempt to kiss
her, asked her to come in early to wetkthey could be alone together, and once
stood in the bathroom doorway while she wessde. 1d. at 328.The conduct here
was spread out over a period of a year and a half.

However, as Royal points out, $itrerd applied the wrong standard, namely
that conduct that was pervasive but natese was not actionadl Royal, 736 F.3d
at 403. And Hockman, relied heaviym Shepherd for its rationale. Id.

17




2. Notice and Remedial Action

“A defendant may avoid Title M/liability when harassment occurred,
but the defendant took ‘prompt remedagkion’ to protect the claimant.”

Williams-Boldware v. Denton Cnty., Texa741 F.3d 635, 640 (5th Cir. 2014).

The determination of whether an employ@k ‘prompt remedial action’ is case
specific, but includes considering “thming and severity of the employer’s

response, as well as the effectiveneshefresponse.” Wyly. W.F.K.R., Inc., ---

F. Supp. 2d ----, 2014 WL 652279, at *2 (W Tex. Feb. 19, 2014). Further, a
plaintiff carries the burden of demonging that the defendant employer did not

Id.

take effective action
The notice to a defendant may ler actual or constructive. Sharp

v. City of Houston, 164 F.3d 92830 (5th Cir. 1999). To demonstrate

constructive notice, a plaintiff mushew that the harassment was “so open and

pervasive that knowledge che imputed to the employer.” Taylor v. Richardson

Auto. I, L.P., Civ. A. 3:05CV2397-D, ¥ WL 1964665, at *7N.D. Tex. July 6,

2007). However, the Fifth Circuit wiflot impute a “supervisor’'s knowledge of
his own alleged conduct {a] defendant company for the purposes of the notice

requirement of a sexual harassment clamder Title VII. Wilson v. Sysco Food

Servs. Of Dallas, Inc., 940 F. Sud®03, 1011 (N.D. Tex. 1996) (citing Sims v.

Brown & Root, 78 F.3d 581 (5th Cir. 1996)).

18



However becausea plaintiff hasthe burden of proof in a hostile work
environment claim, a defendant “can meet its summary judgment obligation by
pointing the court to the absence of @nde to support [a plaintiff's] claim.”
Taylor, 2007 WL 1964665, at *3. To suwveg summary judgment a plaintiff must
go beyond its “pleadings and designatecsfic facts showing there is a genuine
issue for trial.” _Id.

In Wyly, the court found that éendant took prompt remedial action
when, after learning of an incidentlwirassment, the defendant terminated the
offending employee. _(Id. at *3.) The cobopined: “In fact, [the defendant] likely
could have avoided liability even withe@sser sanction, though it would still have

needed to be effective in preventing fgtlnarassment.” lgsee also Williams-

Boldware, 741 F.3d at 640 (finding that termination is not the only method of
satisfying the ‘prompt remedial action’ reqgrnent). The court found that because
the defendant took prompt remedial action, the plaintiff could not succeed on her
claim of a hostile work enkonment, and there was fwther need to address
whether the alleged conduct was sewarpervasive. Wyly, 2014 WL 652279,
at*3.

In the present case, as in Wthe fifth element required to

demonstrate a hostile work environment—whether the employer knew or should

19



have known of the harassment and fattethke prompt remedial action—is
dispositive.

First, the Court finds that Plaintiff has not produced, cited, or argued
any evidence demonstrating a genuineassiumaterial fact as to whether
Defendant had constructive notice. Therefdhe Court finds, as in Taylor, that
Defendant did not have constructive retof the harassment Plaintiff allegedly
suffered.

Second, Plaintiff admits that she did not inform anyone of the
harassment she suffers]dm Lerma, Olguin, and Ramos until she met with
Stehling around February 1, 2014. Previously, when Stehling had withessed one of
the harassment incidents to which Pldimtias subjected, Plaintiff declined to
make a formal complaint.

However, on February 1, 20JRlaintiff did complain, and the
complaint reached Gutierrez. In resporiSatierrez directed Plaintiff and Stehling
to speak to Lerma regarding the harassmend he stated that he would also
address the issue with Ramos, Olgaind Lerma. (GramBep. 98:20-99:2.)
Plaintiff did this, and Lerma respondgtht it would stop. (Id. 99:17-23.)

Plaintiff stated that Gutierrez never caim person, but that she did not know
whether he had held a comsation with Ramos, Olguin, or Lerma via telephone.

(Id. 104:13-21.) According to Plaintiffnere were no morgexual harassment

20



incidents after this. However, Rhiff nonetheless talered a resignation
approximately a week lateiGutierrez, in responseffered Plaintiff a higher
salary and other benefisnd promised she would not be subject to any further
harassment. Plaintiff states that beéw this time and early March, when she
actually resigned, there were no het incidents of sexual harassment.

Based on these events, takenm Plaintiff's own deposition, it
appears that as soon as Defendant leboh¢he sexual harassment directed at
Plaintiff, it immediately took effectivaction. Although Defendant did not resort

to firing the offenders, Title VII does noequire “draconian penalties,” Williams-

Boldware, 741 F.3d at 640, particularlytms case where Defendant’s actions
were effective; Plaintiff did not expemce any sexual harassment after early
February. Thus, Plaintiff has failed to shawgenuine issue of material fact as to
whether Defendant knew of the harassnaent failed to take prompt remedial
action. Therefore, the CoBRANT S Defendant’s Motion for Summary
Judgment regarding Plaintiff's claim for sexual harassment and discrimination.

Il. Wrongful Termination and Retaliation

A. Wrongful Termination

To establish wrongful termination, a plaintiff must show that he or she
“(1) is a member of a protected grop) was qualified for the position at issue;

(3) was discharged or suffered sondeerse employment action by the employer;
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and (4) was replaced by someone outsid@oprotected group or was treated less
favorably than other similarly situatesnployees outside the protected group.”

Willis v. Cleco Corp., 749 F.3d 314, 320 (5th Cir. 2014).

As in Willis, Plaintiff here hasot put forth any evidence that she
“was treated less favorably than other similarly situated employees outside the
protective class.” See Willis, 749 F.3d320. Plaintiff failed to “identify a
similarly situated comparator—anottemnployee who was treated differently
under nearly identical circumstances.”. | herefore, because Plaintiff cannot
establish a prima facie case f@rongful termination, the Cou@RANTS
Defendant’s Motion for Summadudgment on this claim.

B. Retaliation

“Pursuant to Title VII, an empyer may not discriminate against an
employee because the employee has ‘opgasy practice made an unlawful
employment practice . . . or because hresfe] has made a charge, testified,
assisted, or participated in any manneannnvestigation, proceeding, or hearing’

under Title VII.” LeMaire v. La. Depbf Trans. and Devepment, 480 F.3d 383,

388 (5th Cir. 2007). A court applies the McDonnell Douglas burden-shifting

analysis to retaliation claims. _Id. “[F{t, the employee musiemonstrate a prima

facie case of retaliatioh.Royal v. CCC&R TredArboles, L.L.C., 736 F.3d 396,

400 (5th Cir. 2013). Next, “the burden ghifo the employer, who must state a
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legitimate non-retaliatory reason for the eayphent action._Id. Finally, “if that
burden is satisfied, the burden then ultietafalls to the employee to establish
that the employer’s stated reason is actualbyetext for unlawful retaliation.” _Id.

In order to establish a prima faaase of retaliationnder Title VII, a
plaintiff must show that “(1) she engaged in activity protected by the statute, (2) an
adverse employment action occurred] &8) a causal link exists between the

protected activity and the adverse employnaaion.” Haire v. Bd. of Sup’rs of

Louisiana State Univ. Agriculturahd Mechanical College, 719 F.3d 356, 367

(5ht Cir. 2013).
“An adverse employment actionase that ‘a reasonable employee
would have found . . . [to be] materialiglverse, which in this context means it

well might have dissuaded a reasoealibrker from making or supporting a

charge of discrimination.” _Hernaed v. Yellow Transp., Inc., 670 F.3d 644, 675

(5th Cir. 2012) (quoting Aryain, 534 F.3d at 484)); see Spencer v. Schmidt Elec.

Co., --- F. App’x ----, at*5 (5th Cir. Augb, 2014) (finding that cursing at the
plaintiff was the sort of “minor annoyances [or] simple lack of good manners’ not

actionable for a Title Vltetaliation claim” (quotind@urlington N. & Santa Fe

R.R. Co. v. White, 548 U.S. 53, 68 (2006 “The materlity requirement

separates significant from trivial harmgDavis v. Fort Bend Cnty., ---F.3d----,

2014 WL 4209371, at *8 (5th Cir. Aug6, 2014) (internal quotation marks
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omitted). “[P]etty slights, minor annoyaes, and simple lack of good manners’
are not actionable retaliatory conductd. (quoting White, 548 U.S. at 68). The
White court elucidated thatithwas a fact specific inquiry:

A supervisor’s refusal to invite an employee to lunch is normally

trivial, a nonactionable petty slight. But to retaliate by excluding an

employee from a weekly training lunch that contributes significantly

to the employee’s professioredvancement might well deter a
reasonable employee from complag about discrimination.

White, 548 U.S. at 69 (internal citatioomitted). The Fifth Circuit notes that
merely listing the adverse actions she seffiedloes not allow a plaintiff to meet his
or her burden on summanydgment._Davis, 2014 WL 42088, at *8. A plaintiff
must go beyond that and provide evideat#e circumstances “that make those
actions ‘materially adverse.”” _ld.

The Court has already found tiRdaintiff was not terminated, either
actually or constructively, thereforeeshannot point to that as an adverse
employment action. Plaintiff’'s own t@®ony states that after her complaint
regarding sexual harassmgthe harassment stopped. The only remaining
incidents she avers occurred are (1) wRamos yelled at her on one occasion; (2)
when Lerma slammed her door on two tethoccasions; (3) that she continued to
have to report to Lerma; (4) that a setyucamera was installed in her office and
the offices of two other individuals; and) ¢hat Lerma no longer asked Plaintiff to

join her for lunch.
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After the September 10, 2014 hearitigg Court finds that the current
state of the evidence precludes summadgment. However, because
Defendant’s argument at the hearing aades that further discovery may be
necessary on the limited issue of retaliation, the Court heesipens discovery
for thirty daysfrom the date of thisOrder. Discovery shall be limited to any
allegedly retaliatory treatment Plaintifffeered between February 1, 2013, and her
resignation on March 8, 2013 herefore, the CouRENIESWITHOUT
PREJUDICE Defendant’s Motion for Summagdudgment on this claim.

II. Negligent Hiring, Supervision, Training and Retention

Plaintiff's final claims are for rgdigent hiring, supervision, training,
and retention. (Compl. 11 27, 28.)

The imposition of liability on an employer for negligent hiring
requires the plaintiff to preseavidence that his injuries ‘were
brought about by reason of the employment of the incompetent
servant and be, in some manner;jelated. Stated another way, the
negligence in hiring the employee must be the proximate cause of
injuries to the plaintiff.’

Polly v. Houston Lighting & Power Cp803 F. Supp. 1, 8 (S.D. Tex. 1992)

(quoting Dieter v. Baker Service Took Division of Baker Int’l, Inc., 739

S.W.2d 405 (Tex. App. 1987)).
To state a claim for negligentrimg, retention, and supervision, a
plaintiff must show there was “a legal dutyhire, supervise, or retain competent

employees,” that the defendant breached dhuty, and that the breach of the duty
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was the proximate cause of the plainsifihjuries. _Mumphrey v. Texas College,

No. 2:05-CV-413, 2006 WL 3498432 aA(E.D. Tex. Dec. 5, 2006).
However, under Texas law, a claian negligent hiring may only lie
when an underlying common law tdérés occurred. Mumphrey, 2006 WL

3498432, at * 7; see alddorales v. Corinthian dkeges, Inc., at No. SA11-

CV00947-DAE, 2013 WL 3994643, *5 (W.D. Tekxug. 2, 2013). The Texas
Court of Appeals maintains:

Sexual harassment hasyreebeen a common law tort; as a cause of
action it is a statutory creation. A negligent supervision claim cannot
be based solely upon an underlyingiel of sexual harassment per se,
because the effect would beitopose liability on employers for

failing to prevent a harm that m®t a cognizable injury under the
common law. Moreover, if we alleed a sexual harassment finding to
supply the basis for recovery on a negligent hiring claim, the statutory
procedures and limitations apgble to such claims would be
rendered superfluous. Aardingly, negligent hiring will be a viable
cause of action in a sexual harassitcase only if the harassment
encompasses misconduct thaindapendently actionable under the
common law, such as battery otantional infliction of emotional
distress.

Gonzales v. Willis, 995 S.W.2d 729, 74C(T App. 1999). Therefore, because

Plaintiff's complaint predicates her claiior negligent hiring on the instances of
sexual harassment she alleges she sulff@ne not an independently actionable
common law tort, her negligent hiring afais precluded as a matter of law.

Therefore, the Cou6RANT S Defendant’s Motion for Summary Judgment on

this claim.
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CONCLUSION

For the reasons stated above, the CGRANTSIN PART AND
DENIESIN PART Defendant’s Motion for Summary Judgment (Dkt. #14).
IT ISSOORDERED.

DATED: September 11, 2014, S&ntonio, Texas.

7
David AMéh Ezra
Senior United States Distict Judge
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