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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

MANUEL MENDOZA, MATHEW
MENDOZA, JOHN SWEENEY,
FRANK ORTEGA, DEZRA
GUTHRIE, KALEB MCKIBBEN,
and others similarly situated,

CV NO. 5:13-CV-378-DAE

V.
MICROSOFT, INC,,

Defendant

)
)
)
)
)
)
Plaintiffs, )
)
)
)
)
)
)
)

ORDER (1) DENYING PLAINTIFFS’ MOTIONS TO STRIKE DEFENDANT'’S
NOTICES OF SUPPLEMENTAL AUTHORIY (2) DENYING DEFENDANT S
MOTION TO DISMISSAS MOQOT; (3) GRANTING DEFENDANT S MOTION
TO TRANSFERVENUE TO THE WESTERN DISTRICT OF WASHINGTON

Before the Courare three pending motiors:Motion to Dismiss, or
in the alternative, Motion to Transfer Venue to the Western District of Washington
filed by Defendant Microsoft CorporatigfiDefendarit or “Microsoft”) (Dkt. # 3
andtwo Motions to Strike Defendant’s Notices of Supplemental Authority filed by
Plaintiffs Manuel Mendoza, Mathew Mendoza, John Sweeney, Frank Ortega,
Dezra Guthrie, and Kaleb McKibben (“Plaintiffipkt. # 17 Dkt. # 21. The

Court held a hearing on March2014. Omar W. Rosales, Esq. represented
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Plaintiffs; Thomas G. Yoxall, Esq. represented Defenddpbn careful analysis

of the supporting and opposing memoranda, as well as the arguments presented at
the hearing, the @irt DENI ES Plaintiffs’ Motions to Strike Defendant’slotices

of Supplemental Authogt DENIESASMOOT Defendarits Motion to Dismiss;
andGRANT S Defendanis Motion to TransfeMenueto the Western District of
Washington

BACKGROUND

Defendant Microsoft owns and operatesedl-knowngaming portal

called Xbox LIVE, which provides streaming video via internet accessie
gaming services, online video rental services, and online video services.
(“Compl.,” Dkt. # 11/ 2.) Defendant Microsoft is incorporated in Washington state
and has a principal place of business in Redmond, King County, Washiftigton.
117.) Plaintiffs are six individuals that were previous subscribers of Xbox LIVE’s
service. [d. 1155-60.) Theyresidein California, Oregon, Florida, Ohio, and
Texas' (Id. 1 11-16.)

Plaintiffs admit that they entered into contracts with Defendant

Microsoft when they subscribedits Xbox LIVE service (Id. 1 1, 2935, 55-

! Plaintiff Frank Ortega lives in California (Compl. § 14); Plaintiff Dezra Gurthrie
lives in Oregoni@. 115); Plaintiff John Sweeney lives in Floridd.(Y 13);

Plaintiff Kaleb McKibben resides in Ohiad( 116); and Plaintiffs Mdtew and
Manuel Mendoza live in La Porte, Texas, which is locatgtie Southern District
of Texas id. 111-12; “Yoxall Decl.,” Dkt. # 4, Ex. B B
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60, 97498.) Before entering into their respective contracts with Microsy,
were given an opportunity to reviexbox LIVE'’s “Terms of Use.” (See"Coon
Decl.,” Dkt. # 4, Ex. A 16.)° The Terms of Use provide, in pertinent part:

1. Thisisa Contract between You and Microsoft.

18. Choice of Law and L ocation for Resolving Disputes

If this contract is with Microsoft Corporation, then claims for breach
of contract will be subject to the laws of the State of Washington,
without reference to conflict of laws principles. If this contract is with
a Microsoft affiliate, claims for breach of contract will be subject to
the laws of the place of incorporation for such Microsoft affiliate,
without reference to conflict of laws principles. All other claims,
including claims regarding consumer protection laws, unfair
competition laws, and in tort, will be subject to the laws of your state
of residence in the United States, or, if you reside outside the United
States, under the laws of the country to which we direct your Service.
If this contract is with Microsoft Corporation, yaonsent to the
exclusive jurisdiction and venue of state and federal courts in King
County,Washington USA for all disputes relating to this contract or
the Service If this contract is with a Microsoft affiliate, you consent
to the exclusive jurisdiction and venuetloé courts located in the

place of incorporation for such Microsoft affiliate for all disputes
relating to this contract or the Servicéou cannot revoke this

consent.

2 In considering motions to transfer venue, a court can rely on undidpatsd
presented to the court “by affidavit, deposition, stipulation, or other relevant
documents.”_Midwest Precision Servs., Inc. v. PTM Indus. Corp., 574 F. Supp.
657, 659 (N.D. lll. 1983)accordCooper v. Farmers New Century Ins. (593 F.
Supp. 2d 14, 1819 (D.D.C. 2008).




(Dkt. # 4, Ex. A1 17 1, 18§emphasis addedj After being presented witthese
Terms of Use, Plaintiffaccepted them by clicking “ACCEPT” on the scréen.
Sometimebefore May 2012Plaintiffs canceledheir Xbox LIVE
subscriptions (Compl. 1155-60.) According to Plaintiffs, after theganceled
their subscriptions, Microsoft unlawfully retained and disclosed their personal
information. (d. 1.) Theymake three claims regarding theanceled
subscriptions
First,theyallege that Microsoft retagd theirnames, addresses, credit
card information, billing addresses, usernames, passwords, and video programming
historiesfor at least two years aftéreycanceledheir respectiveXbox LIVE
accouns. (Id. 16.) Plaintiffs also claim that Microsoft improperly stored their

consumer information overseas whine supposedly more vulnerable to a

® Although Plaintiffs admit that they entered into contracts with Defendant
Microsoft when they subscribed to Microsoft's Xbox LIVE service, they do not
specify when they entered into such contracts. However, Defendant affaims t
since the inception of Xbox LIVE'’s launch in 2002, the Xbox LIVE Terms of Use
“contain essentially the same foreselection clause specifying the exclusive
jurisdiction and venue of state or federal courts in King County, Washington, for
all lawsuits elating to the Xbox LIVE Terms of Use or the Xbox LIVE service.”
(Mot. at 4.)

* Plaintiffs wouldnot have beeable to use the Xbox LIVE service until they
accepted the Terms of Use by selecting “ACCEPT” on the screen that displays the
Terms of Use. §eeDkt. # 4, Ex. A1 1 1 (“If you do not agree to this contract, in

its entirety, or if you were a party to a prior version of this contract and do not
agree to waive the notice requirement, you must select “DECLINE” and
discontinue your registration and you will have no right to use the SeryiCedh

Decl. 15)
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security breach.Id. §37.)

Second, Plaintiffs allege that Microsoft dgkeir personal
information unlawfully by disclosing and selling it for profit to data nmgi
companiesby usingit for advertising and marketing, by sharibgvith vendors,
and usingt to populate Microsoft search engine, “Bing.”ld. 11 8-9.)

Third, Plaintiffs contend that Microséét privacy policy is “unclear”
and “located piecemeal wrarious sections of its corporate website and hidden in a
third-level webpage not usually seen by consumersl. f{l 29-36.)

Plaintiffs seek relief under the following statutes: (1) the Video
Privacy Protection Act, 18 U.S.C.28'10; (2) Californias Cwstomer Records Act,
Cal. Civ. Code 8798.80; (3) California Unfair Competition Law, Cal. Bus. &
Prof. Code 817200; and (4) Texas Deceptive Trade Practices Act, Tex. Bus. &
Comm. Code 87.46(b)(12). I¢. 1169-96.)

Shortlyafterreceipt of Plaintiffs Complaint, Defendant filed the
instantMotion to Dismiss Pursuant to 28 U.S.C. § 1406(a) and Federal Rule of
Civil Procedure 12(b)(3), (6) or, in the alternative, to Transfeniédo the
Western District of Washington Pursuant ®2.S.C. §1406(a) or 28 U.S.C.
§81404(a) (“Motion”). (“Mot.,” Dkt. # 3.) Plaintiffs filed a Responspposing
any transfeof venue. (“Resp.,” Dkt. # 6.pefendant filed a Reply. (“Reply,”

Dkt. #9.)



On December 16, 2013, Defendant filed a Notice of Supplemental
Authority bringing to the Cours attention a recent case from the United States

Supreme Court, Atlantic Marine Construction Co. v. United States District Court

for the Western District ofexas 134 S. Ct. 568 (2013)vhichhadreversed the

Fifth Circuit's enforcement of foruraelection clauses(“Supp. Br.,”Dkt. # 16.)
In response, Plaintiffs filed a Motion to Strike DefendaBupplemental Brief,
(Dkt. # 17) to which Defendant filed a Response (Dkt. # 18)ortly before the
hearing, Defendant filed another Notice of Supplemental Authioietytifying
recent district court opinions discussing the Supreme Court’s decisidlantic
Marine (Dkt. #20.) Plaintiffs responded with anoth®totion to Strikeasserting
the same arguments as their previous Motion to St(R&t. # 21.)

DISCUSSION

l. PlaintiffS Motionsto StrikeDefendant’s Notices of Supplemental Authority
As a preliminary matter, the Couwrill first addressPlaintiffs

argumend thatDefendant improperly filed its Notices of Supplemental Authority

Defendans supplemental briefing to the Coaddressethe merits of the

Supreme Couts Atlantic Marinedecision and its effect on the enforcement of

forum-selection clauses in cases involving motions to dismiss for improper venue

andmotions to transfer venuén light of theAtlantic Marine holding, Defendansg

Supplementvithdraws its dismissal argumemtder Rule 12(b)(3) and 28 U.S.C.



8§ 1406a) and exclusively asks this Court to transfer the case to the Western
District of Washingtorunder 28 U.S.C. 8404a). (SeeSupp Br. at 6 (“In light of

Atlantic Marin€s holding that Rule 12(b)(&nd § 1406(a) are improper

mechanisms to enforce a forum selection clause, the Court should not dismiss this
lawsuit under Rule 12(b)(3) or 8§ 1406(a). Rather, the Court should grant
Microsoft s alternative motion to transfer it undet404(a).” (citatims omitted)).)
Plaintiffs aver that Defendant should have filed a “Motion for Leave
to Supplement” pursuant to Federal Rule of Civil Procedure 15(d). That rule
governs supplementingeadings and provides:
On motion and reasonable notice, the court may, on just terms, permit
a party to serve a supplemental pleading setting out any transaction,
occurrence, or event that happened after the date of the pleading to be
supplementedThe court may permit supplementation even though
the original pleading idefective in stating a claim or defenskhe
court may order that the opposing party plead to the supplemental
pleading within a specified time.
Fed. R. Civ. P. 15(d). By its very terms, Rule 15(d) applies exclusively to
pleadingsasserting claims or Enses—not motions in generalSee“Pleading,”
Black's Law Dictionary (9thked. 2009) (“A formal document in which a party to a
legal proceeding (esp. a civil lawsuit) sets forth or respondietgations claims,
denials, or defenses. In federal civil procedure, the main pleadings are the

plaintiff’s complaint and thdefendaris answer.”). As such Plaintiffs' reliance

on Rule 15(d) is misplaced.



Other federal districts in Texa® prescribe local rules that prohibit
supplemental briefs or authorities without permission optiesiding judge . See
N.D. Tex. Civ. R. 56.7 (“Except for the motions, responses, replies, briefs, and
appendixes required by these rules, a party may not, without the permission of the
presiding judge, file supplemental pleadings, briefs, authorities, or evithence.
accordBankr. N.D. Tex. R. 705@(g) (same). However, the Western District of
Texas has nepecificsuch prohibitiorfor supplemental briefingThe Western
District Local rules only prohibit surrepliegeeW.D. Tex. Civ. R. 7(f)(1)
(“Replies A party may file a reply in support of a motion. Absent leave of the
court, no further submissions on the motion are allowed.”).

Furthermoreit is likely that the ethical rules prompted Defendant to

file its supplemental briefingDefendant’s first Notice of Supplemental Authority

removes its Motion to Dismiss because ofAleantic Marinedecisior—arguably

a position contrary to Defendant’s earlier position in its original Motibexas
Disciplinary Rule of Professional Conduct 3.03(a)(4) suggests that Defendant had
an obligation to inform the Court of controlling authority contrary to its position.
SeeTex. Disciplinary RProf'l Conduct 3.03(a)(4) (providing that a lawyer shall

not knowingly “fail to disclosed the tribunal authority in the controlling

jurisdiction known to the lawyer to be directly adverse to the position of the client

and not disclosed by opposing counsel”). Striking Defendant’s Notices of



Supplemental Authority would discourage future parties from apprising courts of
changes to applicable and controlling authortissirely a perverse resulgee

Sisk v. Abbott Labs.1:11CV159, 2012 WL 1164559, at *1 (W.D.N.C. Apr. 9,

2012) (“[A] notice of supplemental authority [is] commonly used in tlefal
court system to alert the Court to a decision of another court issued after the close
of the briefing period. . . . To suggest that a party may not file such a notice and

inform the Court of subsequent authority is nonsensical.”); Hornor, Townsend &

Kent, Inc. v. HamiltonCIV.A.1:01 CV 2979 J, 2004 WL 2284503, at *11 (N.D.

Ga. Sept. 30, 2004) (“[F]iling notices of supplemental authorities that come to a
party's attention after briefing is complete is a vesliablished practice . . . [and]
such pradgte is helpful to the Court, which of course always endeavors to apply
current authority in resolving the issues before it.”).

In any event, the Court finds that even if Defendant should have
sought leave of the Court before filing its Noticd Supplemental Authority,
striking Defendans supplemental briefingg unwarranted. Plaintiffs have not
suffered any prejudice due to Defendaiotices of Supplemental Authority

addressing the Atlantic Marirfelding Defendans original Motion placed

Plaintiffs on notice oftlantic Marinés pending status in the Supreme CouBteq

Mot. at 16-11.) Moreover Plaintiffs primarily used their Motion to Strike to

reassert arguments presented in their Response to Defanolagihal Motion.



SeeHunter v. District of Columbia, 824 F. Supp. 2d 125, 135 n.5 (D.D.C. 2011)

(noting that because the plaintiff used his motion to strike the defehdatit® of
supplemental authority to clarify the scope of his opposition, the pldicaifinot
[have] been said to have been prejudiced”).

Accordingly, the CourDENIES Plaintiffs Motionsto Strike.

Il. Defendant’s Motion to Dismiss

Defendant initiallyargued that this case should be dismissed under 28
U.S.C. 81406(a) or, in the alternative, transferred under 28 U.S1@08(a) to the
Western District of Washington because Plaintiffs agreed to a valid forum
selection clause in their Xbox LIVE subscrgot agreements requiring that
disputes be brought exclusively in King County, Washington. (Mot. at 1.) As

noted above, pursuant Aglantic Maring Defendant’'s Supplemental Brief

relinquishes its Motion to Dismiss and only asks this Court to transfeadieeto
the Western District of Washington. (Supp. Br. at 6.) Therefore, the Court
DENIES Defendant’s Motion to Dismis&SMOOT.

[1l. Defendants Motion to Transfer Venue

Pursuant to 8 1404(a), Defendant Microsoft seeks to transfer this case
to the United &tes District Court for the Western District of Washington in
accordance with the forwgelection clause in the agretdXbox LIVE Terms of

Use. The instant Motion to Transfaiffords this Court the opportunity to apply the
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United States Supreme Cdantecent decisiom Atlantic Marine Construction

Co., Inc. v. Lhited StatePistrict Court for Westermistrict of Texas 134 S. Ct.

568(2013) which outlinesthe proper analysis this Court should undertake in
evaluating a § 1404 motion to transfer vemilren a valid forurselection clause
exists between the parties.

But before addressing tiAdlantic Marinedecision, the Court must

first determinenvhetherthe forumselection clause in the Xbox LIVE Terms of Use

Is acontractudl valid forumselection tause. SeeAtl. Marine Constr. Ca.134 S.

Ct. at 581 rb (noting that a motion to transfer venue pursuant to a feelection
clause presupposes a contractually valid foaahection clause)

A. Existence of Contractually Valid ForuB8election Clause

Whether a forunselection clausapplies to the present case involves
two separate inquiries: (1) whether tbheum-selection clause is enforcealdamd
(2) whether the present case falls within the scope of the fselection clause.

Brown v. Federate@apital Corp,.--- F. Supp. 2d---, 2014 WL 97292, at *2 (S.D.

Tex. Jan. 6, 2014) (citingtingerv. Chase Bank, USA, NA65 F. App’x224,

226-27 (5th Cir. 2008) (evaluating whether to apply a contract provision
mandating arbitration by assessing (1) whether there is a valid agreement to
arbitrate between the parties; and (2) whether the dispute in question falls within

the scop of that arbitration agreemenBraspetro Oil ServgCo. v. Modec (USA),
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Inc., 240 F. App’'x612,616 (5th Cir. 2007) énforcinga forumselection clause
requires first assessing the clause’s contractually validity and its scope)).

1. Enforceability of ForunSelection Clause

TheFifth Circuit holdsthat federal law applies to determine the
enforceability of forurmselection clauses in both diversity and federal question

cases.Braspetro Oil Ser. Co, 240 F. App’x at 615 (citing Haynsworth v. The

Corp, 121 F.3d 956, 962 (5th Cit997); see alsdsinter ex rel. Ballard v.

Belcher, Prendergast & Laporte, 536 F.3d 439, 441 (5tl2Q08)(enforcement of

forum-selection clause depends on federal ladgcording to federal law, “such

clauses ‘are prima facie valid and should be enforced unless enforcement is shown

by the resisting party to be unreasonable under the circumstances.” Braspetro Oil

Sens. Co, 240 F. App’x at 61FquotingM/S Bremen v. Zapata Gfhore Co.

(“The Bremen”) 407 U.S. 1, 10 (1972)accordGinter, 536 F.3d at 441.
In Haynsworth the Fifth Circuit provided a list of fodactors to
determine whetherf@rum-selection clause may be considered unreasanable

(1) the incorporation of the forum selection clause into the agreement
was the product of fraud or overreaching; (2) the party seeking to
escape enforcement “will for all practical purposes be deprived of his
day in court” because of the grave inconvenience or unfairness of the
selected forum; (3) the fundamental unfairness of the chosen law will
deprive the plaintiff of a remedy; or (4) enforcement of the forum
selection clause would contravene a strong public policy of the forum
state.

121 F.3d at 963. The party resisting the forgatection clause’s enforcement on
12



these grounds bears a “heavy burden of prolf. (quotingThe Bremen407 U.S.
at17).

a. Incorporation of the ForusBelection Claus#/as Not
the Product of Fraud or Overreaching

“[Ulnreasonable fraud or overreaching does not mearathatime a
dispute arising out of a transaction is based upon an allegation of fraudhg¢. . .

clause is unenforceableld. (quotingScherk v. Albeto-Culver Co, 417 U.S.

506, 519 n.14 (1974)). “Rather, it means that an arbitration or feal@ction
clause in a contract is not enforceable if the inclusion of that clause in the contract
was the product of fraud or coercidrid. “Allegations of such [fraudulent]
conduct as to the contract as a whele portions of it other than the [forum
selection] clause-are insufficient; the claims of fraud or overreaching must be
aimed straight at the [foruiselection] clause in order to suede’ Id.

Plaintiffs do not argue th#he forumselection clause was the product
of fraud or overreachinglnsteadihey contendhat the forurrselection clause
should not be enfoed because it was not reasonably communicated to them prior
to commencig their subscription with Microsoft's Xbox LIVEervice. (Resp. at
10.) The asserthat the clause “is buried in a-page contract, in-point font, and
Is not highlighted nor distinguished from any other portions of the contract. These
venue provisios are not easy to read, are not highlighted, nor are they displayed

prominently.” (d.)
13



Plaintiffs first rely on_Carnival Cruise Lines, Inc. v. Shu4®9 U.S.

585 (1991).However, he Court has searched in vain for any passage from

Carnival Cruise Linesequiring that a forurselection clause be reasonably

communicated. In fact, tfeupremeCourtdid not address such a question

Secondwe do not addredbe question whether respondents had
sufficient notice of the forum clause before entering the contract for
passageRespondents essentially have conceded that they had notice
of the forumselection provisionBrief for Respondents 26 (“The
respondentdo not contest the incorpdi@n of the provisions nor

[sic] that the forum selection clause was reasonably communicated to
the respondents, as much as three pages of fine print can be
communicated”).

499 U.S. at 590.

Additionally, Plaintiffs rely onO’Brien v. Okemo Mountain, Inc., 17

F. Supp. 2d 98 (D. Conn. 1998), wherein a district court held that a-&elaction
clause was not enforceable because it was printed on the back -diftatisket in
small letters and was not reasonably communicated to the plairfidfat 10-

11.) But Plaintiffs’ relianceQ’Brien is similarly misplaced because the Fifth
Circuit—unlike the Second Circi+—-does not require that a foruselection clause
be reasonably communicated; rather, the Fifth Circuit holt$dhum-selection
clauses are “presumed enforceable” and should be upheld unless the party
opposing its enforcement can show tiia clause was unreasonableler

Haynsworths four factors. CompareO’Brien, 17 F. Supp. 2d at 103 (“[T]he

validity of a forum selection clause amadhesion contract depends on whether the
14



existence of the clause was reasonably communicated to the plaintiff.” (citing

Effron v. Sun Line Cruises, 67 F.3d 7, 9 (2d Cir. 199With Ginter, 536 F.3d at

441 (“[T] he forumselection clause should be upheld unless the party opposing its
enforcement can show that the clause is unreasonable. The clause might be
unreasonable when, among other things, its inclusion is the product of
‘overreaching or when its enforcement wouldontravene a strong public policy

of the forum state.” (quotingdaynsworth 121 F.3dat963)); Braspetro Oil Sers.

Co., 240 F. App’x at 615 (holding th&rum-selection clauses “should be
enforced” unless enforcement would be unreasonable under the circumstances
outlined inHaynswort.
But even assuming Plaintiffs’ reasonably communicated theory,

O’Brien is easily distinguishable because that case ireddwsktift ticket with a
forum-selection clausprintedon the back of the ticket. @’Brien, the district
court emphasized that the fortgalection clause was not reasonably
communicated because

[tihe clause, placed near the bottom of the backside of the ticket, is

written in very small typeface with only a single word capitalized.

The front of the ticket contains no instruction to read its back. These

features, coupled with the affixing of the ticket on a wicket on the

skier’s jacket, easily distinguish it from clauses contained in passenger

cruise ticketsand approved by courts in this Circuit as providing

adequate notice.

17 F. Supp. 2d at 103ere, in contrast, the opening lines to Xbox LIVE's Terms

15



of Use read, in bold:T'hisIsa Contract between Y ou and Microsoft.” (Dkt.
#4, Ex. A1 11.) Unlike a skilift ticket, whichby itselfdoes not suggest a
binding contract with a forumelection clause embedded within, the Xbox LIVE
Terms of Use explicitly and expressly tell subscribers, like Plaintiffs, that
subscribing tahe Serviceesults ina binding contract witkeertainterms of e as
specified by Microsoft.Also unlike a skilift ticket, subscribers, like Plaintiffsare
required to review the Terms of Uggor to subscribing to the Service. In fact, the
Xbox LIVE registrationdoesnot allowconsumers taccess the Service @sk
they affirmativelyassent to the Terms of Us&egeCoon Decl. 16 (“Before
subscribers are able tocass or use the Xbox LIVE service, they must enter into a
contract with Microsoft under which they agree to be bound by the Xbox LIVE
TOUs.”); seealsoDkt. # 4, Ex. A1 11 (“If you do not agree to this contract, in its
entirety. .. you must select “DECLINE” and discontinue your registration, and
you will have no right to use the Servige)”

Moreover, although Plaintiff takes issue with the clause’s lack of
bolding and highlighting and characterizes the text as font size 4, a-falention

clause “need not be so conspicuous.” Doe v. Cultural CarePfR€V-6126,

2010 WL 3075711, at *4N.D. Ill. Aug. 3, 2010) Indeed, while a clause “buried
in illegible fine print” may be unenforceable, one that can be comfortably read will

be considered valid, even if the font size is quite sn@leNw. Nat. Ins. v.

16



Donovan 916 F.2d372,377 (7th Cr. 1990)(noting, despite “heavily corrected
middle-aged eyesight,” that Judge Posner could still make out the forum selection
clause, even though the print was small and provided to the court in pale,
underexposed photocopies)he photocopy of Xbox LIVES Terms of Use that
Plantiffs tendered to the Court does not contain text that is a size 4(feeeDkt.
# 6, Ex. 3.) Quite the contranthe font size of the Xbox LIVE Terms of Use is
only slightly smaller than that used by Plaintiffs in their bnigfi Although the
Court agrees thatlicrosoft could have more prominently displayed the forum
selection clause to the subscriber, the teghigrely legibleand can be
comfortably read

BecausdPlaintiffs have not demonstrated that tbeim-selection
clause itself was the produxt fraud or overreaching, the Court concludes that
first Haynsworthfactor weighs in favoof enforcing the forunselection clause.

b. Enforcement of the Fom+Selection Clause Would Not
Deprive Paintiffs of Their Day inCourt

Given thatanyinconvenience of the forum was foreseeable at the time
of contractingThe Bremen 407 U.S. at 1#p invalidate a forunselection clause
predicated on the “grave inconvenience” or “fundamental unfairness” of a
preselected forum, Plaintiffs must demonstrate they will “for all practical purposes
be deprived of [their] day in court.Haynsworth 121 F.3d at 963.

Plaintiffs do not argue that litigating this claim in Washington ksl
17



an inconvenient forum, mudass deprive them aheirday in court. Rather,
Plaintiffs discuss how it is “very convenient” for them to litigate this claim the
Western District of Texaand how Plaintiffs’ counsel “can easily make court
hearings in the Western District of TeXagResp. at 23.Plainiffs also devote
extensive briefing to the “GoliatHike bargaining power of Microsqftecounting
Defendant’s'virtually limitless resources” and “thousands of attorneys at its
disposdal—factors that are irrelevant for purposes of the enforcement ofisfo
selection clausander Haynsworth(ld. at 20, 23.)In the absence of any evidence
that litigating this claim would be substantially burdens¢aseopposed to “very
convenient”)for Plaintiffs, the Court finds that this factor weighs in favor of

enfarcing the forumselection clauseSeePugh v. ArrowElecs., Inc., 304 FSupp.

2d 890, 896 (N.DTex.2003) (ganting transfer based on foreselection clause
whenthe plaintiff failed to present convincing evidence that costs were so grave or
unfair to deprive him of his day in court).

C. Chosen Law idNot Fundamentally Unfair

In addition to the forurselection clausehé Xbox LIVE Terms of
Use contairiwo choiceof-law clauses. The first clause specifies that claims for
breach of contract “will be subject to the laws of the State of Washington, without
reference to conflict of law principles(Dkt. # 4, Ex. A1 1 18.) The second

clauseprovidesthatother than claim$or breach of contract, “[a]ll other claims,

18



including claims regarding consumer protection laws, unfair competition laws, and
in tort, will be subject to the laws of [the plaintiff's] state of residence in the United
States.” [d.) Accordingly,the laws of Washingtorgovern any contractual

disputes Plaintiffs assert, and the law of each Plaintiff's home state governs each
Plaintiff’'s non-contractuaktlaims alleged in the ComplainTransferring venue
pursuant to the foruraelection clause will not aff¢the choiceof-law provision
already specified in the Xbox LIVE Terms of Usehereforethe third
Haynsworthfactoris irrelevant to the determination whether the forurselection
clause is unreasonable.

However, the Court takes a moment to address Plaintiffs’ concern that
the forumselection clause is “ambiguous and confusing” and “creates
dichotomies.” (Resp. at 11.) In their Response, Plaintiffsite a portion of the
contract and then posit a series of rhetorical questions, presumably to argue that the
forum-selection clause is unreasonable:

Defendant’s contract reads:

If this contract is with Microsoft Corporation, then claims

for breach of this contract will be subject to the laifvs

the State of Washington, without reference to the conflict

of laws principles. All other claims, including claims

regarding consumer protection laws, unfair competition

laws, and in tort, will be subject to the laws of your state

of residence in the Uted States.

So, if a consumer has a claim under Hawaii law, will a Washington
State Court litigate that claim, using Hawaii law? Or, if a consumer

19



has a claim under the California Unfair Competition Law, will the
Washington State Court litigate that claim, using California law?

(1d.)

Plaintiffs misunderstand the difference between the fesalaction
clause specifying a particular venue for a lawsuit and a cloditzav clause
specifying which jurisdiction’s laws apply to a given clai@ompareForum-
Selection Clause,” Black’s Law Dictionary (9th ed. 2009 ¢ontractual
provision in which the parties establish filace(such as the country, state, or type
of court) for specified litigation between thénfemphasis addegwith “Choice-
of-Law Clause,” Black’s Law Dictionary (9th ed. 2009)A(‘tontractual provision
by which the parties designate the jurisdiction wHagewill govern any disputes
that may arise between the partigemphasis added) And, in response to
Plaintiffs’ questions, a federal court sitting in Washingtona@djadicateclaims

using Hawaii or California lavand often do just thatSeeAtl. Marine Constr. Cq.

134 S. Ct. at 584 (f]ederaljudges routinely apply the law of a State other than
the State in which they sit.”).

d. Public Policy

Plaintiffs do not point to any Texas public policy advocating retaining
the instant action. Rather, Plaintiffs assert that “[p]rivacy and illegal data
coallection are an important interest [sic] in a populated area such as the Western

District of Texas.” (Resp. at 24.)While respecting privacy and guarding against
20



lllegal data collection are indeed interests of this Court, it is by no means unique to
the Western District of Texas.

Moreover, Plaintiffs purport to bring a nationwide class action, with
class members located not just in Texas, but across the United States. Indeed, only
two of the six named Plaintiffs reside in Texas; and of those twibheneeside in
the Western District of TexasSéeCompl. 11 1116; see alsdroxall Decl. 13.°)

Thus, he Western District of Texas does not hagtranglocal interest in this
dispute.

Having assessed the fowasonablenedactors as outlined in
Haynsworth 121 F.3d at 963, the Court finds that the foisgiection ¢ausein the
Xbox LIVE Terms of Uses valid and enforceable.

2. Scope of the ForusBelection Clause

To determine whether the foruselection clause applies to the type of
claims asserted in the lawsuit, courts “look to the language of the parties’ contract
to determine which causes of action are governed by the forum selection

clause. . ..” Marinechare Shipping, Ltdv. Sebastian143 F.3d 216, 222 (5th

Cir. 1998). “If the substance of the plaintiff claims, stripped of their labels, does

> According to the Ywall Declaration, Plaintiffs M@new and Manuel Mendoza
reside in La Porte, Texadarris County which is located within the Southern
District of Texas.See“AddressesHouston Division,” United States District &
Bankruptcy Courts, Southern District of Texas, available at
http://www.txs.uscourts.gov/addresses/hou(pafluding Harris county in the
Houston Division of the Southern District of Texas).
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not fall within the scope of the forum selection clause, the clause cannot apply.”

Id.

The forumselection clase in the Xbox LIVE Terms of Use provides:

If this contract is with Microsoft Corporation, you consent to the
exclusive jurisdiction and venue of state and federal courts in King
County, Washington, USA for all disputes relating to this contract or
the Sevice.

(Dkt. #4, Ex. A-1 118 (emphasis added)As such, if the dispute is related to the
contract, or related to the Servitiee dispute is within the scope of the forum
selection clause, and then that clause controls the steamsder inquiry

Plaintiffs argue that the forwselection clause in the Xbox LIVE
Terms of Use does not cover the instant action because Plaintiffs allege violations
of federal law and the clause fails to addmemscontractual disputeanddisputes
regarding federal law. (Resp. at 16.)

Plaintiffs’ argument that their causes of actesaexemptfrom the
forum-selection clause’s reach because their claims areoanactual in nature is
likely the product of theilimited reading of the clause’s texin their Respose to
Defendant’s Motion, Plaintiffs proffered thide clause read: “If this contract is
with Microsoft Corporation, you consent to the exclusive jurisdiction and venue of

state and federal courts in King County, Washington, USA for all disputes relating

to this contract (ld. at 17 (quoting Dkt. # 6, Ex. 318).) However, ontrary to

Plaintiffs’ abbreviated reading, the foreselection clauseovers norcontractual
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disputes as it providas full: “If this contract is with Microsoft Corporation, you
consent to the exclusive jurisdiction and venue of state and federal courts in King

County, Washington, USA for all disputes relating to this contattie Service

(Dkt. #4, Ex. A-1 118 (emphasis added)As such, because the fortsalection
clausencludesdisputes relating to the Xbox LIVE Service, foeum-selection
clause is nosolelylimited to contractual claims.

In any event, the forureelection clause covers disputegelated to
either the contract or the Xbox LIV&ervice and he term “related to” is typically
defined more broadlyhile not beinghecessarily tied to the concegta causal
connection.Websters Dictionary defines “related” simply as “connected by
reason of an established or discoverable relativvebsters Third New
International Dictionary 1916 (1986As the “related” definition would suggest,
forum-selection clauses covering claims “relating to” an agreement are broad in

scope.TGI Fridays Inc. v. Great Nw. Restaurants, Inc., 652 F. Supp. 2d 750, 759

(N.D. Tex. 2009)citing MaxEn Capital, LLC v. Sutherlanéi-08-3590,2009 WL

936895, at *6 (S.DTex. Apr. 3, 2009) (“Such clauses are broad, encompassing all
claims that have some possible relationship with the contract, including claims that

may only ‘relate to’ the contract.”); Smith v. Lucent Techsc., 2004 WL

515769, at *8 (E.DLa. Mar. 16, 2004}“The term telated to is typically defined

more broadly and is not necessarily tied to the concept of a causal contgction.

23



c.f. Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395-8387(1967)

(labeling as “broad” a clause requiring arbitration of “[a]ny controversy or claim
arising out of or relating to this Agreement”).

The Court finds that the foruselection clause encompasses
Plaintiffs’ claims—be they federal claims or retbecause thegelateto the
contract. Indeed,Plaintiffs’ Complaint extensively recounts portions of the Xbox
LIVE Terms of Use (i.e., the contractyhich include Microsoft’s Privacy Policy,
to illustrate Defendant Microsoft’s alleged privacy infractiofigl. 11 29-33, 40.)

Plaintiffs affirm: “By its own terms and policy, Microsoft admits that it collects

purchasing and decisions [sic] on videos and movies made by customers on its
X-Box Live gaming system.”ld. 1 34 (emphasis added)Plainly, Plaintiffs’
causes of action derive from a dispute about the privacy policies contained in the
contract.

But even if Plaintiffs’ claims were not related to the contract, at a
minimum, Plaintiffs’ claims are essentially “disputes relating tothe Service.”
(Dkt. #4, Ex. A-1 118.) Plaintiffs assert claims for violations of the Video
Privacy and Protection Act, California’s Customer Records Act, California’s
Unfair Competition Law, and Texas'’s Deceptive Trade Practices Act. The basis
for all of Plaintiffs’ claims is that Defendant Microsoft retained, stored, and

utilized their order history and billing information for at least two years after they
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canceledheir subscriptions to the XboXVE Serviceand that this information
wasthen sold by Defendant Microsoft to datening companies for profit
(Compl. 11 48.) All of Plaintiffs’ claims relate to the manner in which Defendant
Microsoft handles personal data under the Xbox LIVE Serwbéch comes
within the scope of the forwselection clause’s “relatetd” provision

Accordingly, because the foruselection clause is enforceable and
Plaintiffs’ claims fall within the purview of the forwselection clause, that clause
governs this Court’s venteansfer inquiry under 28 U.S.C1304(a).

B. Section 1404(a) & Atlantic Marine

In Atlantic Marine the Supreme Court held that a party may not

enforce a forunselection clause by seeking dismissal of the suit under 28 U.S.C.
8 1406(a) and Rel 12(b)(3) because those provisions only apply when venue is
“wrong” or “improper,” as determined by federal venue law, 28 U.S139%..

134 S. Ct. at 5A79. Rather, a forunselection clause may be enforced through a
motion to transfer under 28 U.S.€£1404(a) which “permits transfer to any

district where venue is also proper (i:&here [the] case] might have been
bought) or to any other district to which the parties have agreed by contract or
stipulation.” Id. at 579(quoting 28 U.S.C. § 1404(a)“When the parties have
agreed to a valid foruraelection clause, a district court should ordinarily transfer

the case to the forum specified in that clause” and a proper application of § 1404(a)

25



requires that a foruraelection clause be “given controlling weight in all but the
most exceptional casesld. at 581.

In the typical 8 1404(a) analysis, the district court weighs the relevant
public and private factors and decides whether, on balance, a transfer would serve
“the convenience of parties and withesses” and otherwise promote “the interest of
justice.” Id. at 581 n.6 The private factors include: (1) the relative ease of access
to sources of proof2) the availability of compulsory process to secure the
attendance of witnesses; (3) the cost of attendance for willing witnesses; and (4) all
other practical problems that make trial of a case easy, expeditious, and

inexpensive.ln re Volkswagon, AG, 37 F.3d 201, 203 (5th Cir. 2004Yhe

public factors include: (1) the administrative difficulties flowing from court
congestion; (2) the local interest in having localized interests decided at home; (3)
the familiarity of the forum with the law that will govern the case; and (4) the
avoidance of unnecessary problems of conflict of laegpplying the foreign law.
Id. A court also gives some weight to the plaintiff's choice of forum. Atl. Marine
Const. Co, 134 S. Ct. at 581 n.6.

However theusual§ 1404(a)calculus changeshen the transfer
motion is premised on a foruselection clauseld. This is primarily because “a
forum-selection clause . . . may have figuosshtrdly in the parties’ negotiations

and may have affected how they set monetary and other contractual terihs
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Id. at 583. In fact, it may “have been a critical factor in their agreement to do
business together in the first placed. As such, “when parties have contracted in
advance to litigate disputes in a particular forum,” district courts should adjust their
usual 81404(a) analysis in three ways to “not unnecessarily disrupt the parties’
settled expectations.Id. at 582-83.

First, “the plaintif’' s choice of forum merits no weightld. at 581.
Although the plaintiff is ordinarily allowed to select whatever forum it considers
most advantageous, “when a plaintiff agrees by contract to bring suit only in a
specified forum, the plaintiff has effiacely exercised itsvenue privilegeébefore
the suit arises. Id. at 58182. As such, only the plaintiff initial choice—that is,
the agreedo choice memorialized in the contracforumselection clause-
deserves deferencdd. at 582. e plaintiff bears the burden of establishing that
transfer to the forum for which the parties bargained is unwarraided.

Seconda court should not consider arguments about the parties
private interestbecause when parties agree to a fea@ection clause, they have
effectively waived their right to challenge the preselected forlam“[A] court
must deem the privataterest factors to weigh entirely favor of the preselected
forum” because “whgever inconvenience [theartie would sufferby being
forced to litigate in the contractual forum as [they] agreed to do was clearly

foreseeable at the time of contractingld. (quotingThe Bremen 407 U.Sat17-
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18). Instead, a coumayonly consier arguments about publicterest factors.
Id. “Because those factors will rarely defeat a transfer motion, the practical result
Is that forumselection clauses should control except in unusual caggks.”

Third, “when a party bound by a foruselecton clause flouts its
contractual obligation and files suit in a different forum,184(a) transfer of
venue will not carry with it the original vensechoiceof-law rules—a factor that
In some circumstances may affeciblic-interest consideratiotis 1d. Rather, the
court in the contractually selected venue should not appliaw of the transferor
venue instead, it should apply its own lawd. at 583.

In sum,_Atlantic Marindeld that if a contractually valid forum

selection clause exists and applies to the lawsuit, a court should grant the motion to
transfer in accordance with the fortgalection clause absent extraordinary
circumstancesld. at 581. The party opposing thteansfer beara heavyburden of
establishing that the transfer is unwarranted due to the extraordinary circumstances
as “[i]n all but the most unusual cases,"suzhcircumstances will existld. at
582-83.

When determining whether extraordinary circumstances exist that
warrant denial of transfer, only the pubiiterest factors of a traditional 8 1404(a)
analysis may be considered, includifi) the administrative difficulties flowing

from court congestion; (2) the local interest in having localized interests decided at
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home; (3) the familiarity of the forum with the law that will govern the case; and
(4) the avoidance of unnecessary problems of conflict of lawsedpplication of
foreign law. Id. at 581-82.

Plaintiffs only argue that “therae no administrative difficulties that
will be placed on the court via this litigation” because “[a]lmost all class action
cases are settled prior to trial.” (Resp. at 24.) They also contend that this Court is
“erudite, capable, and qualified to adjuabe the instant dispute” having
“previously written very eloquent, precise, and informative opinionksl)) While
the Court appreciates Plaintiffs’ assessment of this Court’s adjudicative abilities,
none ofPlaintiffs’ argumentslemonstratémostunusual” or “extraordinaty

circumstances sufficiemd defeat a motion to transfegeeAtl. Marine Constr.

Co, 134 SCt. at 575, 581, 583At best, Plaintiffs argue that the litigation is

bettersuited to the Western District of Texas, but undidaintic Marine that

consideration is irrelevanSeeid. at 575 (holding that “a district court should

transfer the case unless extraordinary circumstances unrelated to the convenience

of the partiexlearly disfavor a transfer” (emphasis added)ven that Plaintiffs

have not met their burden of demonstrating extraordinary circumstances, the Court
finds that a transfer of venue is warranted pursuant to the contractually valid

forum-selection clause.
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C. Class Action Fairness Act

Alternatively, Plaintiffs argee that the Class Action Fairness Act
(“CAFA”) preempts the forunselection clausi the Xbox LIVE Terms of Use

and the transfevenue analysis from Atlantic Marin€Resp. at 1415.) Plaintiffs

contend that because their lawsuit alleges a violation of the Video Privacy
Protection Act andhat Actdoes not contain a venue provision, the fallback
position reverts to the permissive vermuevisionsof CAFA. (1d.)

But CAFA does not specifically designate a particwianue for a
class action. CAFAs only designed to confer diversity jurisdiction over class
actions that satisfy certain criteria. Inste2®U.S.C. 88391, 1392, the usual
venue statutes for civil actions apply to class action lawsuits brought under CAFA.

SeeHawkins v. Gerber Pds. Co., 924 F. Supp. 2d 1208, 1218 (S.D. Cal.

2013) (applying 28 U.S.C. § 1391(c) to determine the proper venue for a class

action brought under CAFA); Roling v. E*Trade Séd C, 756 F. Supp. 2d 1179,

1185 (N.D. Cal. 2010) (same).
For this reason, courts have held that the CAFA, like other federal
statutes subject to the civil venue statutes, does not preempt a valigsielagton

clause.SeeNorris v. Commercial Credit Counseling Servs., Inc., 08206,

2010 WL 1379732 (E.D. Tex. Mar. 31, ZDX“[T] he court declines to adopt the

Plaintiffs' assertion that CAFA preempts the contractual forum selection/ehoice
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of-law clause’); accordGuenther v. Crosscheck Indlo. C 0901106,2009 WL

1248107, *5 (N.DCal.2009) (“Although CAFAmay otherwise afford this Court
jurisdiction, however, CAFA does not trump a valid, enforceable and mandatory

forum-selection clause. . ."); see alsdiechur v. Redbox Automated Retail, L] C

No. 09¢cv-984-JPG, 2010 WL 706047, at*3 (S.D. Ill. Feb 242010) (remanding
case to state court duednenforceable forurselection clause despite the
plaintiffs bringing claims under CAFA).

Accordingly, CAFA does not alter this Court’s decision to transfer the
Instant action to the Western District of Washington pursuant to the contractually
valid forumselection clause containedthre Xbox LIVE Terms of Use.

CONCLUSION

For the aforementioned reasons, the CB&ENI ES Plaintiffs’
Motions to Strike Defendant’s Notices of Supplemental Authqiidigt. # 17 Dkt.
# 21); DENIESASMOOT Defendant’s Motion to Dismisg®kt. # 3} and
GRANT S Defendant’s Motion to Transfer Ventethe Western District of
Washington(Dkt. # 3).

IT IS SO ORDERED.

DATED: San Antonio, Texas, Mardh 2014.

Fd
David AQx Ezra

Senior United States Distict Judge
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