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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

MARTHA LEE GRANATO AND
RICHARD A. GRANATO, AS
TRUSTEE FOR MARTHA LEE
GRANATO,

)

)

)

)

)
Plaintiffs, )
) NO. SA13-CV417-DAE

VS. )
)

DEUTSCHE BANK NATIONAL )
TRUST COMPANY, AS TRUSTEL)
FOR LONG BEACHMORTGAGE )
LOAN TRUST 20032,

Defendant.

N N N N

ORDER (1) GRANTING DEFENDANT S MOTION TO DISMISS{2) TO
SHOWCAUSE WHY PLAINTIFFS COUNSEL SHOULD NOT BE
SANCTIONED

Before the Court is a Motion to Dismiss filed by Deutsche Bank
National Trust Company Defendarit). (Dkt. # 4.) Plaintiffs did not file a
Response. The Court heard argument on October 28, 2013. Ryan D. V. Greene,
Esq., appeared on behalf of Defenddpiaintiffs did not appear. Based on the
supporting memorandum, the CoGRANT S Defendarits Motion to Dismiss The
CourtalsoORDERS Plaintiffs’ counseto show causerhy he should not be

sanctioned for the reasons given herein.
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BACKGROUND

On or about January 31, 2003, David Ortiz and Sylvia Ortiz
(“Borrowers”) purchased residential property located at 118 Springwood Lane, San
Antonio, Texas 78216 (&1 Property). (Dkt. #1 at 16 6.) To finance the
purchase, Borrowers secured three mortga@ds. Borrowers secured a first
mortgage through Long Beach Mortgage Company in the amo&382¢400. (Dkt.

# 4, Ex. 2.)Borrowers signed a Deed of Trust securing that amount dardperty.
(Id.) Borrowers secured a second and third mortgage from Plavidify Lee
Granato for $15,450 and $5,000 respectivéDkt. #1 at 161 6.) According to
Plaintiffs, thedeeds of trusfior the second and third mortgages waraperly
recorded in the propty records of Bexar County.ld.)

On December 29, 2004, the Deed of Trust between Borrowers and
Long Beach Mortgage Company was assigned to Defen@akt. # 4, Ex. 3.)

On or about March 21, 28, one 6the Borrowers transferred the
Property via SpecialVarranty Deed to the 118 Springwood Lane Land Trust
without the permission or knowledge of Plaintiffkt. #1 at 161 6.) According
to Plaintiffs, this sale of the Property triggethe dueon-sale clauses, which
accelerated the notes on sgecondand third mortgages.ld.)

Sometime thereafter, Borrowers defted on both Defendéastloan

and Plaintiffs loans. Defendant scheduled a foreclosure sale of the Property for



May 7, 2013.(ld. 18.) Plaintiffs learned of the foreclosure sale on May 3, 2013.
(Id. 1 6.) On May 7, 2013, the day of the scheduled foreclosure, Plaintiffs filed an
Original Petition and Applicatiofor Temporary Restraining Order in the 438th
Judicial District Court in BexaCounty. (Dkt. # 1 at 1418.) The 438th District

Court granted PlaintiffsApplication for Temporary Restraining Orddid. at 9-

10.) Defendansubsequently filed a Notice of Remowal May 20, 2013 (Dkt. # 1
at15.)

LEGAL STANDARD

Defendant relies exclusively on Federal Rule of Civil Procedure
12(b)(6) in support of its Motion to Dismiss. Rdl2(b)(6) authorizes dismissal of a
complaint for“failure to state a claim upon which relief can be graht&kview is
limited to the contents of the complaint and matters properly subject to judicial

notice. SeeTellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (2007).

In analyzing a motion to dismiss for failure to state a cléjtfhe court acceptsall
well-pleaded facts as true, viewing them in the light most favorable to the

plaintff.” In re Katrina Canal Breaches Litig., 495 F.3d 191, 205 (5th Cir. 2007)

(quotingMartin K. Eby Constr. Co. v. Dallas Area Rapid Transit, 369 F.3d 464, 467

(5th Cir. 2004)). To survive a Rule 12(b)(6) motion to dismiss, the plaintiff must
plead“enaugh facts to state a claim to relief that is plausible on itsfaBell Atl.

Corp. v. Twombly, 550 U.S. 544, 570 (2007A claim has facial plausibility when




the plaintiff pleads factual content that allows the court to draw the reasonable

inferencethat the defendant is liable for the misconduct allégéahcroft v. Igbal

556 U.S. 662, 678 (2009).
A complaint need not include detailed facts to survive a Rule 12(b)(6)

motion to dismiss.SeeTwombly, 550 U.S. at 55%6. In providing grounds fo

relief, however, a plaintiff must do more than recite the formulaic elements of a
cause of actionSeeid. at 556-57. “The tenet that a court must accept as true all of
the allegations contained in a complaint is inapplicable to legal concltisams,
courts“are not bound to accept as true a legal conclusion couched as a factual
allegation” Igbal, 556 U.S. at 678 (internal quotations and citations omitted).

Thus, although all reasonable inferences will be resolved in favor of the plaintiff, the

plaintiff must plead’ specific facts, not mere conclusory allegatibnuchman v.

DSC Commins Corp., 14 F.3d 1061, 1067 (5th Cir. 19%¢e alsd’lotkin v. IP
Axess Inc, 407 F.3d 690, 696 (5th Cir. 2005)Ne do not accept as true conclusory
allegationsunwarranted factual inferences, or legal conclusipns.

When a complaint fails to adequately state a claim, such deficiency
should be'exposed at the point of minimum expenditure of time and money by the
parties and the coutt. Twombly, 550 U.S. at 558 (citation omitted). However, the
plaintiff should generally be given at least one chance to amend the complaint under

Rule 15(a) before dismissing the action with prejudice. Great Plains Trust Co. v.
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Morgan Stanley Dean Witter & Ca13 F.3d 305, 32%th Cir. 2002).

DISCUSSION

l. Local Rule 7(e)(2)

The Court first notes that pursuant to Local Rule 7(e)(B),there is
no response filed within the time period prescribed by this rule, the court may grant
the motion as unopposédw.D. Tex. Civ. R7(e)(2). Plaintiffs never filed a
Response, let alone within the fourteen days permitted by the local rule.
Nevertheless, the Court will independently examine the merits of Defésdant
Motion to Dismiss.

Il. Defendants Motion to Dismiss

Plaintiffs' sole claim is for a breach of the Deed of Trygkt. # 1 at

169 7.) Plaintiffs claim reads:

Breach of Deed of Trust

Defendant failed to give notices of acceleration and notice
of foreclosure sale in violation of the deed of trust. Such failure
constitutes a defect in the foreclosure sale. Plaintiffs, who have
an equitable intest in the Property, are secured creditors as per
the attached deeds of trufllaintiffs were never notified by
eitherDefendants or the property owners as to any defects
notices of accelerations and notice of foreclosure. Plaintiffs
remain readywilling and able to pay any and all debts claimed
by Defendant which are owed on the Property, after proper
credits and offsets. Plaintiffs have been injured due to
Defendants wrongful actions.

(1d.)



Although Plaintiffs claim is framed asne cause of action, the Coisgt
unsure whether Plaintiffs assert that Defendant violated an independent duty to
provide notice to Plaintiffs or that Defendant breached the promisesiméme
Deed of Trust between the Borrowers and Defendianlight of this lack ofclarity,
the Court will address each of Piaffs’ purported claims in turn

A. Standing to Assert Breach of the Deed of Trust

Defendant argues that under the first readinglaintiffs' cause of
action—whereby Plaintiffs claim that Defendant failed to give notices of
acceleration and notice of foreclosure salantiffs do not have standing to
enforce the terms of the Deed of Trust because they were not a party to it.

Thereappears to be a split of authority regarding whether junior
lienholders have standing to challenge a senior lienhsld@reclosure.In United

States v. Palmethe Fifth Circuit considered whether the guarantors of a second

mortgage could attack the @mlosure salby the primary mortgageé78 F2d 144,
145 (5th Cir. 1978) Noting that its research did not reveal any cases on ploat,
court deferred to the general rule that only‘thmortgagor or those claimingm in
privity,” or those primariljfiable for the payment of the mortgage debaoy
deficiency, can attack the foreclosure sal@. at 146 (quoting Annot., 148.L.R.
528 (1943); 3 Jones on Mortgade2138 (8th ed. 1928); 2 Wiltsie dhortgage

Foreclosure§ 746 (5th ed. 1939))Thecourt concluded th&{o]ne who is neither



the primary mortgagor nor its privies, nor in any way persotialye on the
primary mortgage debt, has no standing to complain of defects fordutosure of
the primary mortgagé.ld.

On the other hand, several Texas appellate cases have expanded the
“privity” requirement for standing so that a party need not necessarily be a party to
the deed of trust to have standing to challenge the foreclosuk®ng v.

NCNB-Texas National Bankhe Court of Appealsf Texas addresslthe evolution

of the doctrine regarding standing to challenge a foreclosure sale:
Historically, standing to insist updhe note makés prerogative of
personal notice of the foreclosure sadquired privity of estate witthe
note make. . . . Modem cases havexpanded the class of parties with
standing talispute the vatlity of the foreclosure sale by adopting a
more liberal attitude toward this privity requiremehblnder the current

approach, the [plaintiff] need only hagstablsheda property interest
in the deed btrust realty to impute a flaw. . .

882 S.W.2d 861, 867 (Tex. App. 19943s the Supreme Court of Texas
summarized;[W]hen the third party has a property interest, whether legal or
equitable, that will be affeetl by such a [foreclosure] sale, the third party has
standing to challenge such a sale to the extent that its rights will be affected by the

sale” Goswamiv. Met. Sav. & Loan Ass 751 S.W.2d 487, 489 (Tex. 1988).

But not all junior lienholders will b&affected by the salesuch that
they have standing to challenge the foreclos&ather, whether a plaintiff has

standing depends on whether the plaitgitfhallenge to the foreclosure would



render the foreclosure void or voidab®eeElbarInv., Inc. v. Wilkinson No.

14-99-00-297-CV, 2003 WL 22176624, at *2 (Tex. App. Sept. 23, 2008)Elbar,
the court relied on the aforementioned general rule‘trdy the mortgagoor
parties in privity with the mortgagor may contest the validita &dreclosuresale

under the mortgagt® deed of trust. Id. (citing Estelle v. Hart55 S.W.2db10, 513

(Tex. Commn App. 1932)).Assuming a junior lienholder lacked thegjuisite
privity, the court concludedA subsequent purchaser or junior lienholamy
collaterally attack the sale only if it is entirely void.party having no privitywith
the mortgagor may not complain of irregularities that would render thengaédy
voidable, including complaints regarding the manner of nétitg. (citations
omitted)!

Twenty-five years earlier, the Supreme Court of Texas applied

reasoning similar to that appliedftbar InvestmentsSeeAm. Savings & Loan

Ass n of Houston v. Musick531 S.W.2d 581586 (Tex. 1975).In Musick, asenior

lienholder arguethat a junior lienholder did not have standing to challéhge

! The Court notes that the void/voidable distinction for a thadty to have

standing to challenge the foreclosure based on an alleged breach of a deed of trust
comports with the void/voidable distinction for a thpdty to have standing to
challenge the assignment of a promissory note as discusRethamel v. Deutsche
Bank National Trust Co., 722 F.3d 700, 705 (5th Cir. 20113Reinage| the Fifth

Circuit held that under Texas law, an obligor does not haveistptaldefend

against an assigneeefforts to enforce the obligation on a ground that merely
renders the assignment voidable at the election of the assignor but that the obligor
may defend on any ground which renders the assignment kbid.
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trusteés sale because it was not a party to the deed of tdusthe courtconstrued
Estelle 55 S.W2d at 513, as holding th'& junior lienholder hastanding to show
the invalidity ofa trustets sale because his interastheproperty isaffectedby
such a salé. Id. (emphasis added).

HarmonizingLong, Elbar InvestmentsandMusick, this Court is

persuaded that there are two requirements for a junior lienholder to have standing
uncer Texas law: (1) the junior lienholder, though not a party to the deed of trust,
must have an interest in the property that wouldffected by a foreclosure s3le
and (2) the junior lienholdes challenge to the foreclosure sale must render the
foreclosure sale void (dinvalid”)—not merely voidable SeeEstelle 55 S.W.2dat
513 (It is perfectly plain, therefore, that a junior lienholder has an interest in the
subjectmatter of such a sale to the extent, at least of his riglite propertysold,
and, to say the least, is entitled to show the improper exercise of the power of sale,
and thus show thiavalidity of the sale to cut off his rights(emphases added)).

In this case, the first part of the standing inquiry is satisfied. Plaintiffs

possess two junior mortgages on the Propdrtaintiffs recorded both mortgages.

2 A junior lienholder will almost always have amterest in the property that

would be affected by the foreclosure by its very status as a lienh@dethe Court
can envision at least one scenario where a junior lienhsldeerest may become
extinguished and thus not be affected by the foreclosure SaeTex. Prop. Codé&
13.001 (extinguishing lienholderinterest if the real property is conveyed without
notice, unless the instrument memorializing the lienhtddaterest is properly
recorded)
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As such, the Court finds that Plaintiffs have an interest that would be affectieel by
foreclosure sale by Defendant.

The second part of the standing inquiry asks whether Plaintiff
challenge would render the foreclosure sale void or voidd&kantiffs argue that
they were entitled to notice of Defendanfioreclosure and that this lack of notice
precludes the foreclosure sal

Texas aw clearly states that a jumiblenholder is not entitled tootice

of a foreclosure by a senior lienholdgones v. Bank United ofek., FSB51

S.W.3d 341, 344 (Tex. App. 2001)r{ Texas, gunior incumbrancer or inferior
lienholder is not entitled to notice of a foreclosure by a prior incumbransenar

lienholder! (citing Chandler v. H.W. Orgain, 302 S.W.2d 953, 9%6X. Civ. App.

1957) (explaining that the superie@nholder‘owes no duty to the holder of a
secondien, regardless of how it was acquired by the junior lienhdl@er noting
that, although the first lienholdemay know of the existence of another lien, that
fact alone places no obligation upon him to give notice of foreclgsoceeding?);

Hampslire v. Greevesl143 S.W. 147, 150 (Tex. 1912) (holding ttredre is no duty

on a holder of a prior mortgage or deed of trust to notify a jui@oinolder of his

intention to sell the property at a foreclosure sale)); Elder v. Calvery Credit Corp.

14-96-00099CV, 1997 WL 528990, at *3 (Tex. App. Aug8, 1997) (There is no

Texas authority for imposition of a trusteeluty under deed of trust to any third
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party, including a junior lienholderA substitute trusteewes no duty to a junior
lienholder, not even a duty torsenotice of a foreclosuisale. There is no
requirement even that personal notice be given to any pessanaere not parties

to the deed of trust(citing Musick, 531 S.W.2d at 588)¥%ee alsdHerbert v.

Denman 44 S.W.2d 441,443 (Tex. Civ. App. 1931))}t is well settled that a sale
by a trustee under the powers conferred by the deed of trusifitalisright, title, or

equities of a junior lienholdevithout noticeof the sal€. (emphasis added)).

Because Texas law plaintioes not require notice to junilbenholders
like Plaintiffs, any challenge to the Deed of Trust based on the latdtict to
Plaintiffs would not be a basis to challenge the foreclosure Aalsordingly,
Plaintiffs challenge would not render the éatosure sale void, arielaintiffs do not
have standing to challenge the foreclosure sale.

B. Plaintiffs Fail to State a Claim for Relief

Even assuming Plaintiffs have standing, Plairt@smplaint doesiot

state a cognizable legal theoigeeAlcala v. Tex. Webb Cnty620 F. Supp2d

795, 801 (S.D. Tex. 2009) (holding that dismissal can be based on a lack of a
cognizable legal theory).

As discussed above, Defendant does not have a statutory chatyfyo
Plaintiffs of the pending foreclosure salgeeJones51 S.W.3d at 344Moreover,

Defendant does not have a contractual duty to notify Plaintiffs gfehding
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foreclosure.The Deed of Trust does not require that any notices be semido
lienholders such as Plaintiff®2aragraph fourteen ttie Deed of Trustliscusses
notices from the mortgagee to Borrowers, but does not mention notiog taher
party. (Dkt. # 4, Ex. 2 at45 {1 14.) Likewise, paragraph twentyne ofthe Deed of
Trust states thdt_ender shall give notic® Borrowerprior toacceleratiori,and
“Lender shall mail a copy of the notice of sale to Borrawéine manner prescribed
by applicable law. (Id. at 5721 (emphases added)lhe Deed of Trust does not
name any other required recipiefter the terms of thBeedof Trust, Defendant
did not have a duty to give Plaintiffs noticefofeclosure.Therefore, there was no
breach of the Deed of Trust.

Because Defendant did not have a statutory or contractual duty to give
notice to Plaintiffs, Plaintiffs fail to state a claim for relief.

C. Plaintiffs Cannot Assert BorrowerRight to Notice

As noted above, the Court is unsure whether Plaintiffs are attentpting
enforce the notice requirement on behalf of Borrow#rthat is indeedPlaintiffs
cause of action, Plaiffis’ claim fails.

Texas Property Code 8§ 51.002(the relevant statute governingtice
to debtors, states that the

notice of the sale, which must include a statemetite@tarliest timat

which the sale will begin, must be given at least 21 daywddhedate
of the sale by:
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(1) posting at the courthouse door of each county in which the
property is located a written notice designating the county in
which the property will be sold;

(2) filing in the office of the county clerk of each coumty
which the property is located a copy of the notice posted under
Subdivision (1); and

(3) serving written notice of the sale by certified nogileach
debtorwho, according to the records of the mortgage seraicer
the debt, is obligated to pay tHebt

Tex. Prop. Codé& 51.002(b) (emphases adde8ut to be clear;an inferior
lienholder does not have the same rights to foreclosure notice as a moftgagee.
Jones51 S.W.3d at 344.

In any event;[i]t is a fundamental rule of [Texas] law that omhe
person whose primary legal right has been breached may seek redressjtoyan

Nobles v. Marcus533 S.W.2d 923, 927 (Tex. 197@laintiffs can onlyseek

redress of an injury to their legal rights, and Plaintiffs, as junior lienholdierac
have a right to notice under Texas la8eeJones51 S.W.3d at 344.

D. Constitutional Issues

Though the Court finds that Praiffs lack standing and lack a
cognizable legal theory, the Court makes one final observat@mtiffs

Complaint is devoid foany constitutional claims; however, in USX Corp. v.

Champlin the Fifth Circuit concluded that due process under the Fourteenth

Amendment required that the second mortgagee, Champlin, be given notice of
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foreclosure sale by USX992 F.2d 1380, 138485 (5h Cir. 1993). The court first

looked toMennonite Board of Missions v. Adam$62 U.S. 791, 800 (1983yhich

held that‘[n]otice by mail or other means as certain to ensure actual moace
minimum constitutional precondition to a proceeding which will advesébget the
liberty or property interest of any party, whether unletterededirversed in
commercial practice, if its name and address are reascasd®ytainable."USX

Corp, 992 F.2d at 1384 (quotiridennonite Bd. oMissions462 U.S. at 800).

According to the Fifth CircuitMennoniteconcluded thatdueprocess entitles a

mortgagee with a recorded mortgage to actual notice ofsateX Id. (citing

Mennonite Bd. of Missions162 U.S. at 800)Applying Mennonite the Fifth

Circuit held that Champliris interest, even thoudarminable by foreclosure of the
superior loan[,] was sufficient to trigger dpmcess. Id. at 1385. Despite the fact
thatLouisiana law did not entitle Champlin notice of foreclosurdhe court held
that the Fourteenth Amendment did requi®X to notify Champlin.ld.

Here, Plaintiffs Complaint didnot mention any constitutional
infirmity, and thus the Court need not decide this isg#.in an abundance of
caution, the Court notdebat Plaintiffs did have actual notice of the pending
foreclosure saleAccording to Plaintiffs pleadings in state court, Plaintiffs learned
of the pending foreclosure on May 3, 261Beforethe sale.(Dkt. # 1 at 16]6.)

The Court assumes without deciding that actual notice prior to the foreclosuse sale
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sufficient to satisfy due process.

I1l.  Order to Show Cause Why Sanctions Should Not be Impbdgeathst

Plaintiffs’ Counsel

Plaintiffs’ counsel Alejandro Mercaddhas not only failed to prosecute
his claims against Defendant, but has glsssiblyengaged in practices violation
of the Rules of this Court.

A. Factual Background

As noted aboveRlaintiffs filed the instant action in state court on May
7, 2013, the day of the scheduled foreclosure. (Dkta#17q 8.) Defendant
removed the instant action to Federal Court on May 20, 2013. (Dkit #6.)
Defendant served Plainti#fvith its Notice of Removal on May 20, 2018/
facsimile and U.S. Mail. I4. at 6.)

Eight days after Defendant filed a NotiseRemoval(Dkt. #1), the
Clerk of the Court for the Western District of Texas sent a letter to Plaintiffs’
counsel stating:

Our records indicate that you are not admitted to practice
in this Court. Western District of Texas Loc@lourt Rule AF1(f)(1)
states:

In General: An attorney who is licensed by the highest
court of a state axnother federal district court, but who is
not admitted to practice before this court, may represent a
party in this court pro hac vice only by permission of the

judge prsiding. Unless excused by the judgesiding,
an attorney is ordinarily required to apply for admission to
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thebar of this court.

If you are representing a party, please submit a motion
requesting the Cotis permission to appear in taéove captioned
case.If you wish to file an application to be admitted in the Western
District of Texasthe application forms and the Local Rules for the
Western District of Texas are available on our website
www.txwd.uscourts.gavlf you are an attorney who maintainis or
her office outside the Westenstrict of Texas, the judge may require
you to designate local counsé€l.ocal Rule AT2).

(Dkt. # 3.) Plaintiffs’ counsel did not respond. Pl#iis’ counsel never sought pro
hacvice status, nor applied for admission into the Western District of Texas.

On May 5, 2013, Defendant filed a Motion to Dismiss. (Dkt. # 4.)
Despite Local Rule 7(e) requiring that “[a]ny party opposing a motion shall file a
response and supporting doamts as then available,” Plaintifisounseldid not
file a Response.

On October 15, 2013, the Court issued an Order Setting Motion
Hearing for Monday, October 28, 2013 at 10:00 a.m. (Dkd.}¥Because
Plaintiffs’ counsel was not registered for the Courtectbnicfiling system the
Clerk’s Office sent a notice to Plaintiffs’ counsel via U.S. Mail to inform him of the
hearing.

A week prior to the hearing on Defendant’s Motion to Dismiss, th
Court’s deputy @rk contacted Plaintiéf counsel’s law officdo inquireas to
whether Plaintiffs’ counsel had been admitted to practice in the Western District of

Texas. The deputy clerk specifically advised the receptionist at Plaintiffishsel’s
16



law office thata hearingon Defendant’s Motion to Dismisgas séfor October 28,
2013 The deputy clerk provided a contact numbeiPiaintiffs’ counsel tdollow
up regarding admission to the Western District of Texas. Plahtiffunsel never
responded.

On October 28, 2013, ¢iCourt held a hearing on DefendiarMotion
to Dismiss. Plaintiffscounsel was not presenft the hearing, Defendant’s counsel
informed the Court that Plaintiffs’ counded not produced any discovery
materials despite Defendant’s counsel’'s repeated requests to do so. Defendant’s
counsel also contactdRlaintiffs counsel to confer aboulraftinga proposed
scheduling ordeasrequired by Federal Rule of Civil Procedure 26{f}l this
Court’'sOrder for Scheduling RecommendatigeseDkt. # 5at 1-2), but PlaintifE’
counsel did notespond.Likewise, Defendant’s counsel noted that Plaintiffs’
counsel never submitted a written offer of settlement as required by the Court’s
Order for Scheduling Recommendatidaseid.).

B. Leqgal Standard

The Court may exercise its inherent power to impose certain sanctions
for “bad faith conduct” in litigation or “willful disobedience” of a court order.

Roadway Express, Inc. v. Pipdd7 U.S. 752, 76466 (1980)see alscChambers v.

NASCO, Inc., 501 U.S32, 55 (1991) (finding that district courts have power to

discipline members of the bar who willfully disobey a court ordegcal Rule AT
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7(e)alsostates that “any judge . . . has inherent authority to discipline an attorney
who appears before him ber.” W.D. Tex. At. R. 7(e).

Althoughthe Local Rules and the Court’s inherent authority permit the
Court to sanction Plaintiffs’ counsel for failing to appear at the hearing and failing to
comply with this Court’s Order for Scheduling Recommendatimnan abundance
of caution, the CourrdersPlaintiffs’ counsel to show causéy he should not be
sanctioned.

CONCLUSION

For the aforementioned reasons, Defendafiotion to Dismiss is
GRANTED. Additionally, Plaintiffs’ counsel is heredRDERED to show cause
within ten (10) days of the filing of this Order why sanctions should not be imposed.
Because Plaintiffs’ counsel is not registered with the Court’s electronic court filing
systemand will thus not receive a copy of the Court’s Ordl&rl SFURTHER
ORDERED that the Clerk of the Court shaknd a copy of this Ordér Plaintiffs’
counseby certified mail

IT ISSO ORDERED.

DATED: San Antonio, Texas, Octob29, 2013.

P4
David AQ Ezra
Senior United States Distict Judge
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