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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

LAURA L. WRIGHT,
Plaintiff, CV NO. 5:13-CV-449-DAE

V.

JOHN McHUGH,Secretary,
Department of the Army

Defendant

N’ N N N N N N N N N N

ORDER GRANTINGDEFENDANT S MOTION TO DISMISSPLAINTIFF'S
HOSTILE WORK ENVIRONMENT AND REASONABLE
ACCOMMODATION CLAIMS

Before the Court is a Motion to Dismiss filed by Defendant John
McHugh, Secretary, Department of the Armipéfendanit). (Dkt. # 3.) Plaintiff
Laura L. Wright {Plaintiff’) did not file a response. The Court held a hearing on
Defendarnits Motion to Dismiss on January 17, 2014k.the hearingAnita
Anderson Esg.appeared on behalf &aintiff; Robert ShawMeadow, Esq.
appearean behalf of Defendant-or the reasons that follow, the CoGRANTS

Defendants Motion to DismisgDkt. # 3).
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BACKGROUND

On May 28, 2013, Plaintiff filed the instant action for recovery
pursuant to Title VII of the Civil Rights Act of 1964, the Age Discrimination in
Employment Act, and the Americans with Disabilities ACtC@dmpl.; Dkt. # 1.)
Plairtiff claims that Defendant engaged in unlawful discrimination by subjecting
her to harassment, hostile work environment, and retaliation on the basis of her
age, disability, and sexId( 18.)

Plaintiff is a former civilian veterinariafor the Department of the
Army at Fort Sam Houston in the ArfigyAnesthesia Support team, Animal
Medicine Branch.(ld. §6.) Plaintiff's duties included the care, treatment and
management of laboratoanimals and governmenivned animals used for
trainingsddiers for emergency and combagedical treatment(ld. 19.)

Plaintiff claims to suffer from attention deficit hyperactivity disorder
(“ADHD”). (Id. 1 6.) Plaintiff does notlaimthat she was diagnosed with such a
disorder, but rather claims that streeets the diagnostic criterion for ADHD as set
out in the Diagnostic and Statistical Manual of Mental Disorders, Edition IV
(“DSM-1V”) , which provides, in relevant part:

1. Six (or more) of the following symptoms of hyperactivitypulsivity have
persisted for at least six months to a degree that is maladaptive and

inconsistent with developmental level:

Hyperactivity



a. Often fidgets with hands or feet or squirms in seat

b. Often leaves seat classroom or in other situations in which
remaining seated is expected

c. Often runs about or climbs excessively in situations in which it is
inappropriate (in adolescents or adults, may be limited to siugect
feelings of restlessness)

d. Often has difficlty playing or engaging in leisure activities quietly

e. Is often“on the go or often acts as ifdriven by a motdr

f. Often talks excessively

Impulsivity
g. Often blurts out answers before questions have been completed
h. Often has difficulty awaiting turn
I. Ofteninterrupts or intrudes on others (e.g., butts into conversations or
games).

(1d.)*
During December 2009, Dr. Kristen Rohde, D.V.M., one of Plaistiff

supervisors, allegedly played a joke on Plaintiff concerning her ABHID.
114.) Plaintiff complained to Dr. Rohde, but Dr. Roladlegedlysaid it was
funny and told Plaintiff thatshe should [get] overit.(Id.)

On December 29, 2009, DRohdecounseled Plaintiff regarding
several of Plaintifis behaviors that were inappropriate for the workpldtok
112.) Dr. Rohdés memorandum listed behaviors such as: eavesdropping,

interrupting conversations, overreacting and misinterpreting overheard

! At the hearing, counsel for Plaintiff averred that Plaintiff had a medical diagnosis
from a doctor in Virginia. However, neither Plaintiff's Complaint, nor any other
document in the record reveals Hngg other tharPlaintiff's “self-diagnosis’

? Plaintiff does not provide the factual background regarding the joke.
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conversations, barging into other employemgbicles to talk and interruptirtgeir
work without consent, discussing matter related to the Agmyssion with
superiors not in Plaintifé chainof-command and with strangerdd.j At the
meeting, Dr. Rohde instructed Plaintiff to annoufice@ock-knocK' before entering
someone else cubicle and to quit sending emails to other employddsY 15.)
Dr. Rohde also reprimandé&daintiff for setting up a study session without her
approval for an upcoming veterinary exam related to the use of animéls by t
military and other federal agenciedd.]

On January 8, 2010 and January 9, 2010, Dr. Rohde again counseled
Plaintiff about her behaviorsld 1 16.) Plaintiff asked Dr. Rohde to consider the
impact of her ADHD. 1d.)

On February 8, 2010, DRohde and Dr. Deaton, Dr. Rohsle
supervisor, counseled Plaintiff once agdiid. § 17.) At this meeting?laintiff
asked both supervisors to accommodateAidiD and referred them to a website
providing recommended accommodations for a wide variety of disabilities covered
by the ADA. (Id.) She also gave both supervisors a copgyA&¥HD for
Dummies: (Id.) After the meeting, Plaintiff distributed ADHD literature to her

coworkers which she was later reprimanded. fd¢id. 1 18.)



On March 1, 2010, Plaintiff requested an accommodation, which
included being moved away from other cubicles because of the serious distraction
and her inability to tune it out.ld. 1 19.) Dr. Rohde denied that requegsdl.)

On March 5, 2010, during a training exercise, Plaintiffroperly
anesthetized a goafld. 1122-24.) During the exercisesheadministered the first
dosage of anesthestaytthe goat did not respondld( 22.) Shethen gave the
goat additional anesthesiadd.] According to Plainff, “[tlhe goat went down([,]
but was ovesanesthetized and needéxgging i.e., oxygen and monitoring to
prevent tachycardia until the animal is stabilized, a-wo@suming activity. (Id.)

Dr. Rohde reprimanded Plaintiff for the improper anesthetizatioh y 4.)

On March 10, 2010, Plaintiff informed Dr. Rohde that she was
planning on submitting her required written reasonable accommodation fddns. (
120.) On March 17, 2010, Plaintiff filed her formal request for accommodation
and gave a copy to Dr. Rohdeld(125.) In Plaintiffs request, she soughaie
to have her ADHD medications adjusted, a cubicle change, and more structuring of
her required activities to prevent disruption of other empldyessrities. (d.)

That same dayDr. Rohde filed a formal request for permission to terminate
Plaintiff. (Id. 126.)
On March 26, 2010, Dr. Rohde issued Plaintiff a letter of termination

effective April 2, 2010. I(l. 127.) The letter stated that Plaintg#ftermination was



due to an improper anesthetization of atgmaMarch 5, 2010, interruption of
others conversations, not being respectful of other employsesk spaces and
privacy, interrupting training classes with comments unrelated to the topic,
distracting others frm their focus on work, discussing the mission with outsiders,
and being rude and unprofessiondd. {128.)

On March 30, 2010, Plaintiff contacted Equal Employment
Opportunity (EEQ’) Counselor Ernest Ytuarte allegethat her receipt of a
termination letter was retaliation for her request for a reasonable accommodation
andto allege thashe was subjected to discrimination on the basis of her age,
disability, and sex. (Dkt. # 3, Ex. 1 15Ytuarte conducted her intake counseling
on April 1, 2010. Id.) On April 29, 2010, Plaintiff was provided a Notice of
Right to File a Formal Complaintld() The Notice advised Plaintiff that she had
fifteen days from receipt of the notice to file her complaiid.) (Plairtiff’s

counsel, Lorenzo Tijerina, acknowledged receipt of the notice on April 29, 2010 by

*The Supreme Court has held that in deciding a motion to dismiss, a court may
consider documents incorporated into the complaint by reference. Tellabs, Inc. v.
Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (2007). By attaching documents
to a motion to dismiss that are referred to in a plaisttbmplaint and that are

central to her clainf,the defendant merely assists the plaintiff in establishing the
basis of the suit, and the court in making the elementary determination of whether
a claim has beenated’ Collins v. Morgan Stanley Dean Wittet24 F.3d 496,

499 (5th Cir. 2000). In this case, the notices to Plaintiff are referenced in
Plaintiff’ s Complaint and are dispositive when determining whether Plaintiff has
failed to state a claim due to &kaof administrative exhaustion.
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email. (d.) However, Plaintiff did not file a Complaint within tfiteen-day time
period,and Ytuate closed the docke(ld.)

On May 13, 2010, Plaintiff wassued a second termination letter.
(Compl.§30.) The second letter advised tR&intiff's effective termination date
was changed to May 13, 201(d.) The letter also advised that Plaintiff would
receive disability payments from March 26, 2010 to May 13, 2010, as a result of
Plaintiff’ srespratory illness and podraumatic stress disorder from tpgror
employmentt the United States Department of Agricultdtd$DA”"). (Id.)

On June 14, 2010, Plaintiff again contacted EEO Counselart¥tu
alleging reprisal from the second termination letter. (Dkt. # 3, Ex6.) Rlaintiff
also alleged her previous complaints of hostile work environment discrimination
on the basis of her age, disability, and sex, and denial of a reasonable
accommodation(ld.) In a letter to Plaintiffs counselYtuarteexplained that he
did not accept Plaintif6 complaints of age, disability, and sex discrimination
because those claims were identical to earlier claims that had exgied# G,
Ex. 1-C) Ytuarte stéed,

Paragraph (b) €20) [describing the alleged harassment] is dismissed
in accordance with the referenced provisions of 29 Code of Federal
Regulations (CFR) 1614.107(a)(2), which states that a complaint that
fails to comply with the applicable time limits specified in 1614.105
and 1614.106 may be dismissed. 29 C.F.R. 1614.106(b) states that a
formal complaint of discrimination must be filed within 15 calendar

days from receipt of th&Notice of Right to Filé which gives the
complainant notice of his/her right to file a formal complaint.

v



Youl/your client made previous contacts with the EEO office,
specifically 30 March 2014, subsequently, you/your client received a
Notice of Right to File on 29 April 2010 via email and acknowledged
receipt of such; and did not pursue an EEO complaint within the
required timeframe To allege discrimination and continuous
harassment for the time period in question prior to 29 April 2010
would be untimely filed as you/your clienad the opportunity to
pursue this claim during her previous contacts with the EEO office.

(Id. (emphasis addey)

However, Ytuartedvised thahedid accept Plaintifs reprisal
claims because the previous complaint concerned a letter of terminaeon da
March 26, 2010, which had subsequently been rescindigdl. According to
Ytuarte, the new complaint of reprisal was basetheisecond termination letter,
issued May 13, 201@nd thereforevas a‘new claini that wagimely filed. (Id.)
Ytuarte stated that the letter operated apartial dismissdlof Plaintiff's
complaint and thdt[i]f [Plaintiff] believe[d] the claims in this complaint ha[d] not
been correctly identified, please notify [Ytuarte], in writing, withue (5)

calendar dayafter you receive this letter, and specify why you believe the claims

have not been correctly identifiéd(ld.)

On July 27, 2010, Plaintiff filed a formal complaint of discrimination
and reprisal witthe Department of Army. (Compl.31.) On Febrary 2, 2011,
the Department conducted a formal investigation andfifading conference(ld.)

The investigator did not find that Plaintiff was subject to discrimination or reprisal.

(1d.)



In May 2011, Plaintiff filed charges against Defendant withEqual
Employment Opportunity CommissidtEEOC’). (Id. 1 32.) Plaintiff requested a
formal hearing and investigationld() Nearly two years later, on April 24, 2013
the administrative law judge assigned to the case issued arsettiigga hearing
on April 30, 2013.(1d. 135.) On April 25, 2013, Plaintiff informed the
administrative law judge that because the EEOC had not issued a final decision
within 180 days, Plaintiff intended to pursue her claims in federal court and
therefore wihdrew her complaint with the EEOCIA{(1 36-38;1d., Ex. 1 at 2.
About a month later on May 28, 2013, Plaintiff filed suit in federal court. (Dkt.
#1.) Defendant subsequently filed a Motion to Dismiss that is currently before the
Court (Dkt. # 3)

LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) authorizes dismissal of a
complaint for“failure to state a claim upon which relief can be grahtédual.
analyzing a motion to dismiss for failure to state a clajtihe court acceptsall
well-pleaded facts as true, viewing them in the light most favorable to the

plaintiff.” In re Katrina Canal Breaches Litig., 495 F.3d 191, 205 (5th Cir. 2007)

(quotingMartin K. Eby Constr. Co. v. Dall. Area Rapid Tran869 F.3d 464, 467

(5th Cir. 2004)). To survive a Rule 12(b)(6) motion to dismiss, the plaintiff must

plead“enough facts to state a claim to relief that is plausible on its' f&sdl Atl.



Corp. v. Twombly, 550 U.S. 544, 570 (2007A claim has facial plausibility

when the plaintifpleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct &lleged.

Ashcroft v. Igbal 556 U.S. 662, 678 (2009).

DISCUSSION

Defendant argues that all of Plaintdfclaims except the pesal
termination claim should be dismissed for failure to exhaust administrative
remedies. (Dkt. # 3 at 7pefendant posits two reasons warranting dismissal of
the majority ofPlaintiff’s discriminatiorclaims: (1) Plaintiff failed to file a formal
complaint of discrimination within fifteen days of Receiving the Notice of Right to
File on April 29, 2010; and (2) Plaintiff failed to timely object within five days of
the Agencys November 32010 framing of the issues accepted for investigation
and dismissed as untimelyld(at 9.)

A. Failing to File Formal Complaint of Discrimination Within Fifteen
Days of Receiving Notice of Right to File

The exhaustion of administrative remedies is a prerequisite to filing

suit, under either Title VII, the ADEA, or the ADASeeTaylor v. Books A

Million, Inc., 296 F.3d 376, 3799 (5th Cir. 2002) (Title VII claim)Coke v. Gen.

* Although Local Court Rule 7(e)(2) provides thf}f there is no response filed
within the time period prescribed by this rule, the court may grant the motion as
unopposed,this Courts practicas to examinghe merits of an unopposed motion.
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Adjustment Bureau, Inc640 F.2d 584, 595 (5th Cir. 1981) (en banc) (ADEA

claim)®; Dao v. Auchan Hypermarke®6 F.3d 787, 789 (5th Cir. 1996) (ADA

claim).

In orderfor a federalemployee plaintifto exhaust administrative
remedies, a feder@mployeeplaintiff mustfirst comply with the EEO regulations
as set forth in 29 C.F.R.1%14.10%t seq.To begin federal employees must
“Initiate contacwith [an EEQ counselowithin 45 days of the date of the matter
alleged to be discriminator, or in the case of personnel action, within 45 days of the
effective date of the actidh.29 C.F.R. 81614.105(a)(1) After an employee
initiates contact with an EEO Counselor, the EEO Counseldhhgsdays to
conduct an interview with the employelel. §1614.105(d). If the mattdras not
been resolvelly the Counselor, aggrieved employee, and empltyeCounselor
shall inform theaggrieved persom writing of the right to file a discrimination

complaint not later than the thirtieth day after contacting the Counsklor:The

> While exhaustion of administrative remedies is always required for Title VII
claims,federal employees asserting claiomgler the ADEA may choose between
either pursuing their administrative remedies through their employingpiee
EEO)and the EEOC, or proceeding directly to federal coBtévens v. Dep of
Treasury500 U.S. 1, 56 (1991); 29 C.F.R. § 1614.201(&Jowever, mce a
plaintiff has decided to pursue his ADEA claim though the EEO administrative
process, he must exhaust these administrative remedies before filing an action in
federal court.SeeWhite v. Frank 895 F.2d 243, 244 (5th Cir. 1990) (per curiam).
Thus, because Plaintiff sought EEO counseling and pursrddtle VII, ADEA,

and ADA claims administratively, she is required to exhaesatiministrative
remedies before filing suit in federal court.
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notice shall inform the complainant of the right to file a discrimination complaint
within 15 days of receipt of the notice . .1d. “A complaint must be filed within
15 days ofeceiptof the notice .. ” 29 C.F.R. 81614.106(b).If theemployee
fails to file his or her formal complaint within this fifteelay period, the agency
may dismiss the action. 29 C.F.R1&14.107(a)(2).

Defendant seizes upon these regulatiorssgoethatbecause
Plaintiff’s Complaint reurges the claims previously dismissed for failure to file a
formal complaint within fifteen days, Plaintif Complaint should be dismissed for
failure to exhaust. Defendant is certainly correct that where a plaintiff has failed to
meet the fifteerday deadline to file a formal complaint, a plainsftlaims are

subject to dismissal for failure to exhaust._In Casimier v. U.S. Postal Sehace

Fifth Circuit held that because a plaintifailed to file a formal EEO complaint
within fifteen days of his receipt of the NotioéFinal Interview from the Postal
Services EEO Office, as required under 29 C.F.R. § 1614.106¢mx,plaintiff
“failed to timely exhaust his administrative EEO remetlidgl2 F. Appx 201,

204 n.1 (5th Cir. 2005per curiam) Likewise, inJoseph vPotter the court held,

“If an employee fails to file a formal EEO complaint within fifteen days of
receiving notice of his right to do so, he has failed to timely exhaust his
administrative remedies, and he is therefore barred from pursuing his

discrimimation claim in federal coutt. Civil Action No. H-04-1886, 2006 WL

12



1581894, 8*2 (S.D. Tex. June 6, 2006) (citifgaxaca v. Rosco®41 F.2d 386,

388 (5th Cir. 1981) (concluding that a federal court properly dismisses a claim
where the plaintiff has faed to timely comply with the administrative filing
requirements)).

However, Defendaid argument overlooks the fact tfaintiff's
current Complaint before the Cowvasfiled within the fifteenday time period.
Indeed, after receiving her second termination letter on May 13, 2010, Plaintiff
initiated another contact with EEO Counselor Ytuarte on June 14, 2010. Ytuarte
sent Plaintiff a Notice of Right to File a Complaint of Discrimination on July 13,

2010, andPlaintiff filed a formal complaint on thieurteenth day-July 27,

2010—within the fifteenday time limit.

Nevertheless, Defendant is correct that Plaist@omplaint reurged
the same allegedly discriminatory practices that had been previously dismissed by
the EEO Counselor for failure to timely file within the fifteday time period.
Presumably, Plaintiff reurged thgenticalclaims because she was given a second
termination letter with #atertermination date.Thus, theCourt must answer the
guestion that logically followslid the seconcetmination letter allow Plaintiff to
reurge her discrimination claims by restarting aipplicable time limitsequired

for administrative exhaustié@n
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1. Limitations Period Begins on Date of Alleged Unlawful
Employment Action

It is well-established thaherelevantlimitations period for
discrimination claims begin at the time of the allegedly discriminatory decision,
even if the consequences of the allegedly discriminatory act do not occur until

later. Del. State Collv. Ricks 449 U.S. 250, 2558 (1980)see als&hristopher

v. Mobil Oil Corp, 950 F.2d 1209, 1217 n.2 (5th Cir. 1992¢lding that in Title

VII cases,‘the limitations period starts running when the plaintiff knows of the
discriminatory act).

In Phillips v. Leqggett & Platt, lo., the Fifth Circuit held thdtthe

limitations period begins when an employee is unambiguously informed of an
immediate or future termination.658 F.3d 452, 456 (5th Cir. 2011). Thetes
employer, Leggett, consolidated two of its Mississippi faegitand informed
Phillips, a sixtysix-yearold employee, that there were no positions available for
her at the new facilitgnd that she would be laid off on July 30, 200¥.at 453-
54. Phillips suspected that she was denied a position at the niey f@cause of
her age.ld. at 454. Four business days after Phillg®ployment ended, Leggett
recalled Phillips to work on a temporary basis at the new facility to assist with
consolidation.ld. After five monthsof working on a temporary basihillips was

officially terminated on January 2, 200RBl. On March 5, 2008, Phillips filed an

14



agediscrimination claim with the Equal Employment Opportunity Commission.
Id. Leggett argued that Phillips did not timely file her -@ligcrimination claim.

On appeal, the Fifth Circuiteldthat the*limitations period begins on
the date of the alleged unlawful employment action; once the plaintiff has
knowledge sufficient to sygmrt the ADEA claimthe 180day limitations period

begins’ Id. at 455 (citingBarrow v. New Orleans S.S. A8$932 F.2d 473, 4+

78 (5th Cir. 1991)). The court then lookedtelaware State College v. Rick&19
U.S. 250 (1980), wherein in the contekthe nontenured professts teaching
contract, the Supreme Colwddheld that the limitations period began to run on
the date the tenure decision was made and communicated to the ptawaff,
though one of those effects of the denial of tertttee eventual loss of
employment—did not occur until latet. 1d. (citing Ricks 449 U.S. at 258)The

court alsarelied onChardon v. Fernande454 U.S. 6 (1981), whidmadheld that

when nortenured professeplaintiffs were notified by letter that their
appointmentsvould terminate at a specified date in the futarel the Supreme

Court held that the statute of limitations begaftla¢ time of theliscriminatory

act not at the point at which tle®nsequencesf the act became painfulld.

(citing Chardon454 U.S. at €8).
The court therroncludedhatPhillips' 180-day limitations period

began orithe date of notice of termination, rather than the final date of

15



employment. 1d. at 456 QuotingClark v. Resistoflex Co., 854 F.2d 762, 765 (5th

Cir. 1988)). As the court explained, the notice of termination mustdased upon
an objective standard, focusing upon when the employee knew, or reasonably
should have known, that the adverse employment decision had beeii nidde.
(quotingClark, 854 F.2d at 765): The notice of termination must be unequivocal

to start the running of the limitations periodd. (citing Thurman v. Sears,

Roebuck & Co., 952 F.2d 128, 133 (5th Cir. 199Because Phillips was

unequivocally told that she would be terminated on July 30, the limitations period
began on that datdd.

Similarly, in McAleer v. Prudential Insurance Company of America

the court addressed whether a second termination ddtiteed the limitations

period for filing a discrimination claim. 928 Bupp. 2d 280 (D. Mass. 2013).

There,a fifty-nine-yearold sales associate, McAleer, failed to meet his sales

targets, and as such, his employer, Prudential, informed him of his termination by a
letteron July 24, 2009.Id. at 283. The l¢er noted that McAleer had accrued

fifty- eightdays of unused paid time off, and therefore calculated the effective date
of his termination as October 13, 200€. After his last day in the office, and on

the first day he began to be paid for his unusezition days, McAleer requested

and received shoterm disability leave lasting twelwegeeks, until October 17,

2009. I|d. Because McAleer did not spend his unused vacation time while on
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disability leave, this extended his effective termination dat® fOctober 13, 2009
until December 21, 2009d. Prudential issued McAleer new termination letter,
supereding and replacing the previous letter, and memorializing the nestiedfe
termination dateld. It was not until nearly a year later that Meal filed & age
discriminationcomplaint with theequal Opportunity Employment Commission
(“EEOC) on August 31, 2010ld. at 284.

On appeal, Prudential argutht McAleets claim should be
dismissed because he did not file his claim within the requisite 300 days of July 24,
2009. Id. Prudential contended that the July 24, 2009 letter was unequivocal
notice of termination and any extensions of the effective date of termination were
purely administrative and did not affect whether he would be employé#te
company going forwardld. at 284-85. McAleer, on the other hand, argued that
because PrudentialNovember 4, 2009 lettéreplaced and supsded the July
24, 2009 letter and reflects the extension of his effective termination date, he did
not have unequivocal notice until November 4, 20@B at 285.

The court found McAlees position‘untenable for a number of
reasons. Id. First, the courheld that‘the existence of a second letter does not
change when McAleer had notice of his terminatiofihe court explained,

The Supreme Court has made clear that the statute of limitations
begins to run at the time of the allegedly discriminatory decision, even

if the plaintiff s employment continues, and the consequences of the
allegedly discriminatory aetin this case terminatierdo not occur

17



until later. Del. State Collv. Ricks 449 U.S. 250, 25568 (1980).
Prudential notified McAleer of hiermination on July 24, 2009 he

fact that the final consequences of that decision came later does not
change when McAleer learned of the decisidlor does a

confirmatory, superceding letter somehow wipe away more than three
months of McAle€rs knowledge that Prudential had fired him

Id. (emphasis added).

Second, the court dismissed McAleeargument that a reasonable
person would have believed that Prudential had rescinded its decision to terminate
him because his termination date was pushed back for two mddth&bsent any
allegation that McAleer was able to return to wdfthe onlyreasonable
interpretation is that Prudential merely adjusted the effective date of his
termination to account for his shderm disability leave, not that Prudential had
reconsidered his termination, certainly not that it had rescinded its termihation.

Id. Thus, because McAleer did not file his claim with the EEOC 300 days after the
unequivocal July 24, 2009 termination letter, the Court dismissed Mcaleer
claims as untimelyld. at 285-86.

As a result of the holdings Phillips andMcAleer, this Caurt can

confidentlyconclude that the timely filing requirements applicable to Plaistiff
discrimination claims began to accrue when she was unequivocally notified of her
terminationon March 26, 2010. (Compl. § 27.) Thus, as of March 26, 2010,
Plaintiff hadforty-five days to contact an EEO counselor, which she did, and then

had fifteen days to file a formal complaint after receiving a Notice of Right to File
18



a Complaint of Discriminatiarwhich she did not Failureto abide by these
carefully outlinedime limits warrants dismissal for failure to adhere to the
administative exhaustion requirementSeeCasimer 142 F. Appx at 204 n.1;
Joseph2006 WL 1581894, at *2.

The fact that Plaintiff was issued a seconditeation is immaterial
for purposes of calculating the timely filing deadlines. M&Aleer made clear,
“[t]he fact that the final consequences of that decision came later does not change
when [Plaintiff] learned of the [termination] decisidor®28 F. Supp. 2d at 285t
wasmerehappenstance that the Army was required to rescind its first letter of
termination because of Plaintdgfstatus as a federal employee receiving disability
retirement benefits from her previous employment with the USDi#e secad
termination letter did nalter the required time limits for filing a discrimination
claim. Plaintiff was unequivocally notified of her termination on March 26, 2010;
thus, as of that date, Plaintiff was required to abide by the £f{Dg deadlines.
The second termination letter does not resurrect Plastifftimely filed
discrimination claims to afford Plaintiff another bite at the
administrativeexhaustion apple.

2. Equitable Remedies

Although Plaintiff did not timely file heformal Complaint with the

EEO office within the required fifteeday timeframethe fifteerday time limit is
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subject to such equitable defenses as waiver, estoppel, and equitable tolling. 29
C.F.R. § 1614.604(c) The time limits in this part are subjego waiver, estoppel,
and equitable tolling).

As a preliminary mattehoweverthe Court observes that the
equitable defenses of waiver and equitable tokirggnot applicable to the instant
action. Defendant has not waivedimitations defense; in fact, Defendant has
consistently argued th&aintiff’s failure to timely file her Complaintith the
EEOwarrants dismissdor lack of administrative exhaustiorfSeeDkt. # 3;see
alsoid., Ex. 1C.) Furthermoreequitable tolling is also inapipable because that
defense appliewhen: (1) a pending action between patrties in the wrong forum; (2)
the plaintiff s unawareness of the facts supporting this claim because defendant
intentionally concealed them; and (3) an agémnayisleading the plaintiff about

his/her rights.Phillips, 658 F.3d at 457 (citinGranger v. Aarors, Inc., 636 F.3d

708, 712 (5th Cir. 2011)). The factual allegations recited in Plag@dmplaint
do not suggest that any of above scenarios applies.

The third equitable defense, estoppel, bars an employer from asserting
alimitation period as a defense when the employéailure to comply with the

deadlines was a result of the emplogenisconduct Rivers v. Geithner--- F.

App’'x ----, 2013 WL 6623842, at*3 (5th Cir. 2013) (per curiamyeealso

Christophew. Mobil Oil Corp., 950 F.2d 1209, 1215 (5th Cir. 19929ting that
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estoppel is warranted wherf@aintiff’s unawareness of the facts necessary to
support a discrimination charge or unawarsrasis legal rights-is due to

defendaris misconduc); Rhodes v. Guiberson Qil Togl827 F.2d 876, 879 (5th

Cir. 1991) (If the defendant did conceal facts or misled the plaintiff and thereby
caused the plaintiff not to assert his rights within thétéittons period, the

defendant is estopped from asserting the EEOC filing time as a d&fetiBee
employe€bears the burden of presenting facts which, if true, would require a court
as a matter of law to estop the defendant from asserting the sfdiot#adions.”

Rivers 2013 WL 6623542, at *4 (quoting McGregor v. La. State Univ. Bd. of

Supervisors3 F.3d 850, 865 (5th Cir. 1993)).
Plaintiff is not entitlecan estoppeblefensébecause she has not
demonstrated any facts tHa¢fendant second termination affirmatively misled

her about her termination dat€eeRamirez v. City of San Antonj@12 F.3d 178,

184 (5th Cir. 2002)“@A court will equitably toll limitations period only when the
employers affirmative acts mislead the employ@e.The only reasoefendant

sent the subsequent letter extending her termination date was because Plaintiff was
a former federal employee receiving disability payments from her tenure at the
USDA. The Court cannatoncludethat Defendantintended to indue [Raintiff]

not to file suit! McGregor 3 F.3d at 865. While the second termination letter

may havé‘created a practical problérfor Plaintiff, “it did not alter the legal
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effect of earlier notice of an allegedly improper employment actiéillips, 658
F.3d at 458.

B. Failing to Timely Object to the Agen®/Framing of the Issues
Accepted for Investigatiowithin Five Days

Defendant also argues tHaaintiff's claims should be dismissed for
not objecting to Ytuarts issueframing letter within five days(Dkt. # 3 at 16
11.)

Severalcourts have concluded that a failure to objecrt@agency

framing of the issues warrants dismiss@ée, e.g.Clayton v. Rumsfeld106 F.

App’'x 268, 271 (5th Cir. 2004} Clayton did not object to the framing of the issue
by the EEOC and the ALJ, which issue did not include her demotion claim. Thus,
Clayton’s demotion claim was abandoned, and the employer was not given the
opportunity effectively to try to eliminate possible discriminatory practices and

policies’); Dollis v. Rubin 77 F.3d 777, 780 (5th Cir. 199&)olding that because

plaintiff did not object to the issues as stated by the Resolution Complaint Center,
summary judgment was appropriate as to those claims given that plaintiff did not
exhaust her administrative remedies).

Therefore, vimen the Armys EEO office made clear which of
Plaintiff’s claims it would investigate and which claims it would dismiss (due to
the previous untimely filing) and provided Plaintiff with an opportunity to object

writing within five days of its November 3, 2010 determination, Plaistiilure
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to dbject constitutes abandonment. Consequently, Plaintiff failed to exhaust her
administrative remedies.

CONCLUSION

For the aforementioned reasons, the CBIRANT S Defendants
Motion to Dismiss Plaintiffs hostile work environment and reasonable
accommodation claims (Dkt. # 3). However, the Court notes that Plantiff

reprisal termination claim isot dismissed.

IT 1SSO ORDERED.

DATED: San Antonio, Texas, January 17, 2014.

7
David Ag'l Ezra
Senior United States Distict Judge
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