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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

MELBA MONTALVO, CV. NO.5:13CV-997-DAE
Plaintiff,
VS.

AEROTEK, INC.

Defendant.

w W W w wuwwuw w w

ORDER(1) DENYING DEFENDANT SMOTION FOR SUMMARY JUDGMENT;
(2) GRANTING DEFENDANT'S MOTION TO STRIKE JURY DEMAND

OnNovember 12, 2014, the Court held a hearingheMotion for
Summary Judgment and Motion to Strike Jury Denfded by Defendanferotek,
Inc. (“Aerotek or “Defendant) (“MSJ,” Dkt. # 16; “Mot. Strike,” Dkt # 1)/ Lecia
L. Chaney, Esq., represented Plaintiff Melba Montgl\Montalvd’ or “Plaintiff”);
Christine E. Reinhard, Esgepresentederotek After careful consideration of the
memoranda in support of and in opposition tortlitions and in light of the
parties arguments at the hearing, the Court, for the reasons that fRl6WIES
Defendant’dViotion for Summary JudgmefiDkt. # 16)andGRANT S Defendant’s

Motion to Strike Jury DemandDkt. # 17)
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BACKGROUND

In May 1997 Montalvobegan workingas an administrative assistant
for the recruiting and staffing agency, AerotéiMSJ Resp., Dkt. #22,
“Montalvo Aff.,” Ex. 2 (“TPA Straughn Aff)) 1 1;MSJ Resp., Ex. A T 1.During
her fifteen years of employment at Aerotek, Montalvo climbed the corporate ladder
to a position as Customer Service Supervisor (“CSS”) in the Central Region.
(Montalvo Aff.  2;“Tydings Dep.,” MSJ Resp., Ex. 2 at 190:25, 191:17.) In 2012,
she was fortyfive years old.(SeeTydings Dep. at 190:25.)

In September 2012, Montalvo attended a company meeting in Fort
Worth. (Montalvo Aff. § 7.) At that meeting, Mike HansdgfiHansen”) the Central
Region’s Regional Vice Presidendglivered a presentation, during which he said,
“We are going to get rid of the dinosaurs of the compan§/Montalvo Dep.,”
MSJ Resp., Ex. 1 at 182:23; “Rodriguez Aff.,” MSJ Resp., Ex. 13 &t“Tydings
Dep.,” MSJ Resp., Ex. 2 a621-47:7.) Upon returning the San Antonio office,
Kevin Healy (“Healy”), the Director of Business Operations in the San Antonio

office, held a meeting to recap the Fort Worth meeting for the employees who had

! Hansen and fellow ecworkers deny the exact phrasing of this statement. (“Hansen
Dep.,” MSJ Resp., Ex. 14, 74:485:15 (“l was talking about our technology and

that we have to stay abrupt and on top of all technology changes . . . we never want
to becone dinosaurs and lose our position with the folks throughout the
organization.”) However, at the summary judgment stage, the Court must view the
evidence in the light most favorable to the plaintfievin M. Ehringer Enters. v.
McData Servs. Corp., 646 F.3d 321, 326 (5th Cir. 2011).
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been unable to attendMontalvo Aff. 3 Montalvo Dep. at 202:120.) During

that discussion, Healy repeated Hansen’s dinosaur comment to the group.
(Montalvo Dep. 202:120.) Sometime shortly thereafter, Montalvo, who was the
oldest CSS in the Central Region, discuss&dperception thalansen’semark

was inappropriate with other colleagues. (Montalvo D8p:5-22.)

On September 17, 2012, Tracy LeClaire, Aerotékigployee
Relations Specialist, provided Kiley Cochran (“Cochran”), Montalvo’s direct
supervisor, with a template for a Final Written Warning letter prepared for
Montalvo. (MSJ Resp., Ex. 19.Dn October 2, 2012, Montalvo receiviia@ “Final
Written Warning” regarding unsatisfactory performance. (MSJ Resp., ExTh#.)
letter cited various performance issues, whighletter statetha[d] been brought
to [her] attention verbally on multiple occasions by [her] supervisor, Kiley
Cochran.” (Id. at 1.) Montalvo disputes that she ever received any oral or written
warnings about her performance prior to this incidétAero Montalvo Dep.,”

MSJ, Ex.3 at236:14-16.)

On October 4, 2012, Montalvo reported for the first time Hansen'’s
comment to Tanya TydindSTydings”), who was Aerotels Human Resources
Manager for the Central Region. (Tydirlgsp. at 19:515, 69:8-12; Aero
Montalvo Dep. aR37:2-5, 240:4-7.) Tydingsimmediately investigated the
complaint by reaching out to two human resources specialists that were present at
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the September meetings well aHealyCochrar? (Tydings Dep. 69:1:870:13)

All parties present confirmed that Hansen had made a remarkdbosaurs, but
stated thathecomment did not allude to terminating employees based oarabe
instead related to technological change at the company. (MSJ Resp., Ex. 12 at 4.)
Tydings conveyed these findings to Montalvo and suggested that she speak
individually with Cochran, Healy, and Hansen so that they could reassurether of
meaning of the commen(ld.)

Meanwhile, hroughout October 2012, Montalvo and Cochran engaged
in discussions about the performance of Marisol Hernaitleznandez”) who
Montalvo directly supervised.S€eMSJ Resp., Ex20-22.) Marisol was having
ongoing issues with the Drug and Background Audit. (MSJ Resp., Ex. 20.)
Through email, Cochran suggested that Montalvo could eitherwgitéernandez
or terminateher. (MSJ Resp., Ex. 21At the recommendation of Tydings,

Montalvo prepared a written warninghich she delivered to Hernandez
November 2, 2012. (MSJ Resp., Ex. 22; MSJ Resp., Ex. 23 ht fleyponse to
Hernandez’'s question about whether sloalal be fired, Montalvo told hehat “this

could lead up to . .termination of your employmerfitas the written warning stated.

2 Tydings testified during her deposition that she never reached out to Hansen to
investigate the dinosaur comment. (Tydings Dep. at Z03)2 However,

Aerotek’s Statement of Position in response to the EEOC Charge, wdcig$
prepared, states that Tydings spoke to Hansen during her investigation of
Montalvo’s complaint. (MSJ Resp., Ex. 12 at 4.)
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(Montalvo Dep. at 265:2266:2.)

On the same day coworker named Steven called Cochran tdell
that Hernandez was crying because Montalvo had showed Hernandez Cochran’s
emailthat suggested termination and becavsatalvosuggested that Hernandez
get an attorney and find loopholesavoid terminatiori (Tydings Dep. at 79:8.7;
Cochran Dep. at 122:322.) Although Montalvo and Hernandez denteé
specifics of that conversation, Montalvo was terminated that day. (MSJ Resp., Ex.
17.)

On November 12, 2012, Montalvo filed an EEOC Charge of
Discrimination, which alleged that she had been discriminatedsddmnause of
her age and retaliated against because of her report of the discriminatory remark.
(MSJ, Ex. 20.)

On September 26, 2013, Montalfited a petition in Texas’s 73rd
Judicial District, Bexar CountynamingAerotek as the solgefendant (Dkt. # 1,
Ex. 5 at 3) She asserted claims of age discrimination and retaliation under the
Texas Commission on Human Rights ACEICHRA"), Texas Labor Code 8§ 21.051
(Id.) Montalvosoughtdamages for loss of earnings, loss of earning capacity, mental

anguishand attornels fees.(ld. at8.) On November 1, 2013, Aerotek removed

* Although Montalvo does not dispute that Steven made this call, both she and
Hernandez dispute that the events that Steven described took place. (MSJ Resp., Ex.
23; Montalvo Dep. at 265:189, 268:325.)
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the case to this Court, invoking the Court’s diversity jurisdiction. (Dkt. # 1.)

OnJuly 25, 2014, Aerotek filed a Motion for Summary Judgment (Dkt.
# 16), as well as a Motmto Strike Jury Demand (Dkt. # L.7Montalvosubmitteda
responséo the Motion to Strike on August 1, 2014 (Dkt. # 20), to which Aerotek
filed a reply on August 8, 2014 (Dkt. # 21). Montalvo submitted a response to the
Motion for Summary Judgment on August 8, 2014 (Dkt. # 22), to which Aerotek
filed a reply on August 16, 2014 (Dkt. # 26).

LEGAL STANDARD

A movant is entitled to summary judgment upon showing‘tthatre is

no genuine dispute as to any material fact.” Fed. R. Civ. P. Sé@palsdveadaa

v. K.A.P. Enterprises, L.L.C756 E3d 875, 880 (5th Cir. 2014 A dispute is only

genuine “if the evidence is such that a reasonable jury could return a verdict for the

nonmoving party.”Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

The moving party bears the initial burden of demonstrating the absence of any

genuine issue of material fact. Celotex Corp. v. Ca##&it U.S. 317, 323 (1986).

If the moving party meets this burden, the nonmoving party must come forward with

specifc facts that establish the existence of a genuine issue for@igttibuidora

Mari Jose, S.A. de C.V. v. Transmaritime, Inc., 738 F.3d 703, 706 (5th Cir. 2013)

(quotingAllen v. Rapides Parish Sch. Bd., 204 F.3d 619, 621 (5th Cir. 2000)).

“Where therecord taken as a whole could not lead a rational trier of fact to find for
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the nonmoving party, there is no ‘genuine issue for triakillman v. Loga 697

F.3d 299, 302 (5th Cir. 2012) (quotiiMpatsushita Elec. Indus. Co., Ltd. v. Zenith

Radio Corp.475 U.S. 574, 587 (1986)).
In deciding whether a fact issue has been created, “the court must draw
all reasonable inferences in favor of the nonmoving party, and it may not make

credibility determinations or weigh the evidenc&évin M. Ehringer Entersv.

McData Servs. Corp., 646 F.3d 321, 326 (5th Cir. 2QdugtingReeves v.

Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000)). However,

“[u]lnsubstantiated assertions, improbable inferences, and unsupported speculation

are not sufficient to defeat a motion for summary judgment.” United States v.

Renda Marine, In¢667 F.3d 651, 655 (5th Cir. 2012) (quoting Brown v. City of

Hous, 337 F.3d 539, 541 (5th Cir. 2003)).

DISCUSSION

l. Defendant’dMotion for Summary Judgment

TheCourt first considers the argumentsAiaerotek’sMotion for
Summary Judgment. In its motiokerotekcontendghatMontalvo’'s TCHRA
claims fail because: (1) there is no direct evidence of age discriminatia@ve2)f

Montalvo could make out a prima facie case undeMetBonnell Douglas

burdenshifting framework for circumstantial evidence of discrimination, Aerotek
had a legitimate, nediscriminatory reason for Montalvo’s discharge that Montalvo
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cannot rebut as pretext; and (3) Montalvo cannot establish her primadaeief
retaliation. (MSJ 320.) The Court considers each argument in turn.

At the outset, the Court notes that, becatSEIRA was modeled after
federal civil rights law and is intended to coordinate state law with federal law in
employment discrimination cases, the Texas Supreme Court inteF@igiRA in

light of federal law and the cases interpreting that lawe United Servs. Auto.

Ass’n, 307 S.W.3d 299, 308 (Tex. 2010). Accordingly, unless the Texas Supreme
Court has held otherwise, courts look equally to federal and state law in evaluating
claims undelTfCHRA.

A. Age Discrimination

A plaintiff seeking to prove age discriminatiander TCHRAcan
proceed under one of two frameworks, based on whether there is direct evidence of

the discrimination.SeeQuantum Chem. Corp v. Toennies, 47 S.\W.3d 473, 476

(Tex. 2001).If the plaintiff can present direct evidence of “discriminatory animus,”
the burden then shifts to the employer to show that “legitinegtgonsvould have
led to the same decision regargdle$ any discriminatory motivée's.ld.

Alternatively, if the plaintiff does not have direct evidence of
discriminatory animus, she can demonstrate a prima facie case by showing that she
was “(1) a member of the protected class uAd&HRA, (2) qualifiedfor . . . her
employment position, (3) terminated by the employer, and (4) replaced by someone
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younger.” Mission Consol. Indep. Sch. Dist. v. Garcia, 372 S.W.3d 629, 642 (Tex.

2012). Upon making the showing, the burden shifts to the employer to “atecula

some legitimate, nediscriminatory reason” fathe termination.Quantum Chem.

47 S.W.3d at 477. The burden then shifts back to the plaintiff to show that the
stated reason was in fact a pretext for discriminatidn.

Aerotek argues that Montalvot$aim fails under either framework
because there is no direct evidence of discrimination and because Montalvo is
unable to rebut Aerotek’s legitimate, ndiscriminatory reason for terminating her
with evidence of pretext. (MSJ at13/.) Montalvo counts that there is direct
evidence of age discrimination and, even if there is not, she has rebutted Aerotek’s
legitimate, nordiscriminatory reason for termination with evidence of pretext.

(MSJ Resp. at-310.)

1. Direct Evidence of Discrimination

To showdirect evidence of discrimination arising out of remarks, the
remarks must be *’1) related to the protected class of persons of which the plaintiff
IS a member; 2) proximate in time to the complainéddverse employment
decision; 3) made by an individualth authority over the employment decision at
iIssue; and 4) related to the employment decision at issue.” Comments that do not
meet these criteria are considered ‘stray remarks,’ and standing alone, are

insufficient to defeat summary judgmentlacksonv. CatWestern Pack’g Corp.
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602 F.3d 374, 380 (5th Cir. 2010) (quotiRgbinstein v. Adm’rs of Tulane Educ.

Fund 218 F.3d 392, 46@1 (5thCir. 2000)) see alsdvans v. City of Hous., 246

F.3d 344, 349 (holding that claims of age discrimination uAd¥tA and TCHRA

“are all evaluated within the same analytical framework”); Murphy v. Uncle Ben'’s,

Inc., 168 F.3d 734, 739 (5th Cir. 1999) (“The purpos&@ ©HRA is to coordinate
and conform with federal law under Title VII aAdDEA.").

Montalvo relies orthe statement[iv]e are going to get rid of the
dinosaurs in the company” as direct evidence of discrimination. (MSJ Resp. at 4.)
Aerotek contends that Montalvo cannot establish the first, second, or fourth element
of this test and, accordingly, no direct evidence of age discrimination exists. (MSJ
at5-7.)

a. Whether the Comment Was Adgelated

Aerotek relies on the BH Circuit casd orrechHernandez v. General

Eledric Co. 519 F.3d 41 (1st Cir. 2008) to argue that the term “dinosaur” is not per
se ageelated and, given the context, Hansen’s remark was net&ged. (MSJ
5-6.) Montalvo argues that the context in which the comments were made in

TorrechHernandezvas dfferent than the context here, where they were facially

agerelated. (MSJ Resp. at5.)
“In order for an agbasedcommento be probative of an employsr’

discriminatory intent, it must be direct and unambiguous, allowing a reasonable jury
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to conclude without any inferences or presumptions that age was a determinative

factor in the decision to terminate the employaélyvill v. United Cos. Life Ins.

Co,, 212 F.3d 296, 304 (5th Cir. 2000 this context,direct evidence includes
any statement or document which shows on its face that an improper criterion
served as a basisnot necessarily the sole basis, abasis—for the adverse

employment actiofi. Fabela v. Socorro Indep. Sch. Dist., 329 F.3d 409, 415 (5th

Cir. 2003) In applying ths testacourtcanlook to the common dictionary
definition of the terms used to assess the directness and ambiguity of the statement.

SeeFord v. PotterNo. 3:072CV-1039D, 2008 WL 4791511, at *2 (N.D. Tex. Nov.

4, 2008) (relying on dictionamgefinitions of “youthfut and “vibrant” in
determining whethrethe remarks were agelated).

Neither the Fifth Circuit nor its district courts haieectly addressed
whether a dinosaur comment is agé&atedunder the direct evidence teSthe

Western District of Texas once addresdeglquestionn Lewis v. Home Depot

U.S.A., Inc., No. AO6-CA-058LY, 2007 WL 1100422, at *6 (W.D. Tex. Apr. 10,

2007)under the circumstantial evidence test for discriminatory remarks, which is

less stringent than the direct evidence t€&imparelackson v. CaWW. Packaging

Corp, 602 F.3d 374, 380 (5th Cir. 2010) (describing the-fmant test for direct

evidence of discriminatory remarkgjith Laxton v. Gap InG.333 F.3d 572, 583

(5th Cir. 2003) (holding that, to amount to circumstantial evidence of
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discrimination, a remark must “first, demonstrate discriminatory animus and,
second, be made by a person primarily responsible for the adverse employment
action or by a person with influence or leverage over the formalicleciaker”).

There, the court found that comments includitighe dinosaurs are going away”

and ‘[t}he dinosaurs are going extinct” were enough to satisfy the test as to whether
discriminatory remarks were circumstantial evidence of discriminatobhrat *6.

In so finding, the court statedat“referring to people as dinosaurs, as [the

employee] admitted he had done, at the very least hints of discriminatory animus
toward older workers|[.]’ld.

In TorrechHernandezwhich Aerotek points tahe FirstCircuit

addressed the same question, again under the circumstantial evidence standard.
There, the First Circuheld thatan employee’s reference to himself and other
employees as “dinosaurs,” in the context of other statements about age and lack of
enegy, as well as age and speed, was a stray remark that did not show evidence of
agerelated animus or bias. 519 F.3d at®. In so holdng, the court relied on
Merriam\Webster’s definition of dinosaur, whichaa “impractically large,

out-of-date, or obolete” and which the court found “comports entirely with [the
employee’s] explanation, corroborated by witnesses, that his statement referred to
the outdated practices and machines still used in the Puerto Rico factddeat”

55. In a footnote, theourt noted that “District courts outside of the First Circuit
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have addressed similar statements when assessing whether the term ‘dinosaur’ is
evidence of pretext,” but concluded that “[t]here is little uniformity among the
courts, however, and the consions reached largely are based on the context in
which the statements were madéd’ at 55 n.8.

Even vewing the evidence in the light most favorable to Montative,
statementWe are going to get ridf the dinosaurs of the compdnyg not so‘direct
and unambiguous” that a reasonable jury c6atthclude withouainyinferences or
presumptionshatage was a determinative factoMVyvill, 212 F.3d at 304A jury
would have to draw an inference from the comment to conclude that the comment
was ageaelated. Accordingly, the statement does not satisfy the divedénce
test, although such a finding does not preclude consideration of the statement as
circumstantial evidence, as the Court discusssgpng Part B.

b. Whetherthe Remarks Were Related to the Employment
Decision at Issue

Moreover, evenif the statement was agelated, it was natlated to
the employment decision at issuEne comment was made & large group in a
context wholly unrelated to Montalvo’s terminatio8ince the Court must infer that
the dinosaur comment was related to the ultimate decision to fire Montalvo, the

comment is not direct evidence of discriminati@ee, e.gHaglund v. St. Francis

Episcopal Day Sch., 8 F. Supp. 3d 860,-&5(S.D. Tex. 2014) (finding that
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comments during a faculty meeting about the expectations for faculty’s use of new
technology, and encouragement to retire if faculty members were unwilling to adopt
that technology, were not reldtéo the decision not teenew gparticularteacher’s
contracj.

Accordingly, although the dinosaur comment could give rise to an
inference of discrimination, it does not constitute direct evidence of discrimination.

2. Circumstantial Evidence of Discriminah

Aerotek ontends that, even if Montalvo was able to support a prima
facie showing of age discrimination through circumstantial evidence, her claim
nevertheless fails because she cannot rebut Aerotek’s legitimatdiscaominatory
reason for the termination with evidence of pretext. (MS3-E8.3 Because both
parties assume, for the sake of this motion, that Montalvo can make out a prima

facie case of age discrimination under Bhe&Donnell Douglagramework for

circumstantial evidence of discrimination, the Court assumes the same without
ruling on the issue.

a. Legitimate, NorDiscriminatory Reason

Aerotek contends that Montalvo was terminated for breaching her
obligations as a supervisor and under Aerote&igfidentiality agreement in the
manner that she handled Hernandez’s discipline, after she had recsivad
counseling ana written warning for unsatisfactory performance aedertheless
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failed to improve. (MSJ at 8.)

According to Cochran, immediately after becoming Montalvo’s
supervisoin May 2012, she became aware of Montalvo’s unsatisfactory
performance and began to verbally counsel MontafSJ, Ex. 7 1 5.) In June
2012, Cochran verbally counseled Montalvo about unprofessional comments that
she made during a presentation, as well as her nonresponsiveness to certain audits
and her failure to keep track of folders containing personal informatidr). (

In August 2012, Cochran learned that Montalvo was not attending

leadership meetings, she was not training and developing the Vendor on Premise
community, and there were many data entry errors and issues in the department that
Montalvo oversaw. I{.  6.) Accordingly, Cochran took Montalvo to lunch to
discuss the issues with her performar@mevent that Cochran considered a verbal
warning. (d. Y 7.) On September 5, 2012, Cochran received a copy of an email
from an Aerotek employee, who had made an anonymous complaint to Hansen
about the way that Montalvo and her team treated him, which Cochran felt
confirmed her observations about Montalvo’s-pal leadership qualitiesid( { 8.)
On September 11, 2012, Cochran received a report from a Human Resources
Specialist about Montalvo’s failure, as a supervisor, to appropriately handle a
harassmencomplaint. [d. 1 9.)

Because Cochran felt that her verbal warnings were not resulting in any
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change in Montalvo’s behavior, she decided, in consultation with Tydingsue |
Montalvo a written warning.Id. 1 10.) On September 17, 2012, she received the
warning template from human resources, which she issued on October 2,12012. (
112)

Montalvo’sperformance did not improve following the written warning
and Cochran continued to learn of concerns with Montalvo’s performaltte. (

1 16). In fact, Montalvo testified that she did notakeany efforts to improve her
performance between October and November 2012:
Q. Did you take any sort of efforts in order to improve your
employment your performance between October and November
20127
A. No. | was doing my job, and that was it.
Q. Well, so you didn’t take you didn’t take, in your mind, any
extraordinary steps or any additional steps between October 2nd and
November 2nd in order to improve your performance.
Ms. Chaney: Objectim Calls for speculation.
The Witness: No. +1 didn’t because | didn’t think | did anything
wrong. My thing was if | had performance issues, why didn’t
anybody speak to me about it before this time?
(MSJ, Ex. 3 at 244:1245:8.)

Accordingly, Defeadant contends that, when Cochran and Tydings
learned of Montalvo’s leadership failure in handling Hernandez'’s discipline, they
concluded that termination was appropriate.

b. Pretext

Although TCHRAand ADEAemploy the same analytical framework,
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they “involvea different causation inquiry at tfgretext]stage of thévicDonnell

Douglasanalysis.” _Reed v. Neopost USA, Inc., 701 F.3d 434, 440 (5th Cir. 2012).

While ADEA requires proof that age was the “but for” cause of the adverse
employment actioat the pretxtstage of the analysi$CHRA only requires proof

that age was a “motivating factor” in the decisford. (quotingQuantum Chem.

47 S.W.3d at 480)However, the Texas Supreme Court has made clear that, in
demonstrating pretext, the plaintiff bears the burden to show that the proffered
reason is “falseandthat discrimination was the real reason”: merely showing that

the reason is false is insufficigilo meet the plaintiff's burdenwal-Mart Stores,

Inc. v. Canchola121 S.W.3d 735, 741 (Tex. 2003) (quotiig Mary’s Honor Ctr.

v. Hicks, 509 U.S. 502, 515 (19933ge als®Baker Hughes Qilfieldperations

Inc. v. Williams, 360 S.W.3d 15, 23 (Texpp—Hous. [1st] 2011) (“even if the

evidence could be sufficient to support an implied finding that the reasons cited by

* Defendant argues that Montalvo cannot succeed on a miréde claim because
she has no direct evidence of discrimination. (MSJ Reply at 8 n.5 @tiagtum
Chem, 47 S.W.3d at 47&7; Reber v. Bell Helicopter Textron, In248 S.W.3d

853, 857 (Tex. App—Ft. Worth 2008).) Although it is true that the Texas Supreme
Court calls direct evidence cases “mixadtive cases” and circumstantial evidence
cases “pretext casegJuantum Chemicahakes clear that the “motivating factor”
standard of causation is the standard of causation for assessing pretext in a TCHRA
unlawful employment practice regardless of the type of evidence upon which the
plaintiff relies. 47 S.W.3d at 4780; see alsdreed 701 F.3d at 44(®Rineda v.

United Parcel Serv., Inc360 F.3d 483, 4889 (5th Cir. 2004) (finding that

Quantum Chemical’s holding regarding the causation standard was limited to
TCHRA cases alleging discrimination based on race, ceéx;, national origin,
religion, age, or disability).
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the employer for the employee’s termination are false, the employee still bears ‘the
ultimate burden’ to prove that the employer discriminated against him because of
[the protected characteristic]”).

Montalvo offers several reasotigat Aerotek’s legitimate,
nontdiscriminatory reason for her termination is pretextual and that age was a
motivating factor for her termination. (MSJ Reap6-10.) First, she argues that
Aerotek’s workforce statistics show an underrepresentation of employees over the
age of forty. [d. at 3-10.) Secondshe argues that she presented evidence to show
that the Hernandez incident did not occur as Aerdescribes. I€l. at 7.) Third,
she argues that her performance evaluations frd@d8-2012lack any mention of
poor performance arttiatnone of the verbal counseling that Aerotek refeis to
documented. Id. at 10.)

I. Workforce Statistics

Montalvo argues that the employee rosters produced by Aerotek during
discovery show “a gross undexpresentation of employees in the protected class,”
with only one out of seventsix employees in the Central Region’s CSS roster older
than Montalvo and only three older than forty (including Montalvo). (MSJ Resp. at
9.) Additionally, Montalvo argues that the statistics evidence “an extremely young
workforce,” where ninetgeven of Aerotek’s 133 employees in the Central
Region’s Field Support Group (73%}kve between the ages of twenty and thirty.
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(Id.) She contends that this evidence “demonstrate[s] a corporate mentality that is in
lockstep with Hansen'’s dinosaur commentid.)( Aerotek counters that statistical
evidence is insufficient to show discimatory motive in an individual disparate
treatment case. (MSJ Reply a8

A plaintiff alleging discrimination under a disparate treatment theory

can present statiss as part of a pretext showin§eeQuantum Chem., 47 S.W.3d

at 481382 (finding stastical evidence that older engineers had higher turnover than
younger counterparts, in combination with past satisfactory performance evaluation,
were probative to show pretext). Howevianpre than statistics are usually

necessary to rebut an employestsong showing of a legitimate, naiscriminatory

reason for discharging a particular employee.” Bauer v. Albemarle Corp., 169 F.3d

962, 968 (5th Cir. 1999%ee alsWalther v. Lone Star Gas Co., 977 F.2d 161, 162

(5th Cir. 1992) (“We have recognized that gross statistical disparities resulting from
a reduction in force or similar evidence may be probative of discriminatory intent,
motive or purpose. Such statistics might in an unusual casel@radequate
circumstantial evidenahat an individual employee was discharged as part of a
larger pattern of layoffs targeting older employees. This is not to say that such
statistics are enough to rebut a valid, ftlscriminatory reason for dischargima
particular employee.”).

To be probative, statistics cannot be devoid of context; the surrounding
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facts and circumstances dictate the value ofthtstical information.Compare

Cheatham v. Allstate Ins. Co., 465 F.3d 578, 583 (5th Cir. 2006) (finding that

statistics were not probative because they were devoid of context, tivbere
statistics showed that plaw suit, only two out of ten new hires were over forty and

postlaw suit, four out of eleven new hires were over fprayndConlay v. Baylor

Coll. of Med, 688 F. Supp. 2d 586, 595 (S.D. Tex. 2010) (finding that statistical

evidence that no females had been hired for any of seven openings in the prior five
years was insufficient to show pretext because the plaintiff “offered no proof of the
malke-up of the selection pool, beyond the bare assumption that an unspecified
number of females in Baylor’s clinical departments were qualified to be chairs”),

with Quantum Chem47 S.W.3d at 482 (finding that statistical evidence that older

engineers had much higher rate of turnover than younger engineers was probative
in conjunction with other evidence of pretext

Montalvo provides two categories of statisirtsupport of her pretext
showing the ages of all of the employees in 8&Spositionthroughout the
company, and the ages of all of the employees in the Central Region’s Field Support
Group. (Resp., Ex. AffiL4-15.) However, both sets of statistics dexoid of
context. With regard to the CSS data, it is undisputed that the positsoonedevel
above entnfevel. Without information about the ages of individuals applying for
the CSS role or information about the ages of those promoted and/or terminated
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from thatrole, the ages of the cohort provide no probative value as to pretext.
Similarly, the ages of the employees in the Central Region’s Field Support Group
are not probative without context. According to Montalvo’s factual statement, the
Field Support Group consisted of Customer Service AssociatiorByéinise
Administrators, and Administrative Assistant$d.,(Ex. A 11 2, 4.) At the hearing,
Aerotek noted that this cohort is made upedétively lowlevel positions. Without
information about the ages of individuals promoted and/or terminated from this
cohort, the Court cannot make any meaningful judgment about thatp®value

of the statistics.

In sum, the statistigsrovide no information as to a pattern of
terminationghat Montalvo was a part of, nor do they establish anything with regard
to her inparticular, othethan that there were not many people over the age iof 40
the particular positions represented by the statisidishout any additional context
for these statistics, they are not probative as to prigtdadr particular case

il Montalvo’s Performance History and the Hernandez
Incident

Additionally, Montalvo rebuts Aerotek’s reliance on the Hernandez

°> The Court notes that this is not one of the “rare” situations where raw data tells the
Court something meaningful. If, for example, the statistics showed that only a small
percentage of thentire ®@mpanywas over the age of 40, the low number, on its

own, might serve some probative value as to pretext. However, this is not the type
of data that Montalvo provides, and the data that she does provide requires some
context tocreateprobative value.
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incident by presenting evidence to show that the Hernandez incident did not occur
as Aerotek described. (MSJ Resp. at 7.) Montalvo further contends that, to the
extent Aerotek honestly believed that Montalvo engaged in the behavior alleged,
that belief was a result of an inappropriate investigatitsh.a( 8.) Finally,

Montalvo argues that her performance evaluations from-Z202 show high
performance and that she did not recéheewarnings Cochran testifies aboag
evidencd by the lack of documentation of those sessions in her employee file.
(MSJ Resp. at 10.)

Aerotek responds that, even if Montalvo disagrees with the
investigationinto the Hernandez incident, Aerotek had a good faith and reasonable
basis for believing that Montalvo engaged in inappropriate conduct because of the
initial report and the interview responses of Montalvo and Hernandez. (“MSJ
Reply,” Dkt. #26 at 7.) Additionally, Aerotekargueghat Montalvo’s positive
performance evaluations from past supervisors do not undermine Cochran’s
evaluation of Montalvo’s performance after she became Montalvo’s supervisor in
May 2012. (MSJ at H12.) In supportAerotek points to two cases from thkird
and TenthCircuits that hold that past performance evaluegithat show good
performance are insufficient, on their own, to make a showing of pretext. (MSJ at

11 (citingRoberts v. Int’l Bus. Machines Cor@.33 F.3d 1306, 1309 (10th Cir.

2013);Billet v. CIGNA Corp., 940 F.2d 812, 826 (3d Cir. 1991), overruled in part
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on other grounds b8t. Mary’s Honor Ctr.509 U.S. 502).)

“The issue at the pretext stage is whether [the employer’s] reason, even

If incorrect, was the real reason for [the employee’s] terminatiSaridstad v. CB

Richard Ellis, Inc., 309 F.3d 893, 899 (5th Cir. 2@ cordCancholal21 S.W.3d

at 741 Accordingly, evidence of past performance can, in certain circumstances, be

usedas evidence to rebut an employer’s legitimate -disoriminatory reason for

termination as pretextSeeQuantum Chem., 47 S.W.3d at 482 (finding past
satisfactory performance evaluations, in combination with statistical evidence that
older engineers had higher turnover than younger counterparts, was enough to show

pretext);see als@\tkinson v. Denton Pub. Co34 F.3d 144, 149 (5th Cir. 1996)

(finding that a lack of negative performance evaluations or warnings about
performance and positive verbal feedback within a month of termination, coupled
with other evidence of pretext, was sufficient to rebut the employer’s reason for

terminationthat plaintiff was fired for poor job performarnceBut seeMachinchick

v. PB Power, InG.398 F.3d 345, 3545 (5th Cir. 2005) (finding that lack ahy

verbal or written warnings, paired witterbal compliments on workvere
insufficient to rebut the proffered termination reason that the plaintiff failed to adapt
to the company’s new marketing plan).

“In cases in which an employer discharges an employee based on the
complaint of another employee, the issue is not the truth or falsity of the allegation,
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but ‘whether the employer reasonably believed the employee’s allegation and acted

on it in good faith.” Jackson vCalW. Packaging Corp602 F.3d 374, 379 (5th

Cir. 2010) accordChandler v. CSC Applied TeshLLC, 376 S.W.3d 802, 818

(Tex. App—Hous. [1st]2012), review deniedThis is because “[m]anagement does
not have to make proper decisions, only-d@striminatory ones.” Bryant v.

Compass Grp. USA Inc413 F.3d 471, 4478 (5th Cir. 2005)accordChandler

376 S.W.3d at 818
Alone, “a dispute in the evidence concerning . . . job performance does
not provide a sufficient basis for a reasonable factfinder” to find that the affer

termination reason is pretextudlittle v. Republic Ref. Co., 924 F.2d 93, 97 (5th

Cir. 1991);see alsdreed v. Neopost USA, Inc., 701 F.3d 434, 440 n.4 (5th Cir.

2012) (“Reed’s denial of wrongdoing, standing alon@)ssfficient to create a fact
issue”). However, a dispute in the evidence, combined with other evidence about
the decision’s discriminatory motivation, can be enough to show predexton v.

Chevron USA, In¢.731 F.3d 379, 3934 (5th Cir. 2013).

In Jacksonwhich Aeroteks points to in suppattits argument, the
Court found that the plaintiff had failed to rebut the employer’s legitimate,
nondiscriminatory reason for his termination: that the company believed that he
was violating its sexual harasent policy. 602 F.3d 374, 379 (5th Cir. 2010). In so
holding, the Court noted that the company’s conclusion arose out of evidence from
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several employees, as well as an internal and external investigation, and the only
evidence that Jackson presenteckinuttal was his own affidavit that he did not

behave inappropriatelyld.; see alsd.eMaire v. La. Dep’t of Transp. & Dev480

F.3d 383, 391 (5th Cir. 2007) (finding that the plaintiff's mere dispute of the
underlying facts to argue that the employer made the wrong decision in terminating
him, standing alone, was insufficient to show pretext in the retaliation context);
Canchola121 S.W.3dt 740 (finding that the plaintiff's disagreement with the

guality of the investigation into the harassment comphaas insufficient to show
pretext without other evidence showing that the termination was motivated by
disability).

The Court subsequently distinguishitksonn lon Chevronwhere

the Court found that, for summary judgment purposes, the plaintiff succeeded in
rebutting the employer’s legitimate, ndiscriminatory reason for his termination:

that the termination was based on the plaintiff's unexcused absences and poor
perfomance. 731 F.3d at 3923. In so finding, the Court noted that the plaintiff

did not rely “solely on his own statements denying [the company’s] allegations,” but
additionally presented an email from the General Manager with suspect statements
and highlidghited the temporal proximity between the time that email was sent and

when the plaintiff was terminatedd. at 394;see als@&hackelford v. Deloitte &

Touche, LLR 190 F.3d 398, 409 (5th Cir. 1999) (finding that plaintiff's dispute of
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the facts cited for her termination, in combination with the suspicious timing of her
termination and other evidence of pretext, was sufficient to rebut the legitimate,
non-discriminatory reason in the retaliation context for summary judgment
purposes).

In addition toMontalvo’s own disagreement with the characterization
of her performance, she presents an affidavit from Hernandez, which attests that
Montalvo never showed her the email from Cochran, as well as performance
evaluations from 2002012, which rate Montalvo as magf or exceeding
expectations in every category of performance. (MSJ Resp.; Ex. Ex. 23)
Montalvo also presents evidence that her termination occurred within two months of
Hansen’s dinosaur commeh(MSJ Resp. at 5.)

Hernandez’'sestimony thaMontalvo never showed her the email from
Cochran is not probative as to pretext. What actually occurred is not at issue.
Instead, the issue is whether the employer reasonably believed Steven’s complaint
and acted in good faith. Aerotek contends that when Tydings and Cochran
investigated the incident, Montalvo said that she didn’t show Hernandez the email,
but that Hernandez may have seen it if she looked at her comfQtsmhran Dep.

At 124:9-16; Tydings Dep. at 180:2081:12) Tydingsconsidered this response

® The statistical evidence that Montalvo presents is not probative of pretext, as
discussed above.
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suspicious and because she didn’'t believe her, she and Cochran concluded that
Montalvo’s action was the final straw in a continuing course of inadequate conduct
and termination was the appropriate course of ac{ibydings Dep. 8181:6-8,
184:16-17.) Given Montalvo’s history oinadequateonduct, it was reasonable for
Tydings and Cochran to believe Steven’s complalittere is no evidence that their
response was in bad faith. Accordingly, Hernandez's testimony does not help
resolve the pretext issue.

Nor are thgperformance evaluations probative as to pret€xtchran
did not become the Regional Field Manager for the Central Region until May 2012
and, as such, she did not complete theye@r 2012 evaluation for Montalvo.
(Cochran Dep. at 23-14.) Instead, Leigh Belt Coursey conducted the yeiar
2012 performance evaluation, which was issued sometime after June(R{8.2
Resp., Ex. 7.)Evidence as to a previous supervisor’'s evaluation of performance is
not probative as to Cochran’s perception of Montalvo’s performance, whioh is
iIssue here Accordingly, the performance evaluations do not help to resolve the
pretext question.

Therefore, the only evidence that Montalvo can bring to support a

showing of pretext is the dinosaur commeéits, temporal proximity to her

’ Although no party makes argument on this issue, the dinosaur comment is
probative of pretextThe test for whether a comment can be probative of

27



termination, and her personal disagreement with the characterization of her

circumstantl evidence of discrimination at the pretext stage is less stringent than
the test for whether a comment is direct evidence of discrimination: “The remark
must, first, demonstrate discriminatory animus and, second, be made by a person
primarily responsible for the adverse employment action or by a person with
influence or leverage over the formal decisionmaker.” Laxton v. Gap388.F.3d
572, 583 (5th Cir. 2003%ee alsdrussell v. McKinney Hosp. Ventur235 F.3d

219, 225 (5th Cir. 2000Ji0ding that remarks, which did not meet the fgart test

for direct evidence of discrimination, could nevertheless serve as circumstantial
evidence of discrimination)

AlthoughHansen’ssomment was not so direct and unambiguous that a
jury couldconclude thait was agerelated without any inferencthe reference to
dinosaursat the very least hints of discriminatory animus toward older workers
SeelLewis, 2007 WL 1100422, at *8.

Additionally, Hansen, who initially made the remark, had leverage over
Healy (his subordinate). In terms of supervisory authority, the evidence in the
record establishes the following: (1) Montalvo’s direct supervisor was Cochran;
(2) Healy's direct supeisor was Hansen; and (3) neither Cochran nor Tydings
directly reported to Healy or Hansen.

On the day of the termination, both Hansen and Healy were in the San
Antonio office. Hansen was in town for a one or two night trip. (MSJ, Ex.
107:1118.) Hansen testified that he was not informed about Montalvo’s pending
termination until Healy was driving him to the airporid. @t 105:23106:16.)

Hansen also testified that he could not have had an opinion about Montalvo’s
termination because he was nofaae of the cause of the terminatiohd. gt 106: 7
16.)

The factual record is unclear as to the individuals involved in the
termination decision. However, taking the evidence in the light most favorable to
Montalvo, “Mr. Healy, Ms. Cochran, and Ms. Tydings agreed that Ms. Montalvo’s
actions were inappropriate and in light of her recent Written Warning and continued
unsatisfactory work performance with no improvements, they agreed to terminate
Ms. Montalvo that afternoon.” (MSJ Resp., Ex. 12 at5.)

Becawse Hansen was Healy’s direct supervisor, he had influence over
Healy, whe—taking the evidence in the light most favorable to the platiths
involved in executing the employment action.

Accordingly, thedinosaurcomment can be probative of pretext at the
summary judgment stage.
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performance.Although thisevidence is not sutamtial, it is in line with precedent
finding sufficient evidence of pretext to avoid summary judgm&etelon

Chevron 731 F.3d at 3923; Shackelforgd 190 F.3d at 409The evidence raises a
guestion of fact as to whether the reason proffered by Aerotek is false and whether

Aerotek was in fact motivated by a discriminatory animiseLittle v. Dep’t of

Justice 177 S.W.3d 624, &3(Tex. App—Hous. [1st Dist.] 2005) (noting that a
plaintiff's prima facie case, combined with evidence showing the proffered
nondiscriminatory reason is false, can be sufficient to meet the burden).
Accordngly, the CourDENIES Aerotek’s Motion for Summary Judgment with
regard to thegediscrimination claim.

B. Retaliation

Aerotekalso contends that Montalvo cannot succeed on a claim that

she was discharged in retaliation for her complaint about Hansen'’s dinosaur
comment because (1) there is no direct or circumstantial evidence that establishes
the requisite causal connection between the report and Montalvo’s termination; and
(2) regardless, Montalvo cannot rebut Aerotek’s legitimate;rataliatory reason
for her termination. (MSJ at 18Montalvo counters that (1) the timing between the
report and the termination is sufficient to infer the allegation; and (2) the same
evidence set forth in her discrimination atealso establishes that the
nonretaliatory reason for termination is pretext. (MSJ Resp. at 11.)
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UnderTCHRA, it is unlawful for an employer to retaliate “against a
person who. . . (1) opposes a discriminatory practice; (2) makes or files a charge;
(3) files a complaint; or (4) testifies, assists, or participates in any manner in an

Investigation, proceeding, or hearingCity of Waco v. Lopez, 259 S.W.3d 147,

150 (Tex. 2008) To demonstrate a prima facie case of retaliation uh@&fRA, a
plaintiff must show that (1) she is engaged in a protected activity; 2) an adverse
employment action occurred; and 3) a causal link existed between the protected
activity and the adverse actioRineda360 F.3d at 487UUpon making such a

showing, the burden shifts to the employer to proffer a legitimateretahatory

reason for the adverse employment actilwh. Just like in the discrimination

context, the burden then shifts back to the plaintiff to show that the proffered reason
IS a pretext for retaliationld.

Because neither party disputes that Montalvo can show the first two
elements of the prima face ca#iee Court analyzes only whether Montalvo can
establish the third element of her prima facie case and, if so, whether she can rebut
Aerotek’s legitimate, nometaliatory reason for termination.

1. Whether a Causal Link Existed

The final hurdle in demonstiag aprima facie casef retaliationis
showing that there was a causal link between the protected action and the adverse

employment action:In order to establish the causal link between the protected
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conduct and the illegal employment actioneguired by the prima facie case, the
evidence must show that the employer’s decision to terminate was baseaton pa
knowledge of the employee’s protected activitigherrog 132 F.3d at 1122.
However,“the ‘causal link’ required in prong three of {hema facie case for

retaliation is not as stringent as the ‘but for’ standard.” Raggs v. Miss. Power &

Light Co., 278 F.3d 463, 471 (5th Cir. 20080or prima facie purposes, “[c]lose
timing between an employee’s protected activity and an adverse action against [her]
may provide the ‘causal connection’ required to make out a prima facie case of

retaliation.” Evans v. City of Hous., 246 F.3d 344, 354 (5th Cir. 2001).

In the case at hand, Montalvo’s termination followed the report of her
complaint by on} one month. This is sufficient to establish a causal connection for
the purposes of Montalvo’s prima facie ca$eetaliation SeeEvans 246 F.3d at
354 (noting that a time lapse of up to four months betweeprttected activity and
the adversemployment action was sufficient to show causality for the prima facie
case).

2. Whether Aerotek’s Proffered NeaRetaliatory Reason for
Termination is Pretext

As its legitimate, nometaliatory reason for terminatipAerotek argues
that it terminated Montalvo because of her poor performance, which culminated in

the Hernandez tident—the samaeason argued in rebuttal of Montalvo’s
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discrimination claim (MSJ at 1820.) For the same reasons argued with regard to
discrimination, Montalvo argues thidle prdfered justificationis pretext for
discrimination. (MSJ Resp. at 11.)

As discussed above, Montallias carriedher buden in showing that
there is a fact question as to whether Aerotek’s reason for termination was
pretextual Accordingly, the CouDENIES Aerotek’s Motion for Summary
Judgment with regard tdontalvo’s retaliation claim.

I. Motion to Strike Jury Demand

In its Motion to Strike Jury Demand, Aerotek argues thantalvo’s
jury demand must be stricken because her employment agreemeAevatak
includes an express waiver of the right to trial by jury. (“Mot. Strike,” Dkt. # 17 at
1.) Montalvo counters that Aerotek’s reading of the wavier is overly broad and does
not apply to claims of discrimination or retaliatiofiMot. Strike Resp.,” Dkt. # 20
atl.)

The waiver provision at issue statéBy executing this agreement, the
parties hereto knowingly and willingly waive any right they handerapplicable
law to a trial by jury in any dispute arising out of or in any way related to this
agreement or the issues raised by any such disp{Ntat. Strike, Ex. C at 5.)The
provision sits beneath the heading “11. Waiver of Right to Jury Tri&d.) The
otherheadings in the agreement are:
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Agreement of Employment

Term ofEmployment

Covenant Not to Compete
Indemnification & Hold Harmless
Covenant Not to Divulge Confidential Information
Return of Records

Remedies; Damages

Waiver of Breach

. Situs of Agreement; Jurisdiction
10. Severability

11. Waiver of Right to Jury Trial

12. Entire Agreement

©COoNoOGOhrWNE

(Id. at 1-6.) The agreement does not contain information about Aeotek’
antidiscrimination and antietaliation policies; that information is contained in the
Employee Handbook, which has expresgprovision regarding jury waiver. (Mot.
Strike Resp., Ex. A.)

Montalvo argues that a dispute arising out of Aerotek’s discrimination
and/or retaliation is not a matter arising out of or related to the employment
agreement and therefore is outside the scope of the waiver provision. (Mot. Strike
Resp. at 24.) Aerotek counters that the Employee Handbook, which contains the
antkdiscrimination policies, is how the company established Montalvo’s
responsibilities as an employee, which are incorporated into tHeymgnt
agreemat by the languag¥t] he scope of Employee’s employment, including
duties, assignment, position andrakponsibilitiesshall be as established by onsite

from time to time, whether orally or in writing.” (“Mot. Strike Reply,” Dkt. # 21 a
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2.) Aerotek also contends that, by challenging her termination as unlawful, she
challenges paragraph two of the employment agreement, which states that the
employee is an awill employee whose term of employment will continue until
terminated byeither party. Id.) Accordingly, the dispute is a legal question as to
how broadly the Employment Agreement’s Jury Waiver provision should be read.

In support of a narrow reading, Montalvo cites to case law that holds
that “[t]he right of jury trial is fundamental, and courts must indulge every
reasonable presumption against waiver.” (Mot. Strike Resp. at 4 (@8mungs v.
McCormick 154 F.3d 542, 545 (5th Cir. 1998 In response, Aerotek argues that
courts generally find that broad contractual language applies to a spectrum of
disputes, both in the context of jury waivers and arbitration agraemgviot.

Strike Reply at 35.)

The plain language of the jury waiver provision states that the signatory
waives all rights to a trial by jury in any dispute arising out of the agreement.
Because the agreement is a general employment agreement, a dispute related to
unlawful terminationby its nature, arises out of the agreeméfihile the
agreement does not specifically mention disputes involving discrimination, it does
not need to: that particular dispute is encompassed in the broad category of disputes
arising out of Montalvo’s empilanent with Aerotek. Although “[t]he rigt of jury
trial is fundamental” anticourts [must] indulge every reasonable presumption
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against waivef,this is not a circumstance where such a presumpti@asonable,

given the language of the contra@eeJennings154 F.3dat 545 (5th Cir. 1998)

Accordingly,the waiver is valid if Montalvo made that waiver
knowingly andvoluntarily:

In the context of an express jury waiver, the majority of federal courts
have held that the party seeking enforcement of the waiver has the
burden of showing that the consent of the party making the waiver
was knowing, voluntary, and intelligent, but a circuit split exists on
this issue.Although the Fifth Circuit has not addressed who carries
the burden, the Court concludést the party seeking to enforce the
waiver has the burden. Regardless of who shoulders the burden, the
factors used by federal courts to decide whether a waiver was made
knowingly, voluntarily, and intelligently include: (1) whether there
was gross digrity in bargaining power between the parties; (2) the
business or professional experience of the party opposing the waiver;
(3) whether the opposing party had an opportunity to negotiate
contract terms; and (4) whether the clause contathiagvaiver was
inconspicuous.

RDO Fin. Servs. Co. v. Powell, 191 F. Supp. 2d 811+-843N.D. Tex. 2002)

Montalvo argues that, because the agreement said that it was the
“entire agreement,” she believed she was agreeing to what's stated in the
agreements and nothimgore.” (Mot. Strike Resp. at8.) Accordingly, she
contends that the waiver was not knowing or volunt@iy.) Montalvo’s argument
Is unavailing because it relies on the interpretation of the contract, which the Court
has concluded waived the right to a jury for any dispute arising out of Montalvo’s

employment with Aerotek.
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Instead, whether Montalvo’s waiver was knowargl voluntary
depends on the factors identified above: bargaining power, business acumen,
negotiability, and conspicuousness of the waiver provision. These factors weigh in
favor of finding that Montalvo knowingly and voluntarily waived her right to jury
trial. The provision was conspicuoudgt apart from the other provisions in the
contract with a heading reading “waiver of right to jury trial” in all capital letters
that were bolded and underlined. (Mot. Strike, Ex. C.) Montalvo attended college
ard had sufficient business acunterserveas an employee with Aerotek for fifteen
years (Mot. Strike, Ex. A at 14:1415:17,98:3-17.) Merely because she did not
negotiate her contract or because there was the inherent disparity in bargaining
relationshps that is the consequence of empleseployee relations does not

render her waiver involuntanSeeWestsideMarrero Jeep Eagle, Inc. v. Chrysler

Corp, 56 F. Supp. 2d 69407,709 (E.D. La. 1999{finding that“[s]imply because
the[y] did not attempto negotiate the provisions does not mean that, in fact, the
waiver or other terms in the contracts were not negotiable” an{tfrmtnvalidate
a waiver provision . .the bargaining dierential must be the kind of ‘extreme
bargaining disadvantage’ tgross disparity in bargaining positicimat occurs only
In certain exceptional situatiof)s Therefore, the factors show that Montalvo’s
waiver was knowing and voluntary.

Accordingly, the Court finds that Montalvo contractually waived her
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right to jury trial andGRANT S Aerotek’s Motion to Strike Jury Demarbkt.
#17).

CONCLUSION

For the foregoing reasons, the CdAbENIES Defendants Motion for
Summary JudgmeriDkt. # 1§ andGRANT S Defendant’s Motion to Strike Jury
Demand Dkt. # 17)

IT1SSO ORDERED.

DATED: San Antonig Texas November 252014

rd
David Aal Ezra
Senior United States Distict Judge
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