Burgess v. Bank of America, NA et al Doc. 26

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

JEANNES. BURGESS Cv. No. 5:4-CV-00495DAE

Plaintiff,
VS.

BANK OF AMERICA, N.A.,
DEUTSCHE BANK NATIONAL
TRUST COMPANY, AS TRUSTEE
FOR THE NEW CENTURY HOME
EQUITY LOAN TRUST, SERIES
2004A,

w W W W W W W W W W W W w W

Defendand.

ORDER: (1) GRANTINGDEFENDANTS’ MOTION TO DISMISS;
(2) DENYING MOTION FOR LEAVE TO FILE SUPPLEMENTAL
COMPLAINT

On OctoberR, 2014, the Court heard oral argument d&tuge 12(b)(6)
Motion to DismissPlaintiff's Complaint filed by Defendants Bank of America,
N.A. (“BOA") and Deutsche Bank National Trust Company, as Trustee for the
New Century Home Equity Loan Trust, Series 2@0@'Deutsche Bank”)
(collectively, “Defendats”) (Dkt. # 7), and auntimelyMotion for Leave to File a
Supplemental Complaint filed by Plaintiff Jeanne S. Burgess (“Plaintiff”)
(Dkt. #15). Lynda S. LadymorEsq.,appeared on behalf &aintiff, andCarlos
Uresti Esq., appeared on behaffDefendants After careful consideration of the

memoranda in support of and in opposition torttadions, and in light of the
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parties’arguments at the hearing, the Court, for the reasons that fGIRANT S
Defendand’ Motion to DismissandDENI ES Plaintiff's Motion for Leave to File a
Supplemental Complaint.

BACKGROUND

On June 17, 2004, New Century Mortgage Corporation (“New
Century”)executed a home equity loan 3142 Hidden Haven St., San Antonio,
Texas 78261 (the “Property”), loaniilainiff an extension of credit in exchange
for a promise to pay $206,400.00 (the “Note{lpkt. # 7, Ex. 1;'Orig. Pet.,” Dkt.
#1,Ex.119.) The Note identified New Century Mortgage as Lender (Dkt. # 7,
Ex. 1) and was secured by a Security Instrument executed by Plaintiff (“Deed of
Trust”), granting the Trustee power of sale in the Property

AroundMarch 0f2007, Plaintiff suffered a “financial setback” and
requested loan assistance from BOA. igOPet. { 10.)Plaintiff asserts that BOA
instructed her that she could not make any payments during the loan process and,
although sheeappliednumerous times, BOA never sent her an approval or denial
letter regarding the loan modificationd (] 12.) Plaintiff alleges thattasome
point, despite “BOA’s assurances to the contrary, BOA proceeded on foreclosing
on Plaintiff[s] house.” Id.

On October 27, 2008, Plaintiff fileglitin the 37th Judiel Court of

Bexar County, TexasOn Decembet 7, 2009, the court entered a Finadlgment,



finding that Defendants had vested and quieted title to the Prpgedyallowing
Defendants to proceed with foreclosure.

On January 7, 2014, pursuant to the final judgment, Deutsche Bank
sold the Property at auction.

On April 18, 2014, Plaitif filed herOriginal Petition in the 288th
Judicial District Court of Bexar County, Texas, asserting causes of actions for
breach of contract, anticipatory breach of contract, violations of the Federal Fair
Debt Collection Practices Act (“FDCPA”), violations of § 12 of the Texas Civil
Practice and Remedies Code, violations of the Texas Property Code, negligence
per se, gross negligence per se, unjust enrichment, wrongful foreclosure, wrongful
eviction, trespass to real property, areéquest fodeclaratory judgment(See
Orig. Pet.) Defendants removed the actiothte Court on May 30, 2014. (Dkt. #
12.)

On June 6, 2014, Defendant®tlla Motion to Dismiss (Dkt. # 1o
which Plaintiff did not respondOn September 10, 2014, Plaintiff filed a Motion
to Leave to File a Supplemental Complaint (Dkt. # 15), and Defendants filed a
Response (Dkt. # 16).

On September 29, 2014, three days prior to the scheduled hearing,
Plaintiff filed a Motion for Leave to File a Response to Defersldibtion to

Dismiss. (Dkt. # 18.) The Court denied the Motion, concluding that Plaintiff had



not demonstrated a legitimate reason for the egregiously late filing ingtihe
harm to Defendants.

On October 12014, Plaintiff filed a Motion to Reconsider the Court’s
denial of her Motion for Leave to File a Response. (Dkt. # ROthe Motion, she
argues that she discovered a February 28, 2014 “Correction Deed” in the real
property records on Thursday, September 25, 2014. According to Plaintiff, the
original warranty deed on the Property describes the Property as “beginning 248.76
feet from the southwest corner.” (Dkt. #1&t 4.) However, the Deed of Trust,
the state court Final Judgment, and the natfdereclosure describe the Property
as “beginnind2348.76 feet from the southwest cornerd.) Plaintiff asserts that
because a valid property description is an essential element of a security
instrument, Defendants did not have a valid Deed of Bnudtthus were not
entitled to foreclose. Moreover, Plaintiff asserts that the state court Final Judgment
Is likewise invalid because it did not have the correct property description.

In light of Plaintiff's new arguments, the Court postponed the Octobe
3 hearing and ordered Defendants to file a supplemental memorandum specifically
addressing the points raised regarding the validity of the property description and
the “corrected deed.” (Dkt. # 22.)

On October 8, 2014, Defendants filed a supplemental memorandum in

support of their Motion to Dismiss. (Dkt. # 23.)
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RULE 12(B)(6)STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) authorizes dismissal of a
complaint for “failure to state a claim upon which relief can be granted.” Review
Is limited to the contents of the complaint and matters properly subject to judicial

notice. SeeTellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322

(2007). In analyzing a motion to dismiss for failure to state a claim, “[t]he court

accepts ‘all wellpleaded facts as true, viewing them in the light most favorable to

the plaintiff.” United States ex rel. Vavra v. Kellogg Brown & Root, Inc., 727

F.3d 343, 346 (5th Cir. 2013) (quotiimgre Katrina Canal Breaches Litig., 495

F.3d 191, 205 (5th Cir. 2007)Y.0 survive a Rule 12(b)(6) motion to dismiss, the
plaintiff must plead “enough facts to state a claim to relief that is plausible on its

face.” Bell Atl. Corp. v. Twombly 550 U.S544, 570 (2007). “A claim has facial

plausibility when the plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the misconduct alleged.”

Ashcroft v. Igbal 556 U.S. 662, 678 (2009).

A complaint need not include detailed facts to survive a Rule 12(b)(6)

motion to dismiss.SeeTwombly, 550 U.S. 544, 55%6 (2007). In providing

grounds for relief, however, a plaintiff must do more than recite the formulaic
elements of a cause of actioBeeid. at 556-57. “The tenet that a court must

accept as true all of the allegations contained in a complaint is inapplicable to legal



conclusions,” and courts “are not bound to accept as true a legal conclusion
couched as a factual allegatioridbd, 556 U.S. at 678 (internal quotations and
citations omitted). Thus, although all reasonable inferences will be resolved in
favor of the plaintiff, the plaintiff must plead “specific facts, not mere conclusory

allegations.” Tuchman v. DSC Commc’ns Corp., 14 F.3d 1061, 1067 (5th Cir.

1994);see alsdlotkin v. IP Axess In¢407 F.3d 690, 696 (5th Cir. 2005) (“We

do not accept as true conclusory allegations, unwarranted factual inferences, or

legal conclusions.”)\When a complaint fails to adequately state a claim, such

deficiency should be “exposed at the point of minimum expenditure of time and

money by the parties and the courfivombly, 550 U.S. at 558 (citation omitted).
ANALYSIS

l. Motion to Dismiss

In their Motion to DismissDefendants argugl) Plaintiff's claims
are barred by resiglicata (2) Plaintiff's claims are barred by collateral estoppel;
(3) Plaintiff lacks standing to challenge the assignment, to assert any claims based
on a lack of signing authoritgr to challenge any assignment on the basis that it
violates the pooling and servicing agreeméh Plaintiff’'s challenge to Deutsche
Bank’s aithority to foreclose failas a matter of law; (5) Plaintiff cannot state a
claim for breach of contract or anticipatory breach of cont(&rtlaintiff's

claims under the FDCPA fail as a matter of;|&#) Plaintiff cannot state a claim



for violations of the Texas Civil Practice and Remedlede;(8) Plaintff cannot
state a claim for negligence per se or gross negligence per B&i@jf fails to
statea claim for Money Had and Received; (10) Pldirfails to state a claim for
Wrongful Foreclosure; (11) Plaifftfails to state a claim for fespasso Real
Property; and12) Plaintiff's requestfor a declaratory judgment, unjust
enrichment, a void deed, injunctive relief, damages and attorney’s febgsdallise
Plaintiff cannot succeed on any of herderlying claims.(SeeDkt. # 7.)
A. Res Judicata

Defendants first argue that res judicata bars all of Plaintiff's claims.
(Dkt. # 7at 12.) Defendants assert that the 2009 Final JudgmnderEX. 4) in
which the state court granted final judgment against Plaintiff and in favor of
Defendants, granting Defendants all “right, title, interest and possession in and of
the Property and the right to foreclose, bars Plaintiffigrrentclaims. (d. at 13.)
Specifically, Defendants assert that “Plaintiff's claims against [BOA] for (1)
breach of contrag(2) violation of the TDCA; (3) wrongful foreclosure; (4)
negligence; and (5)iolation of Texas Property Code, Chapter 51 have already
been litigated, decided and dismissedd.)(

Res judicata, or claim preclusion, bars the litigation of claims that

either have or should have been raised in an earlierBest. Masters Educational

Sens., Inc. v. Singh428 F.3d 559, 571 (5th Cir. 2009ederal courts give a




Texas state court judgment “the preclusive effect it would have been given under

Texas law.” E.E.O.C. v. Jefferson Dental Clinics, PA, 478 F.3d 690, 694 (5th Cir.

2007). Under €&xas law, a party seeking to have an action dismissed on the basis
of res judicata must establish: “(1) a prior final judgment on the merits by a court
of competent jurisdiction; (Znidentity of the parties or those in privity with

them; and (3) a second action based on the same claims as were raised or could

have been raised in the first actiond. (quotingAmstadt v. U.S. Brass Cor®19

S.W.2d 644, 652 (Tex. 1996)). “[T]he jgwhent in the first suit precludes a
second action by the parties and their privies not only on matters actually litigated,

but also orcauses of actioar defenses which arise out of the same subject matter

and which might have been litigated in the fasit.” 1d. (quotingBarr v.

Resolution Trust Corp., 837 S.W.2d 627, 630 (Tex. 1992).

First, the prior state court final judgment is certainly a judgment on

the merits by a court of competent jurisdictid®eelefferson Dental Clini¢g178

F.3d at 699.

Second, although the parties to the original suit were Deutsche Bank
National Trust Company for the Benefit of the Certificate Holders of New Century
Home Equity Loan Trust, Series 20B84AssetBacked Pas3hrough Certificates
Series 2004 and Countrywide Home Loans, Inc. (“Countrywide”), Defendants

assert that the interests of Countrywide and BOA (anamed defendant) are



aligned as they both serviced the loan. (Dkt. # 7 at 13.) Defendants assert that
Plaintiff “has merely substituted [BOA] for Countrywide Home Loans in the
instant action.” 1d. n.6.)

“Privity is a ‘legal conclusion that the relationship between the one
who is a party on the record and the 1pamty is sufficiently close to afford

application of the principle of preclusion.Ernest v. CitiMortgage, Ing.No.

SA:13CV-802DAE, 2014 WL 294544, at *3 (W.D. Tex. Jan. 22, 2014) (quoting

Meza v. Gen. Battery Cor®08 F.2d 1262, 12667 (5th Cir. 1990)). Privity may

be found in three situations: “(1) where the +pamty is the successin interest to

a party’s interest in property; (2) where the +pamty controlled the prior

litigation; and (3) where the negarty’s interests were adequately represented by a
party to the original suit.”Meza 908 F.2d at 126&7.

Deutsche Bank is the saefendant as in the Original Petition.
Defendants assert that Countrywide was the servicer of Plaintiff's Loan for
Deutsche Bank and BOA is now the loan servicer. B@é Countrywide’s
interests are sufficiently aligned as they both serviced the same loan at issue.
Thus, they are in privity.

To determine whether a prior and later lawsuit involve the sanee
of action, both Texas courts and courts within the Fifth Circuit use the

“transactional test."Test Masters, 428 F.3d at 5&keGetty Oil Co. Ins. Co. of




N. Am., 845 S.W.2d 794, 798 (5th Cir. 1992)Jnder the transactional test, a

prior judgment's preclusive effect extends to all rights of the plaintiff with respect

to all or any part of the transaction,saries of connected transactions, out of

which the original action arose Test Masters428 F.3cat 571.

The Court was not provided withcopy of the petition Plaintiff filed
in the37th Judicial Court in October 2008. However, Defetslhaveattached a
copy of the Final Judgment entered in the action. Idited Judgment, the state
court notes the lawsuit was filed by Plaintifd“stop foreclosure proceedmy
(Dkt. #7, EX. 4.) The court granted summary judgment imdaof Defendants,

concluding Defendants filed a Motion for Summary Judgment producing all

evidence necessary to prove their claim of foreclosure and sale of the Property.”

(Id.) The court ordered that Defendants had “all right, title, interest and possession

in and of the Property,” and were “entitled to an order to proceed with foreclosure

of the secured Property . . . .Id() Further, the Final Judgment states:

IT IS FURTHER ORDERED that these proceedings have given the
Plaintiff proper notice of the Defendants’ demand to cure default,
notice of intent to accelerate and acceleration, as well as federal and
Texas Fair Debt Collection Practices notices, that in the event of a
public sale by Defendant in accordance with the provisions of Tex.
Prop. Code § 51.002, thalg notice to be given the Plaintiff shall be
the notice of public sale posted ircacdance with Tex. Prop. Code
§51.002(b)(1) and (2);

(Id. at 4.)

In her second Original Petitiomfichis operative here), Plaintiff
10



complains otheactions of BOA beginning in 2007. (@r Pet. 1 11.) Plaintiff
also allegeproblems withDeutsche Bank’s chain of titleld(  15.) Shesserts
claims that thélote wasnot properly transferred into the 2084Trust, and thus a
“valid chain of titledoes not exist, and [Deutsche Bank], as Trustee of the 2004
Trust, in not thanortgage€ (Id. 1 20.) Generally, Plaintiff asserts that
“[Deutsche Bankcannot prove a legal and valid chain of title . . .Id. { 21.)

The Court concludes that aif Plaintiff’'s claims based upon actions
occurring prior to the entry of Final Judgment in the previous case are barred by
res judiciata.Specifically, all of Plaintiff's claims regarding (1) Deutsche Bank’s
standing to foreclose, (2) the validity of Deutsche Bank’s chain of tile, including
claims regarding the improper securitization of the mortgage into the/&2004
Trust, (3) the validity of the 2007 Assignment from New Century Mortgage to
Deutsche bank4) all of Plaintiff's claims for violations of #nPropertyCode
related tahe validity of the assignmer(6) Plaintiff's claims against BOA and
Deutsche Bank for violations of the Texas Civil Practices and Remedies Code for
presenting allegedly false or fraudulent documents for filing in 2004, and
(6) Plaintiff’'s claims for negligence per se and gross negligence per se against
BOA and Deutsche Bank claims based upon alleged violations de#aes Civil
Practices and Remedies Code in 2@0&all barred. Even if these particular

claims were not raised, they could have been raised in the prior litigation, which
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Plaintiff filed in 2008.

Howeverthe Court concludes that thodaims asserted against BOA
and Deutsche Bank for actions occurraiterthe final judgment and prior to the
ultimate foreclosureade are not barred by res judia, specifically: (1) Plaintiff's
breach of contract and anticipatory breach of contract claims asserted against BOA
for actions occurring after the 2009 final judgment; (2) the FDCPA claims against
BOA,; (3) the wrongful foreclosure claim against BOA; and (4) the claim for
trespass to real property against BOA.

B. Plaintiff's claims fail as a matter of law

Next, Defendants assert that even assuming Plaintiff's claimsare
barred by res judicata, her claims are barred as a matter of law and are premised on
theories that have been rejected by the Fifth Circuit. (Dkt. # 7 aflt& )Court
will address the merits of each of Plaintiff's claims.

1. Plaintiff lacks standng to challenge the assignment

Even assuming Plaintiff’'s claims challenging the assignment are not
barred by res judicata, Plaintiff lacks standing to challenge them. “[U]ndes Texa
law, facially valid assignments cannot be challenged for want of atytleaept

by the defrauded assignor.” Reinagel v. Deutsche Bank Nat. Tryst35d-.3d

220, 228 (5th Cir. 2013). “Moreover, even assuming that [Plaintiff] [is a]-third

party beneficiar[J/[to the assignment], the fact that the assignments violated the

12



PSA-a separate contraetwould not render the assignments void . . ld”
“Courts in this circuit have repeatedly held that borrowers do not have standing to
challenge the assignments of their mortgages because they are not parties to those

assignment$ Metcalf v. Deutsche Bank Nat'l Trust CiNo. 3:11CV-3014D,

2012 WL 2399369, at *5 (N.D. Tex. Jun. 26, 2012).

Further, at the hearing Plaintiff conceded that Fifth Circuit law holds
that she does not have standing to challenge the assignii@.ourt concludes
Plaintiff lacks standing to challenge the alleged invalid assignmedtser claims
asserting as much as dismissed

2. Plaintiff lacks standing to assert any claims based on a lack of
signing authority

Plaintiff's claims predicated on Micall Bachman’s authority to sign
the assignment also fail as a matter of law. Plaintiff asserts that the 2007
assignment of Plaintiff's note to Deutsche Bank is invalid becailth®ugh
Michall Bachman signed it as “icPreglent of [New Century Mortgagét the
time the assignment was executed, she was actu@ly ®ice President of
BOA.” (Orig. Pet. § 25.)

Again,“under Texas law, facially valid assignments cannot be
challenged for want of authority except by the defrauded assignor.” Reinagel v.

Deutsche Bank Nat. Trust Co., 735 F.3d 220, 228 (5th Cir.)2@43he hearing,

Plaintiff acknowledged that she does not have standing to challenge the
13



assignments under Fifth Circuit lawl'hus, Paintiff's claims pedicated on Micall
Bachman’s authority to sign the assignment fail as a matter clridvare
dismissed

3. Plaintiff lacks standing to challenge any assignment on the basis it
violates the pooling and secung agreement

Plaintiff's claims predicated on an alleged fraudulent assignment due
to its execution outside of the pooling and servicing agreement (“PSA”) also fail as
a matter of law. Even assuming the assignment was executed after the closing date

of the PSA, Plaintiff lacks standing to challengeSeeReinagle 735 F.3d at 228.

“[B]orrowers, as nofparties to the PSA, ‘have no right to enforce its terms unless

they are its intended thhplarty beneficiaries.”_Farkas v. GMAC Mortg., L.L,C.

737 F.3d 338, 342 {b Cir. 2013) (quotindreinagle 735 F.3d at 228))At the
hearing,Plaintiff conceded shkacks standing to challenge any assignment on the
basis that it violated the PSAccordingly her claims asserting as muate
dismissed

4. Plaintiff's claim that Deutsche Bank lacks standing to foreclose
fails as a matter of law

Plaintiff arguesn her Responsthat Deutsche Bank lacks standing to
foreclose becaud@) it does not have valid title due to multiple “fraudulent”
assignments and (#)e note and mortgage were not properly transferred into the

trust pursuant to the PSAOrig. Pet. 1 44.) However, as discussed above, claims
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predicated on these alleged facts of “fraudulent assignments” and improper
transferdhat violate the PSAavebeen roundly rejected by the Fifth Circartid,
moreover, plaintiff has conceded that those claims fail

As to Plaintiff's arguments lodged in her Proposed Response
regarding an alleged “corrected deed” and its effect on the validity of Defendant’s
ability to foreclose, those arguments also fail as a matter of law. In her Proposed
Response, Plaintiff asserts that security instrunsevaid because it conveyed
nothing since it conveyed land Plaintiff did not own. (Dkt. # 18, Ex. 1.)
Specifically, Plamtiff argues that theriginal deed of trust and the original
substitute trustee’s de@dovided an incorrect legal description of the Property,
stating “beginning 2348.76 feet from the southwest corner” when it should have
been“248.76 feet from the southwest corner;” thus, Plaintiff allégesrror in the
security instrument means that Defendants did not have a valid security instrument
and therefore had no right to foreclose.

However, Defendant executed and filed a “cormcieed’on
February 28, 2014, recording a corrected substitute trustee’s deed and correcting
the error in the legal description of the PropertjA] correction deed may be
used to correct a defective description of a single property when a deed recites

iInaccurate meets and bounds.” Myrad Props., Inc. v. LaSalle Bank Nat, 3338'n

S.W.3d 746, 750 (Tex. 2009) (citing Doty v. Barnard, 47 S.W.2d 712, 713 (1898)).

15



A correction deed relates back to and becomes effective as of the time of the

instrument it purports to correckd. (citing Wilson v. Dearing, Inc., 415 S.W.2d

475, 479 (Tex. App. 1967)). Thus, the corrected deed purporting to correct the
inaccurate recitation of metes and bounds in the origeedl of trust and
substitute trustee’s de@dhsvalid and relates back to when the originaére
recorded

At the hearing, Plaintiff argued that the “corrected deed” could not
correct the original deed of trust because it was not valid due to a forged notary.
However, the Court concludes that even assumin@ldnatiff's argument that the
alleged forged notary invalidated the deed of trust, that claim is barred by res
judicata. Plaintiff brought suit in state court2@08, challenging the Defendants’
right to foreclose. On December 17, 2009, the court entered a Final Judgment,
finding that Defendants had vested and quieted title to the Property, and allowing
Defendants to proceed with foreclosure. The deed of trust that she complains of
here, signed in 2004, was the same dddclst she challenged in the prior state
court proceedings. Any claim she had with regards to a forged notary were either
raised or could have been raised in the prior litigation; thus, they are barred by res

judicata and she may not now assert those claims here.
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Accordingly, Plaintiff's argumentsegarding the “corrected deed” and
its effect on validity of Defendant’s ability to foreclosé as a matter of law.

C. Failure to State a Claim

As to Plaintiff's remaining claims, Defendants argue thathstse
failed to state a claim for (1) breach of contract, (2) anticipatory breach of dontrac
(3) violations ofthe FDCPA, (4) violations of Chapter 12 of the Texas Civil
Practices and Remedies Code, (5) negligence per se and gross negligence per se,
(6) money had and received, (7) wrongful foreclosure, (8) trespass, and
(9) declaratory judgment.

1. Breach of Contract

Plaintiff asserts that BOA breached three caxts: (1) the Deed of
Trust;(2) the implied covenardf good faith and fair dealingind (3 oral
promises of loan modification. (Orig. Pat13-19.)

First, Plaintiff asserts that BOA breached the Deed of Trust because it
violated Texas Property Code § 51.002 by failing to provide her with the right to
cure and reinstate her notdd. (] 50.) Section 51.002 provides that the mortgage
servicer of the debt shall serve a debtor in default under a deed of trust with written
notice that the debtor is in default and give the debtor at least 20 days to cure the

default before notice of sale can be given. Tex. Prop. Code § 51.002(d).
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To state a claim for breach of contract under Texas law, a plaintiff
must allege “(1) the existence of a valid contract; (2) performance or tendered
performance by the plaintiff; (3) breach of the contract by the defendant; and (4)

damages sustained by the plaintiff as a result of the bredechérican General

Life Ins. Co. v. Kirsch378 Fed. App'x 379, 383 (5th Cir.2010).

In Mann v. Bank of New York Mellor4:12CV-2618, 2013 WL

5231482 (S.D. Tex. Sept. 10 13), defendants argued that plaintiff's breach of
contract claim predicated on the bank’s failure to provide an opportunity to cure
was subject to dismissal on the basis that a party to a contract who is in default
cannot maintain a suit for breach of contrddt.at *3-4. The plaintiffs, in

response, admitted that they waralefault, but argued that defendants were
required by the terms of the deed of trust to give them an opportunity to cure the
default. 1d. at * 3. The court concluded that plaintiffs failed to state a viable claim
for breach of contract because plaintiff admitted they were given the opportunity to
seek a loan modification as a way to cure the defédliat *4.

Here, likewise, Plaintiff admits thahe undertook loan modification
discussions with BOA and was approved for a trial period plan. (Origat€t)
However, when she was “later denied a permanent modification, . . . BOA did not
give Plaintiff another opportunity to4apply for a moditation using Plaintiff's

current financial information.” 14d.) Here, as itMann, Plaintiff’'s own allegations

18



defeat a breach of contract claim based on BOA's alleged failure to provide her
with an opportunity to cure.

Next, Plaintiffcontends that BOAad an implied duty of good faith
and fair dealing with regard to its obligations under the Note and BOA breached
this duty by “deliberately accelerat[ing] the note.” (Orig. Pet. 1 53.)

The Texas Supreme Court has declined to read an implied duty of

godad faith and fair dealing in to every contragnglish v. Fischer660 S.W.2d

521, 522; rather, such a duty arises only as a result of a “special relationship”

between parties governed by a contract. Arnold v. Nat'| Cnty. Mut. Fire Ins. Co.

725 S.W.2d 165, 167 (Tex. 1987). This “special relationship” does not extend to

“ordinary commercial contractual relationships.” Central Sav. & Loan Ass'n v.

Stemmons N.W. Bank, N.A., 848 S.W.2d 232, 239 (Tex. App. 1992). Texas

courts have held that the “specialationship” necessary to create a com#am
duty to act in good faith does not apply to the relationship of a mortgagor
mortgagee, crediteguarantor, or lenddvorrower. Cole v. Hal| 864 S.W.2d 563,

568 (Tex. Ap. 1993);seeMilton v. U.S. Bank Nat.'|lAss’n, 508 F. App’x 326,

329 (5th Cir. 2013) Accordingly, Plaintiff's claims for breach of contract based
on an implied duty of good faith and fair dealing faithe Noteas a matter of law.
Finally, Plaintiff asserts that BOA breached alleged am@hyses

regarding Plaintiff's loan modificationPlaintiff assed that BOA told Plaintiff it
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would not foreclose and to disregard any notices because Plaintiff's loan
modification was under review. (Orig. Pet. { 55.) She asserts:

Plaintiff spoke to BOAwvho told Plaintiff that she qualified for a loan

modification but that she had to send in financial information.

Plaintiff relied on BOA's representations and promises, as described

above to her detriment. Plaintiff's reliance on BOA'’s promises

constitued a unilateral contract which was breached by BOA when

she posted Plaintiff’'s property for foreclosure sale.
(Id. 1 50.) Defendants argue that her claim is meritless and barred by the statute of
frauds. (Dkt. # 7 at 20.ppecifically, Defendants argue that an agreement to avoid
foreclosure or to modify a mortgage loan exceeding $50,000 is subject to the Texas
statute of frauds and must be in writing to be enforcealdid) (

Indeed, an agreement to delay foreclosure is subject to the Texas

statute of frauds, and, accordingly, must be in writing to be enforceéliten v.

U.S. Bank Nat'l Ass’n508 F. App’x 326, 328329 (5th Cir. 2013) (citing Tex.

Bus. & Com. Code § 26.02(a), (b))n_Milton v. U.S. Bank Nat'lAss’n, 508 F.

App’x 326 (5th Cir. 2013), the plaintiff argued that a loan servicer was liable for
breach of contract based on alleged oral representations that plaintiff's home would
not be foreclosgon until plaintiff's loan modification application hduken

processedld. at 328-329. The district court held, and the Fifth Circuit agreed,

that because there was no written agreement to delay foreclosure, plaintiff's breach
of contract claim was barred by the statute of fraddsat 329 (citing Bank of

Tex., N.A. v. Gaubert286 S.W.3d 546, 556 (Tex. App. 2009)).
20




Likewise, herePlaintiff's breach of contract claims based on alleged
promises to delay foreclosure pending loan modification are barred by the statute
of frauds and fail as a matter ohla

2. Anticipatory Breach of Contract

Next, Defendants argue that Plaintiff cannot state a claim for
anticipatory breach of contract. (Dkt. # 20.) From what the Court gbegah
from herOriginal Petition, Plaintiff asserts a claim for anticipatory breach of
contract based on her argument that she and BOA entered into a contract to modify
her loan. She argues that BOA'’s alleged “representations and promises,” and
Plaintiff’'s subsequent reliance upon themeated a “unilateral contract” that was
breached by BOA when the Property was posted for foreclosure sale. (Orig. Pet.
150.)

To state a claim for anticipatory breach of contract under Texas law, a
plaintiff must allege: “(1) an absolute repudiatimiithe obligation; (2) a lack of a
just excuse for the repudiation; and (3) damage to theemrdiating party.”

Gonzalez v. Dennind394 F.3d 388, 394 (5th Cir. 2004). “An ‘anticipatory

breach’ of a contract is one committed before the time whenithargresent duty
of performance and results from words or conduct indicating an intention to refuse
performance in the future.ld. “The declaration of intent to abandon the

obligation must be in positive and unconditional termSxim v. Bank of Am.,
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N.A., No. 3:1:CV-1240M, 2012 WL 170758, at *4 (N.D. Tex. Jan. 20, 2012).

In Swim, the court dismissed an anticipatory breach of contract claim
based upon a defenddmnk’s alleged promise to approve a loan modification and
subsequent foreclosindd. at *4-5. The court concluded: “Even when viewed in
the light most favorable to Plaintiffs, the facts about a possible loan modification
demonstrate that, at worst, Defendants gave conflicting messages to Plaintiff.
Those inconsistencies fall shorttbé positive and unconditional repudiation that
IS necessary to support a claim of anticipatory brealth.at *5. Likewise, here,
even assuming Plaintiff's allegations regarding BOA'’s possible loan modification,
the facts alleged fall short of the “positive and unconditional repudiation” that is
required to establish a claim for anticipatory breach of contract. Accordingly,
Plaintiff has failed to state a claim for anticipatory breach of contract

3. EDCPA

Next, Defendants argue that Plaintiff has f@ile state a claim for
violations of the FDCPA. (Dkt. # 7 at 24Specifically, Defendants argue that
BOA is not a “debt collector” within the meaning of the statute.

The FDCPA defines “debt collector” as “any person who uses any
instrumentality of interstate commerce or the mails in any business the principal
purposes of which is the collection of any debts, or who regularly collects or

attempts to collect, directly or indirectly, debts owed or due or asserts to be owed
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or due another. 15 U.S.C. 89 (6). “The activity of foreclosing on a property
pursuant to a deed of trust is not the collection of debt within the meaning of the

FDCPA.” Bittinger v. Wells Fargo Bank NA, 744 F. Supp. 2d 619, 626 (S.D. Tex.

2010)(quotingWilliams v. Countrywide Home Loans, Inc., 504 F. Supp. 2d 176

(S.D. Tex. 2007)) A loan servicer cannot be liable under the FDGBAong as

the debt was not in default at the time it was assigiegdseeOmrazeti v. Aurora

Bank FSB No. SA:12CV-00730GDAE, 2013 WL 3242520,t&17 (W.D. Tex.
June 25, 2013).

Because BOA, a loan servidéiat has serviced Plaintiff's loan since
its origination in 2004 (Dkt. # 7 at 25 n.7), does not meet the definition of a “debt
collector” under the FDCPA, Plaintiff's claim against BOA faitsa matter of law
and that claim is dismisséd.

4. Violations of Chapter 12 of the Texas Civil Practices and
Remedies Code

Next, Defendants argue that Plaintiff's claim that Defendants have
violated Chapter 12 of the Texas Civil Practices and Remedies Code also fails as a

matter of law. (Dkt. # 7 at 25.)

! Although Plaintiff asserts in hadProposed Responggatshewas in default at the
time the loan was assigned and therefdeéendantvas acting as a debt collector,
she sets forth no facts support this nor does she citeyauthority to back up her
conclusory assertiorPlaintiff must plead “specific facts, not mere conclusory
allegations.” Tuchman 14 F.3d at 1067.
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The elements of a fraudulelén claim under Chapter 12 of the civil
practice and remedies code are (1) the defendant made, presented, or used a
document with knowledge that it was a fraudulent lien, (2) the defendant intended
that the document be given legal effect, and (3) the defendant intended to cause

plaintiff physical injury, financial injury, or mental anguisNlerritt v. Davis 331

S.W.3d 857, 860 (Tex. App. 2011)

Defendants argue that Plaintiff (1) fails to identify the challenged
instrument that purports to create a lien claim against real property andq &) fai
proffer any facts to indicate that either Defendant made, presented, or used the
allegedly fraudulent, unidentified instrument.

In her original petition, Plaintiffs asserts:

Defendants made, presented, or used a document or other record with
intent to cause Plaintiffs to suffer financial injury, mental anguish, or
emotional distress.

Defendants’ conduct and actions violated Tex. Civ. Prac. & Rem.
Code 8§ 12.002 on or after June 1, 2004, for which Plaintiff seeks
judgment against Defendants, joyndr severally, equal to the greater
amount of $ 10,000 per violation, or actual damages caused by each
violation, together with attorneys’ fees, courstspand exemplary
damages in an amount determined by the Court.

(Orig Pet. 11 6362.)
The Court agrees with Defendants. In providing grounds for relief, a
plaintiff must do more than recite the formulaic elements of a cause of aSten.

Twombly, 550 U.Sat556-57. Here, Plaintiff has not identifieethat document, if
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any, is considered a “fraudulent lien” for purposes of § 12.002. Moreover, Plaintif
has not alleged any facts whatsoeweicatingthat Defendants made, presented,

or usedanyallegedly fraudulent, unidentified instrument or thafé&hdans

intendedo cause plaintiff physal injury, financial injury, or mental anguish

Plaintiff has done nothing more theatite the elements of a claim for a violation

of § 12.002and thushasnot met the Rule 8 pleading standards. These claims are
dismissed?

5. Negligence per se amposs negligence per se

Defendants next argukat Plaintiff's claims for negligence per se and
gross negligence per se are barred by the economic loss rule. (Dkt. # 7 at 28.)
Alternatively, Defendants argue that Plaintiff has not alleged any facts
denonstrating a special relationship between the parties giving rise to a legal duty.
(d.)

Even assuming the economic loss rule does not apply, Plaintiff has
failed to state a claim for negligence per se or gross negligence per se based upon a
violation of 8 12.002.Negligence per sexistswherecourts have determined that

the violation of a particular statute is negligence as a matter ofAdison v. J.P.

>To the extent Plaintiff argues that the Defendants’ filing ‘icarection deed”
seeking to correct the description of the Property in the security instrument was a
violation of Chapter 12, that argument fails as a matter of law betalise

correction deed may be used to correct a defective description of a sopetypr
when a deed recites inaccurate meets and bouiigdd Props.300 S.W.3d at

750.
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Morgan Chase Bank, N.A., 1:41V-342, 2012 WL 4633177, *1E.D. Tex. Oct.

2, 2012)(citing Parrot v. Garcigd36 S.W.2d 897, 900 (Tex.1969)In these

situations, the standard of care is defined by the statute itself rather than by the
reasonably prudent person standard that applies in geglaence actions.1d.

Here, Plaintiff allegethat Defendants are liable for negligence per se
based orviolations of § 12.002 of the Texas Civil Practice and Remedies Code and
8 192.007 of the Texas Government Code. (Orig. Pet.  66.) Asto 8§ 12.002, the
Court has already concluded the Plaintiffs have failed to allege a cause of action
for a violation of that statute; thus, there can no negligence per se. As to
8192.007, Plaintiff has failed to cite any authority that a mere violation of that
statuté constitutes negligence peraiéege SeeAllison, 2012 WL 4633177*14
(“Here, the Allisons assert that the defendants are liable for negligence per se.

However, the pleading does not factually allege the violation of a specific statute,

3Section 192.001% entitled “Records of Releases and Other Actions” and
provides:

(a)To release, transfer, assign, or take another action relating to an instrument
that is filed, registered, or recorded in the office of the county clerk, a person
must file, register, or record, another instrument relating to the action in the
same manner as the original instrument was required to be filed, registered,
or recorded.

(b)An entry, including a marginal entry, may not be made on a previously made
record or index to indicate the new action.

Tex. Gov't Code § 192.007.
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much less state how courts have determined that states¢ataish negligence per
se.”)

Accordingly, Plaintiffhasfailed to state a cause of action for
negligence per se, much less gross negligence per se, which requires a plaintiff to
establish thatffom the defendant’s standpoint at the time of the eveatact or

omission involve an extreme degree of risk, considering the probability and

maghnitude of the potential harm to othergl*Haul Intern., Inc. v. Waldrip380
S.W.3d 118, 137 (Tex. 2012Rlaintiff fails to state a clairfor negligence per se
or grossnegligence per se.

6. Money Had and Bceived

Plaintiff has also asserted a claim for “money had receieuig.
Pet. 189.) A claim for money had and received is described as follows:

The question, in an action for money had and received, is to which
party does the money, in equity, justice, and law, belong. All plaintiff
need show is that defendant holds money which in equity and good
conscience belongs to him. Again, it has been detlédnat a cause of
action for money had and received is less restricted and fettered by
technical rules and formalities than any other form of action. It aims at
the abstract justice of the case, and looks solely at the inquiry, whether
the defendant hotdmoney, which belongs to the plaintift.

Bank of Saipan v. CNG Fin. Corp., 380 F.3d 836, 840 (5th Cir. 20@4rause of

action for money had and received belongs conceptually to the doctrine of unjust

enrichment’ Amoco Prod. Co. v. Smith, 946 S.W.2d 162, 164 (Tex. App. 1997)

“ Unjust enrichment is not an independent cause of action but rather characterizes
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the result of a failure to make restitution of benefits under circumstances which
give rise to an implied or quasontractual obligation teeturn the benefits Id.

“The implied contract action for money had and received is a cause of action for
debt not evidenced by a writirigld.

Essentially, it appears that Plaintiff's argument is that Defendants owe
her the monthly mortgage payments made pursuant to the mortgage. This claim in
predicated on her assertions that Defendants were not entitled to foreclose.
Plaintiff simply alleges:

Defendants hold money and property that in equity and good

conscience belong to Plaintiff. As a result of Defendants’ wrongful

actions and misrepresentations, Plaintiff has mistakenly sent monthly

mortgage payments to Defendants. Defendants have wrongfully

foreclosed on Property owned by Plaintiff. The money and property

belong to Plaintiff in equity and good conscience.
(Orig. Pet. 1 91.)First, however, Plaintiff was under an obligation pursuant to the
Note and Deed of Trust make monthly mortgage payments. Second, as discussed
above the state court granted summary judgment in favor of Defendants,
concluding Defendantproduc[ed] all evidence necessary to prove their claim of
foreclosure and sale of the Property.” (Dkt. # 7, Ex. 4.) The court ordered that
Defendants had “all right, title, interest and possession in and of the Property,” and
were “ertitled to an order to proceed with forecloswf the secured

Property. . ..” (1d.)

For the reasons discussed above, this December 2009 stateicalurt
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Judgment is given preclusive effect and Plaintiff's claim for money had and

received, to the extent it is predicated on allegedly invalid assignments or invalid

transfers into the PSA that occurred prior to the state court judgment, are barred.

Moreover, to the extent her money had and received claim is based upon any other

eventoccurring after thatate court judgment, for the reasons discussed in this
order,all of her claims fail and thus, any claim for money hadiraceived

predicated on these claims also faiBeeWells v. JP Morgan Chase Bank, Nat'l

Ass’n, No. H12-1792, 2014 WL 69883, a"(S.D. Tex. Jan. 8, 2014) (“Plaintiffs
have failed to present evidence creating a genuine issue of fact as to whether
Defendant WF’s foreclosure on their property s improper. Given this failure,
Plaintiff’'s clams for quiet title and money had and received . . . cannot survive
summary judgment.”).Plaintiff's claim formoney had and receivési dismissed.

7. Wrongful foreclosure

Defendants argue that Plaintiff cannot state a claim for foreclosure

because she has not alleged a “grossly inadequate selling price.” (Dkt. # 7 at 32.)

In order to prevail on a wrongful foreclosure claim, a plaintiff must

prove three elements: (1) a defect in the foreclosure sale proceedings; (2) a grossly

inadequate selling price; and (3) a causal connection between the defect and the

grossly inadequatgelling price. Water Dynamics, Ltd. v. HSBC Bank USA, Nat.

Ass’n, 509 F. App’x 367, 369 (5th Cir. 2013) (citisauceda v. GMAC Mortg.
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Corp, 268 S.W.3d 135, 139 (Tex. App. 2009)).
In her original petition, Plaintiff alleges the following in support of
her wrongful foreclosure claim:

Plaintiff will show that BOA’s norudicial foreclosure is and was
wrongful, and would permit BOA to perpetuate a course of wrongful
conduct. Such sale is wrongful by virtue of rrmmpliance with
applicable Texas statutoryqvisions;by virtue of BOA violations of
TDCA and DTPA and at common law. Further, such foreclasure
wrongful because, Plaintiff will show that BOA's foreclosure sale was
defective in the fact that Plaintiff was not afforded the statutory
noticespursuant to Texas law or the notices required in the Deed of
Trust, Plaintiff asks that the Court find that the actual foreclosure
exercised on January 7, 2014, is wrongful and temporarily restrain
BOA from any eviction or forcible detainer action agamlstintiff

and then enjoin any actions taken pursuant thereto, and award Plaintiff
her damages as otherwise detailed herein.

(Orig. Pet. 7 105.)

Plaintiff has not alleged a grossly inadequate selling price, much less a
causal connection between the desewd the grossly inadequate selling price;
accordingly, shéails to statea claim for wrongful foreclosure. Plaintiff's
wrongful foreclosure claim is dismissed.

8. Trespas$o Real Property

Defendants argue that Plaintiff fails to state a claim fopass to real
property because (1) it is barred under the economic loss rule, and (2) she does not
allege facts supporting the elements of a trespass to real property claim.

To state a claim for trespass to real property a plaintiff must allege:
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(1) she avned or had a lawful right to possess real property; (2) the defendant
entered her land, and the entry was physical, intentional and voluntary; and (3) the
defendant’s trespass caused the injury to the plaintiff's right of posse¥gitam

v. Falkenstein, 191 S.W.3d 791, 798 (Tex. App. 2006).

In her original petition, Plaintiff asserts she

meets the elements of this cause of action for trespass to real property
as she at the time of the wrongful foreclosure: (i) owned the Property
and had a lawful righto possess the Property; (ii) BOA’s entry of the
Property was physical, intentional, and voluntary; and (iii) the BOA’s
trespass has caused injury to Plaitniff[‘s] righpossession of the
Property.

(Orig. Pet.  111.Here, Plaintiff has done nothing more thanite the formulaic

elements of a cause of actioBeeTwombly, 550 U.Sat556-57. Moreover, to

the extent her trespass to real property claim is predicated on her wrongful
foreclosure claim, that claim, fdine reasons stated above, is dismissed. Plaintiff
has not pld sufficientfacts to state a claifior trespass to real property that is
plausible on its face and, thus, that claimlsdismissed.

0. Declaratory Judgmemind Request for Injunctive Relief

A request for declaratory judgment is “merely a theomeobvery”

for a cause of actionSid Richardson Carbon & Gasoline Co. v. Interenerqgy Res.,

Ltd., 99 F.3d 746, 752 n.3 (5th Cir. 199@ecaus®laintiff has failed to allege a
cause of actionnder any substantive clajimerrequest for declaratory judgment

also fails. SeeHurd v. BAC Home Loans Servicing, LP, 880 F. Supp. 2d 746, 769
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(N.D. Tex. 2012) (converting a request for relief under the Texas Declaratory
Judgments Act into an action brought under the federal Declaratory Judgment Act
after removal, and holding that the availability of a declaratory judgment depends
on the existence of a valid claimccordingly, Plaintiff's request for a
declaratory judgment fails.

Further, to the extent Plaintiff requests injunctive relief that claim also
fails. To obtain a preliminary injunction, a plaintiff must demonstrate, among
other things, a likelihood of success on the merits of his or her ctaemarris

Cnty. v. CarMaxAuto Superstores, Inc., 177 F.3d 306, 312 (5th Cir. 1999).

Because Plaintiff has not pleaded a viable cause of action, she cannot make this

showing andherrequest for injunctive relief failsSeePajooh v. Harmon32 F.

App’x 898, 899 (5th Cir. 2003pffirming the district court’s denial of injunctive
relief when plaintiff failed to state a claim).

. Motion for Leave to File Supplemental Complaint

Plaintiff filed a Motion for Leave to File a Supplemental Complaint
nearly three months after Defendants’ Motion to Dismiss was filed and
approximately three weeks prior to the scheduled hearing on the Motion to
Dismiss. (Dkt. # 15.)

Rule 15¢) governs supplemealtpleadings. An amended complaint

supersedes and takes the place of an original compkamd. v. Dogan 31 F.3d

32



344, 346 (5th Cir. 1994). Thus, an amended complaint should be a complete
complaint whch supersedes and replaces all previous stateragptaintiff's

claims. Id. Instead of filing a superseding complaint, Plaintiff seeks to supplement
her original petition with the followingacts

DEED OF TRUST WAS VOID

2.) The Deed of Trust filed of recomal this case is fraudulent and

should be setside and théoreclosure declared wrongfullhe Deed

of Trust indicages Plaintiff appeared in Dallas County, Texas to
executesuch Deed. In fact, the Deed of Trust was executed at a
Starbucks coffee house in San Antonio and Plaintiff never appeared in
front of any notary.

3.) The Defendant added the notary seal and affidavit tdatement
AFTER the xed of Trust was execute@hataddition changed the
document making it a void document.

VIOLATION OF TEXAS CIVIL PRACTICES AND REMEDIES
CODE 12.002.

4.) The representation filed in the Bexar County Deed Records
indicates the Deed of Trust wasecuted by Plaintiff in fromf a

notary. This is a false representation made bylémelerand the fact
the lender addka false representation to theed makeghe Deed
void. Additionally, this Deed was filed in the Real Property Records
in violation of the Civil Practice & Remedies Code section 12.002.

STATUTE OF LIMITATIONS

5.) Defendant accelerated tlmah well prior to 2009 or wouldot
have been entitleb an order of foreclosure from the District Court.
The foreclosurés void because it was basedawoid Deed of Trust
and theDefendant is beyond the statute of limitations to exerbise t
power of sale in the Deed of Trust and Plaintiff seeksd@adory
Judgment establishirthe same.

(Dkt. # 15, Ex. A.) Specifically, Plaintiff seeks a declaratory judgment

establishing:
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1.) The Deed of Trust is void.

2.) The foreclosure based upon a void Deed of Trust is wrongful.

3.) That Texas Civil Practices and Remedies Code 12.002 has been
violated.

4.) A Declaration that the StatoéLimitations bars Defendanfisom
foreclosure and,;

5.) Appropriate Damages and Attorneys fees.

(1d.)

Rule 15(d)governs supplemental pleadings and provides: “On motion
and reasonable notice, the court may, on just terms, permit a party to serve a
supplemental pleading setting out any transaction, occurrence, or event that
happenedtfterthe date of the pleading to be supplemented.” Fed. R. Civ. P. 15(d).
The facts that Plaintiff seeks to supplement her complaint with did not occur after
the date of her original petition. Plaintiff merely seeks to add additional “facts”
regarding the circumstances surrounding ttecationof the Deed of Trust.
Accordingly, Plaintiff’'s Motion for Leave to Supplement does not fall within the

purview of Rule 15(d) and her motionDENIED.

34



CONCLUSION

For the reasons givethe Court herebERANT S Defendants
Motion to Dismiss (Dkt. # 7) an@ENI ES Plaintiff's Motion for Leave to
Supplement Complaint (Dkt. # 15Plaintiff’'s claims are dismissed.
IT1S SO ORDERED.

DATED: San Antonio, Texas, October,2014.

Senior United States Distict Judge
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