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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

CHARLTON BRADSHAW,
TDCJCID NO. 1703357,

No. 5:14CV-619-DAE

Petitioner
VS.

WILLIAM STEPHENS,
Director, Texas Department of
Criminal Justice- Institutional
Division,

w W W W wW W w w W W w w uw

Respondent

ORDER(1) ADOPTING REPORT AND RECOMMENDATION
(2) GRANTING RESPONDENT'S MOTION TO DISMISS, AND JDENYING
PETITIONER'S PETITION FOR WRIT OF HABEAS CORPUS PURSUANT
TO 28 U.S.C. 8254

Before the Court is a Report and Recommendation filed by Magistrate
Judge Pamela Magh (Dkt. # 22.) PetitionerCharlton Bradshaw Bradshaw”)
has filed Objections to the Magistrate’s Report and Recommendation. (Dkt. # 26.)
Pursuant to Local Re CV-7(h), the Court finds this matter suitable for disposition
without a hearing. After careful consideration, and for the reasons given below,

the CourtADOPT Sthe Magistrate Judge’s Report and Recommendation
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(Dkt. #22), GRANTS Respondent’s Motion to Dismiss (Dkt. # 16RdDENIES
Bradshaws Petition for Writ of Habeas Corpus (DEKt1).

BACKGROUND

On March 1, 2011Bradshawwas found guilty of capital murder by a
jury in the 186th District Court of Bexar County, Texas. (DKt248, at 11617.)
At trial, the State sought to enhari@@dshavis punishment under the habitual
offender statute by alleging two prior felony convictions. (DKt2#2, at 2728.)
Thetrial court sentenceBradshawto life imprisonment. (Dkt. #2-3, at 11617.)
On May 9, 2012, the Fourth Court of Appeals of Texas affirBredishavis

conviction in a nofpublished opinion Bradshaw v. StatdNo. 0411-00173CR,

2012 WL 1648218 (Tex. App=-San Antonio 2012, pet. ref’d)On October 3,
2012, the €xas Court of Criminal Appeals refusBrhdshaws petition for

discretionary reviewBradshaw v. StatdNo. FD-066512 (Tex. Crim. App.

Oct. 3, 2012).

On September 17, 201Bradshawfiled his first state habeas corpus
application challenging his convictioriDkt. #12-12.) However, on January 8,
2014, the Texas Court of Criminal Appeals dismissed the application for failing to
comply with procedural rules. (Dkt.22-12.) Bradsha then filed a second

habeas application on February 21, 2014. (DRR-#5.) The Texas Court of



Criminal Appeals denied this application without a written order on June 6, 2014.
(Dkt. # 1216.)

On July 7, 2014Bradshawfiled a federal habeas petition in this Court
pursuant to 28 U.S.C. § 2254. (Dkt. # Bpadshaws pro sepetition appears to
allege the following: (13he trial court violated his right to a public trial by
excluding his family and the public from the courtroom during galgction;

(2) the Fourth Court of Appeals erred in finding suffict evidence of his guilt;

(3) ineffective assistance of trial counsel by failing to object to the exclusion of his
family and the public during jury selection; (4) ineffective assistahtrgab

counseby failing to contact and interview Ju&lerrera and Calvin Beard;

(5) ineffective assistance of trial counsel by failing to present exculpatory
evidence; (6) ineffective assistance of trial counsel by failing to impeach witness
Tiffany Bamett; (7) ineffective assistance of counsel by failing to interview alibi
witnesses; (8) the prosecution committed perjury, misstated the law, erred by
vouching for a witness, used inflammatory, misleading, and inadmissible evidence,
andfailed to investigte inconsistencies in testimony; (9) ineffective assistance of
trial counsel by failing to properly object and preserve error; (10) ineffective
assistance of appellate counsel by statin@tlaelshawintended to rob the victim,

and failing to challenge éhsufficiency of the evidence; (11) appellate counsel

denied him his right to another attorney; (12) his conviction is a fundamental
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miscarriage of justice; (13) he is actually innocent of capital murder; (14) the State
failed to prove intent; and (15) tleidence was insufficient to prove guilt. (Dkt. #
1.)

On August 25, 201Bradshawfiled abrief in support of his petition.
(Dkt. # 7.) On December 16, 2014, Respondent William Stephens filed a Motion
to DismissBradshaws petition. (Dkt. # 16.)Bradshawfiled a reply on January
30, 2015. (Dkt. # 20.) On February 6, 2015, United States Magistrate Judge
Pamela Mathyssueda Report and Recommendation recommending that this
Court grant Respondent'sotionand denyBradshaws petition. (Dkt. # 22.)On
March 3, 2015Bradshawfiled objections to the Report and Recommendation.
(Dkt. # 26.)

LEGAL STANDARD

l. Review of a Magistrate Judge’s Report and Recommendation

The Court must conduct a de novo review of any of the Magistrate
Judge’s conclusions to which a party has specifically obje&ed28 U.S.C.
8 636(b)(1)(C) (“A judge of the court shall make a de novo determination of those
portions of the report or specified proposed findings or recommendsdiarisch
objection is madé&). The objections must specifically identify those findings or
recommendations that the party wishes to have the district court conBiienas

V. Arn, 474 U.S. 140, 151 (1985). Asttict court need not consider “[f]rivolous,
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conclusive, or general objectionsBattle v. U.S. Parole Comm’n, 834 F.2d 419,

421 (5th Cir. 1987). “A judgef the court may accept, reject, or modify, in whole
or in part, the findings or recommendations made by the magistrate judge.” 28
U.S.C. § 636(b)(1)(C).

Findings to which no specific objections are made do not require de
novo review; the Court need only determine whether the Report and

Recommendation is clearly erroneous or contrary to ldmited States v. Wilsgn

864 F.2d 1219, 1221 (5th Cir. 1989).

Il. Writ of Habeas Corpus Pursuant to 28 U.S.C. § 2254

Under the AntiTerrorism and Death Penalty Act of 1996
(“AEDPA”), a state prisoner may not obtain relief with respect to a claim
adjudicaed on the merits in state court unless the adjudication (1) resulted in a
decision that was contrary to or involved an unreasonable application of clearly
established federal law, as determined by the Supreme Court or (2) resulted in a
decision that was lsad on an unreasonable determination of the facts in light of
the evidence presented in state court proceedings. 28 U.S.C. § 2254(d).

A decision is clearly contrary to established federal law if the state
court arrives at a conclusion opposite to tleaiched by the Supreme Court on a
guestion of law or if the state court decides a case differently than the Supreme

Court on a set of materially indistinguishable facts. William v. Taya® U.S.
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362, 40506 (2000). Relief is only available if the ®aourt applied clearly
established federal law unreasonabli?editioneris not entitled to relief if the state
court merely did so erroneously or incorrectlg. The only way a state prisoner

may show that a state court unreasonably applied clearly established federal law is
by showing that there was no reasonable basis for the state court’s decision.

Cullen v. Pinholster563 U.S. 170, 187 (2011).

A federal habeas court may overturn a state court’s application of
federal law only if it is so erroneous that “there is no possibility fairminded jurists
could disagree that the state court’s decision conflicts with [Supreme Court]

precedent.”Harringtonv. Richter 562 U.S. 86, 10{2011). Section 2254(d)

imposes a “highly deferential standard for evaluating staitet rulings, which
demands that statourt decisions be given the benefit of the doul¥dodford v.
Viscotti, 537 U.S. 19, 24 (2002). Generally, a state court’s factual findings must
be presumed to be correct and can only be rebutted by clear and convincing
evidence. 28 U.S.C. § 2254(e)(1). Review under § 2554(d) is limited to the record
that was before the state court that adjudicated the claim on the riéoitsiford

537 U.S. at 24.

DISCUSSION

Respondent’s motion to dismiss argues Bratlshaws petition for

habeas relief is timbarred pursuant 88 U.S.C. § 2244(d). (Dkt. # )6Section
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2244(d) imposes a ongear statute of limitations on state prisoners filing habeas
petitions. 28 U.S.C. § 2244(diRespondent contends that the statute of limitations
expired on January 2, 2014, one calendar year after January 2, 2013, the date
Bradshaws judgment became final. (Dkt. # 16, af Respondent argues that
Bradshaw’s judgment was final on January 2, 2013, because the Court of Criminal
Appeals refused Bradshaw’s petition for discretionary review on October 3, 2012,
and Bradshaw then had ninety days, or until January 2, 2013, to file a petition for
writ of certiorari to the United States Supreme Cduut did not file one. 1d.)
Therefore, according to Respondent, Bradshaw's statute of longatxpired on
January 2, 2014(1d.) Respondnt also argues that Bradshaw’s limitations period
was not subject to any tollingld()

Under the AEDPAtheone yearequiredto file a federal p&ion for
habeas corpus relief after final judgment may be tolled while “a properly filed
applicationfor State postonviction or other collateral review with respect to the
pertinent judgment of claim is pending.” 28 U.S.C. § 2244 (d)f2ditionally,
the Fifth Circuit has held that the district court has the power to equitably toll the

limitations peiod in “extraordinary circumstancesCantuTzin v. Johnsonl&?

F.3d 295, 299 (5th Cir. 2010Y he determination of whether “exceptional

circumstances” exists is determined on a 4Bsease basis. Alexander v.

Cockrell 294 F.3d 626, 629 (5th Cir. 220
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A review of the record indicates tiatadshaws disciplinary action
became final, and his limitatioperiodbegan to run, not later than January 2, 2013,
ninety days subsequent to the Court of Criminal Appeal’s refusal of his petition for
discretionary reviewAnd because he did not timely, if ever, file a petition for writ
of certiorari to the United States@eme Court,ite AEDPA’s oneyear deadline
for the filing of Bradshaw'’s federal habeas corpus petition therefore expired on
January 2, 2014. However, Bradshaw's petition was not received by the Clerk of
this Court until July 72014. GeeDkt. # 1.) Accordingly, without any grounds
for equitable or statutory tolling, Bradshaw’s petition is tipagred.

Bradshaw, howeveanbjects to the Magistrate Judge’s Report and
Recommendation on the following five grounds, each discussed in turn below.

l. Confiscation of Legal Work

In hisfirst objectionto the Magistrate Judge’s Report and
Reconmendation, Bradshaw argues that the confiscation of his legal paperwork
entitles him to equitable tolling. (Dkt. # 26, at Hg contends that on July 15,

2013, his legal paperwork relevant to this case was confiscated and that it was not
returned to him until November 5, 2013d.] Nevertheless, thisircumstances
not sufficient to equitably toll the limitations period. The record demonstrates, and
Bradshaw has admitted, that his relevant legal papets returned to him two

monthsprior to the expiration of the statute of limitations. Furthermore,
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Bradshaw'getition was filedalmost eightnonths subsequent to his return of the
paperwork, and six months subsequent to the expiration of the statute of
limitations. Such circumstances are not “extraordinary” for purposes of equitably
tolling the statute of limétions in this caseBradshaw’s objection on this ground

is overruled.

Il. Second State HabeAsgplication

Bradshaw further objects to the Magistratdge’s conclusion that
even if blling were applied in his caskis federal habeas petition would still be
untimely. (Dkt. # 26, at 6.) As the basis for his argument, Bradshaw contends that
he waited 119 days, or until February 11, 2G&Bthe Court of Criminal Appeals
to rule on his motion for rehearing regarding its decision opdtison for
discretionary review. Id. at 7.) Bradshaw agrees that he would have ninety days,
or until May 13, 2013, until his conviction became final, and thalirigations
period would therefore expire on May 13, 2014l.) Bradshaw states thathile
his first state habeagpplicationwas denied on procedural groung$ich would
not toll the limitations periochis second state habessplicationwas properly
filed andthustolled the limitations period for the filing of his federal petition for
writ of habeas corpus.id)

Bradshaw’s contention is incorrect. Bradshaw filed his second state

habeas application on February 21, 2014, after the limitations perot
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§ 2244(d)(2)to file his federal petitioexpiredon January 2, 2014SeeScott v.
Johnson227 F.3d 260, 263 (5th Cir. 2000) (“Scott’s state habeas application did
not toll the limitation period under § 2244(d)(2) because it was not filedadieil

the perod of limitation had expired.” (emphasis in originalJ)herefore, his

second state habeas application had no bearing on the timeliness of his federal

application. Once the federal limitations period expired, “[tjhere was nothing to

toll.” Butler v. Can, 533 F.3d 314, 318 (5th Cir. 2008)ccordingly, Bradshaw’s
objection on this ground is overruled.

1.  Newly Submitted Evidence

Bradshaw also objects the Magistratelge’s conclusion that
“Bradshaw has not demonstrated that more likely than not, in light of newly
submitted evidence, no juror would find him guilty beyond a reasonable doubt.”
(Dkt. # 22, at 17.) Bradshaw contends that Court should apply equitalitdling
becauseewly submitted evidence supports a finding that heimvéact notguilty.
(Dkt. # 26, at 10.)

The Supreme Court has recently recognized an equitable exception to
the presentation of claims barred by the AEDPA’s statute of limitatibieseia

petitioner can demonstrate his actual innocemdeQuiggin v. Perkins 133 S. Ct.

1924, 1928, 1935 (2013Pemonstration of innocence under this test means that it

Is more likely than not that no reasonable juror would have convicted the patition
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in light of the new evidenceSchlup v. Delp513 U.S. 298, 3271999. In

determining “actual innocence,” a federal district court is not bound by the rules of
admissibility that govern at trial and instead may consider the probative weight of
evidence that was either excluded or unavailable at tdaht 327428. Types ¢

new reliable evidence that may be considered include exculpatory scientific
evidence, trustworthy eyewitness accounts, or critical physical evidence that was
not presented at trialA habeas court must consider all evidence, both old and

new, incriminaing and exculpatoryHouse v. Bell547 U.S. 518, 5372006).

The Schlupstandard does not require absolute certainty about a petitioner’s guilt or
innocence.ld. at 538.

Bradshaw has not presented sufficient evidence that would equitably
toll the limitations period in this case. Bradshaw relies on what he considers to be
new evidence that his trial counsel’s notes indicate that jurors could not agree on
who actually did the stabbirgBradshaw or his accomplice. (Dkt. # 26, at 9.)
However, the trial notes, included in Bradshaewglenceindicate thatvhile the
jurors stated that they could not agree on who actually did the stabbing, it was of
no consequence because they both participated, and thus were both guilty under the
law. (Dkt. # 20, at 23.) This is not sufficient evidence of Bradshaw’s actual
innocence that would allow equitable tolling in his case. Neither is the trial

testimony of witnesses who Bradshaw contends prove his actual innedéimnce
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testimony cannot be considered newly discovered evidence. (Dkt. #3284at
Bradshaw has not demonstrated thatSbklupexception wouldapplyto hiscase.
Therefore, this objection is overruled.
IV. Hearing

Bradshaw also objects to the Magistratdgke’srecommendatiothat
he is not entitled to an evidentidmgaring on his petition. (Dkt. # 26, at 15.)
Bradshaws objections meritless. The Supreme Court has held that it is
inappropriate for federal courts to conduct evidentiary hearings on § 2254(d)
petitions because federal habeas review under that statute “is limited to the record
that was before the state court that adjudicated the claim on the m€uiteh,
563 U.S. at 187While it is true that a narrow exception within AEDPA allows for
evidentiary hearings, the Supreme Court explained that the exception is focused on
“limiting the discretion of federal district courts to hold hearingsl.” Because
Bradshaw’s claims are tirdearred, the Magistrate Judge was correct in denying
Bradshaw's request for an evidentiary hearing on his § 2254(d) pet8emn.

McCamey v. Epps, 658 F.3d 491, 497 (5th Cir. 20%Igcordingly, Bradshaw’s

objection isoverruled.

V.  Certificate of Appealability

Bradshaw also objects to the magistrate judge’s recommendation that

he is not entitled to a certificate of appealability (“CQAUNder the AEDPA,
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before a petitioner may appeal the denial of a habeas corpus petition filed under

§ 2254, the petitioner must obtairlC®OA. Miller—El v. Johnson537 U.S. 322,

335-36(2003); 28 U.S.C. § 2253(c)(2)ikewise, under the AEDPA, appellate
review of a habeas petition is limited to the issues on whithAis granted.See

Crutcher v. Cockrell301 F.3d 656, 658 n. 10 (5th C2002) (holding that £&OA

Is granted on an issu®y-issue basis, thereby limiting agdfate review to those
Issues).
A COA will not be granted unless tipetitioner makes a substaaiti

showing of the denial of a constitutional rightennard v. Dretkeb42 U.S. 274,

282(2004) To make such a showing, the petitioner need not show he will prevail
on the merits, but rather must demonstrate that reasonable jurists could debate
whether(or, for that matter, agree) the petition should have been resolved in a
different manner or that the issues presented are adequate to deserve
encouragement to proceed furthé&t. This Court is required to issue or deny a
COAwhen it enters a final Order such as this one adverse to a federal habeas
petitioner. Rule 11(a), Rules Governirggction 2254Cases in the United States
District Courts.

The showing necessary to obtai@@A on a particular claim depends
on the mannein which the District Court disposed of the claiff\W]here a

district court has rejected the constitutional claims on the merits, the showing
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required to satisf§g 2253(c)is straightforward: The petitioner must demonstrate
that reasonable jurists would find the district court’s assessment of the
constitutional claims debatable or wrond:énnard 542 U.S. at 282In a case in
which the petitioner wishes to challenge opexgl this Court’s dismissal of a claim
for a reason not of constitutiongimension, such as procedural default,

limitations, or lack of exhaustion, the petitioner must show that jurists of reason
would find it debatable whether the petition states a valid claim of the denial of a
constitutional right and whether this Court veasrect in its procedural ruling.

Slack v. McDaniel529 U.S. 473484 (2000)

Reasonable minds could not disagower this Cours conclusions
thatBradshaw’'dederal habeas corpus petition is untimely under § 2244(d), and
that Bradshawis not entitled to the benefits of the doctrinestatutory or equitable
tolling in this case. Bradshawtherefore not entitled to a Certificate of
Appealability on any of his claims hereifhis objection is overruled.

CONCLUSION

For the foregoing reasons, the COAROPT Sthe Magistrate Judge’s
Report and Recommendation (Dkt. # Z22RANT S Respondent’s Motion to
Dismiss (Dkt. # 16)andDENIES Bradshaw’s Petition for Writ of Habeas Corpus

(Dkt. # 1). The CourtDENIES a certificaé of appealability in this case.
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IT 1SSO ORDERED.

DATED: San Anotnio, Texas, September,22015

7
David qu Ezra
Senior United States Distict Judge
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