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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

WARRIOR ENERGY SERVICES
CORPORATION d/b/a SPC
RENTALS,

CV. NO.5:14-CV-911-DAE
Plaintiff,

JC FODALE ENERGY SERVICES,
LLC,

8
8
8
8
8
VS. §
8
8
8
8
Defendant §

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

Before the Court is a Motion for Summary Judgment filed by Plaintiff
Warrior Energy Services Corporation d/b/a SPC Rentals (“Plaintiff”) (Dk7.)#
The Cout held a hearing on the Motiam July 28, 2015. At the heariniystin
Holmes Esq., represented Plaintifbefendant JC Fodale Energy Services, LLC
(“Defendant”)did not make an appeararcérfter careful consideration of
Plaintiff's Motion and the arguments presented at the hearing, the Court, for the

reasons that follownGRANT S Plaintiff's Motion for Summary Judgment.

! The Courts courtroom depytcontacted Merritt Clements, Defendantounsel
of record,the week before anthie morning of the hearingr. Clementanformed
the Court thathe Defendant would not be filing a response to the motion or
appearing at the hearing.
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BACKGROUND

Plaintiff is a Delaware corporation with a primary place of business in
Mississippi. (“Compl.,” Dkt. #1 1.) Plaintiff supplies equipment rentals for
drilling, completion, and “workover” operations to onshore and offshore oil
facilities. (d. §6.) Defendant is a Louisiana limited liability company that
provides onshore oil and gas drilling services to exploration, production, and
disposal companiesid( 112, 7.)

In January 2014, Defendant contracted with Plaintiff to rent oil well
tools, supplis, and equipment for Defendant’s use in its oil andrgkded
activities in Texas. Id. 18.) Plaintiff rented tools and equipment to Defendant
from January 2014 through April 20141d.(19; “Answer,” Dkt. #6 9.) Over the
course of this period, Plaintiff sent Defendant nine invofcekectively, the
“Subject Invoices”tharging Defendant a total of $80,102.84 for rental of its tools,
supplies, and equipmen{Dkt. #17-1, Ex.1.) Each of the invoices is addressed to
Defendant ands signed bythe entry requiring a “Customéwuthorized Agent
Signature.” [d.) Warrior Energy hanot received any portion of the $802.84
balance “despite demarid(“Taylor Aff.,” Dkt. # 17-1, Ex. 1 13; Compl. 111.)

Plaintiff filed suit in this Court on Qober 16, 2014, invoking the

Court’s diversity jurisdiction. Gompl.13.) Plaintiff asserts causes of action for



breach of contract and suit on sworn accoultt. f{114-23.) Plaintiff seeks to
recovercontractdamagescostsand reasonable attorneys’ feekl. at 4.)

Defendant filed a motion to dismiss for lack of subject matter
jurisdiction on November 26, 2014 (Dkt6¥ which this Court denied on February
27, 2015 (Dkt. #6). On May 1, 2015, Plaintiff filed thestant Motion for
Summary Judgment. (Dkt. #17.) Defendant has not filed a response.

LEGAL STANDARD

A movant is entitled to summary judgment upon showing that “there
IS no genuine dispute as to any material fact.” Fed. R. Civ. P. Sé@glso

Meadaav. K.A.P. Enters., L.L.C.756 F.3d 875, 880 (5th Cir. 2014). A dispute is

only genuine “if the evidence is such that a reasonable jury could return a verdict

for the nonmoving party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248

(1986).
The moving party bears the initial burden of demonstrating the

absence of any genuine issue of material fact. Celotex Corp. v. Caliett.S.

317, 323 (1986). If the moving party meets this burden, the nonmoving party must
come forward with specific facts that establish the existence of a genuine issue for

trial. Distribuidora Mari Jose, S.A. de C.V. v. Transmaritime,, In88 F.3d 703,

706 (5th Cir. 2013) (quoting Allen v. Rapides Parish Sch, B F.3d 619, 621

(5th Cir. 2000)). “Where the record taken as a whole could not lead a rational trier



of fact to find for the nommoving party, there is no ‘genuine issue for trial.”

Hillman v. Logg 697 F.3d 299, 302 (5th Cir. 2012) (quotiMatsushita Elec.

Indus. Co., Ltd. v. Zenith Radio Cor@.75 U.S. 574, 587 (1986)).

In deciding whether a fact issue has been created, the court must draw
all reasonable inferences in favor of the nonmoving party, and it “may not make

credibility determinations or weigh the evidencdiblier v. Dlabal 743 F.3d

1004,1007 (5th Cir. 2014) (quotingeeves v. Sanderson Plumbing Prods., Inc.

530 U.S. 133, 150 (2000)However, “[u]nsubstantiated assertions, improbable
inferences, and unsupported speculation are not sufficient to defeat a motion for

summary judgment.’'United States v. Renda Marine, In667 F.3d 651, 655 (5th

Cir. 2012) (quotindBrown v. City of Hous., 337 F.3d 539, 541 (5th Cir. 2003)).

DISCUSSION

Plaintiff has affirmatively moved for summary judgment on each of
its claims against Defendanbefendantas not reponded to Plaintiff's Motion.
A court may not, however, grant a motion fansnaryjudgmentsolely on the

ground that the nemoving party faikd to respondJohn v. Louisianar57 F.2d

698, 709 (5th Cir. 1985)Plaintiff must stillcarry its burden of establishing the
absence of a genuine dispute of material fact and that it is entitled to judgment as a
matter of law.Seeid. The Court will address Plaintiff's claims for breach of

contract, suit on sworn account, and request for attorneys’ fees in turn.
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l. Breach of Contract

The contract at issue here, the Customer Agreement General Terms
and Conditions (“Customer Agreement”), contains a chofdaw provision
stating that “the law governing the interpretation of these Terms and any dispute,
controversy or claim arising out of, relating to, or in any way connected with these
Terms including, without limitation, the existence, validity, performance, breach or
termination hereof, shall be determined without regard to any conflisgvof
principles according to the State of TexafJkt. #17-2, Ex. 2 16.8.) The Court

will therefore apply Texas law to Plaintiff's claimSeeAccess Telecom, Inc. v.

MCI Telecomm. Corp.197 F.3d 694, 705 (5th Cir. 1999) (“In Texas, contractual

choiceof-law provisions are ordinarily enforced if the chosen forum has a
substantial relationship to the parties and the transdgtiddnder Texas law ot
state a claim for breach of contragplaintiff must establish “(1) the existence of a
valid contract;(2) that the plaintiff performed or tendered performaK8gthat the
defendant breached the contract; éfidhat the plaintiff was damaged as a result

of the breach.”Bridgmon v. Array Sys. Corp., 325 F.3d 572, 577 (5th Cir. 2003)

(quotingFrost Natl Bank v. Burge, 29 S.W.3d 580, 593 (Téxyp. 2000).

A. Existence of Valid Contract

“The elements of a valid contract are &h) offer, (2) an acceptance,

(3) a meeting of the minds, (4) each party’s consent to the terms, and (5) execution



and celivery of the contract with the intent that it be mutual and bindifyiime

Prods. Inc. v. S.S.IPlastics, Inc., 97 S.W.3d 631, 636 (Tex. App. 2002 re,

Plaintiff has provided sufficient evidence to establish that it performed under valid
contracs and was damaged as a result of Defendant’s besach

First,the terms of the Subject Invoices and the Customer Agreement
are sufficiently “clear and definite” to constitute valid offers made by Plaintiff.

SeeParker Drilling Co. v. Romfor Supply Co., 316 S.W.3d 68, 73 (Tex. App.

2010). Robert S. Taylo(“Taylor”), Plaintiff's Vice President and Treasurer,

attests that Plaintiff provided equipment to Defendant between January and April
2014, and that each shipment of equipment was accompaniedriyoa®ei

(Taylor Aff. 13.) The Subject Invoices in the record set out the quantity and cost
of the tools and equipment provided and include a copy of the Customer
Agreementwhich provides that the offeree may accept its terms by either signing
a “receift” as defined in the Customer Agreement or by receiving services without
providing written notice of ncacceptance of the terms of the Customer
Agreement.(Dkt. #17-1, Ex. 1; Dkt. #17-2, Ex. 211.8.) Each Subject Invoice

and attached Customer Agreement was thus an offer to provide equipment and
services on the terms set out in the respective invoices adishemer

Agreement.



Secondthe evidence establishes that Plaintiff’'s offers were accepted
by Defendant. Each of the delivery tickets, whiatrevsent with the respective
Subject Invoices and set out tipgantity and price of the equipment provided, is
signed by the entry requiring a “Custorfasthorized Agent Signature.” (DKkt.
#17-1, Ex. 1). The Customer Agreement provides that a delivekgttsigned
prior to or at the time services are rendered or equipment is deliseré&gkceipt;
and thasigningsuch a receipt constitutes an acceptance. (DKt-Z Ex. 2
191.5, 1.8.) While Plaintiff has not submitted evidence that the people who signed
the delivery tickets were in fact agents of Defendant, the signatures, in
combination with Taylor’s attestation that Plaintiff sent invoices to Defendant for
the equipment providedre sufficient, in the absence of evidetaéhe contrary
to establish that Defendaatcepédthe termdPlaintiff's offers

Third, there is no indication that Defendant altered the terms of the
Subject Invoices or Customer Agreement before accepting Plaintiff' s,cdifeul
Defendant’s acceptance of the term&mtl by Defendanthusconstituted a
meeting of the minds and established each party’s consent to the Eenai$y,
the evidence submitted by Plaintiff also establistedsery and executioaf the
contracts, again through the signed delivery tickets and Taylor’s attestation that
Plaintiff sent invoices to Defendant for the equipment provided. (DKI-¥ EX.

1; Taylor Aff. §3.) This evidence is further supported by evidence of the parties’



course of performance under the agreement. While dglarel execution are
generally essential to the validity of a contract, a party may be bound even in the
absence of delivery or execution where the actions of the parties reflect a mutual

intent to be boundWinchekv. Am. Express Travel Relatedr8s. Co, 232

S.W.3d 197, 204 (Tex. App. 2007); Brown v. Federated Capital C389p.F.

Supp. 2d 857, 861 (S.D. Tex. 2014) (citing Jones v. Citibank, N.A., 235 S.W.3d

333, 33839 (Tex. App. 2007))Here, the record evidence showad the
pleadings do not conteshat Defendantented tools and equipment from Plaintiff
overthe course othree months (Taylor Aff. §3; Dkt. #17-1 Ex. 1; Compl. ®;
Answer 19.) This course of performance is consistent with a mutual intent to be
bound, and is sufficient to establish the validity of the contrfacts.

Defendant’'s Aswer avershoweverthat several of the Subject
Invoices are illegible(Dkt. # 69 10.) “In general, aontract is legally binding
only if its terms are sufficiently definite to enable a court to understand the parties’

obligations” Fort Worth Indep. Sch. Dist. v. City of Fort Worth, 22 S.W.3d 831,

846 (Tex. 2000). “The rules regarding indefinitenessaterial terms of a

contract are based on the concept that a party cannot accept an offer so as to form a

2 While Defendant’s Answer denies that valid and binding contracts exist,

Defendant has presented no evidence to establish an issue of material fact as to the
validity of the contracts. (Dkt. # 1 § 15.) Defendant’s allegations alone are
insufficient to e&blish a genuine issue of material faBeeAnderson 477 U.S. at

248.
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contract unless the terms of that contract are reasonably cefinf'the terms
of an alleged contract are so indefinite that it is imposéisla court to determine
the rights and obligations of the parties, it is not an enforceable agredtfieht..
McGarry, 339 S.W.3d 789, 792 (Tex. App. 2011).

Defendant’'s Answedoes not specify which of the Subject Invoiges
findsillegible. Thesummary judgment evidence reflects that each of the Subject
Invoices contains a badd entry at the top of first pageading‘Amount Due”and
setting outa corresponding totah list of the types and quantities of equipment
rented, and the correspondipgces of such rental(Dkt. # I7-1, Ex. 1.) The
invoices further include an invoice date, state that they are billed to Defendant,
provide the name and location of the weHlwhich the equipment was signated
and provide that the amount is due upeceipt. [d.) Additionally, a legible copy
of the Customer Agreement is attached to each Subject Invdicke. The
contracts aréhusnot so indefinite that it is impossible to determine the material
terms of the contractandaretherefore not va as a matter daw.

B. Performance Under the Contract

It is undisputed that Plaintiff performed pursuant to the terms of each
contract. Plaintiff alleges, and Defendant admits in its Answer, that Plaintiff
performed by renting various drilling tools and equipment to Defendant. (Compl.

13; Answer 1P.) Futher, Plaintiffhassubmitted thaffidavit of Taylor, its Vice



President and Treasurer, who attests Bfantiff rented various tools, supplies,
and equipment to Defendant, and invoices charging Defendant for such. rentals
(Taylor Aff.  3;Dkt. #17-1, Ex. 1.) Plaintiff has thus established that it
performed under the terms of the contrast® matter of law.

C. Breach of Contract

A breach of contractoccurs when a party fails to perform an act that

it has contractually promised to perfotniGreenev. Farmers Ins. Exch., 446
S.W.3d 761, 765 (Tex. 2014). “A cause of action for breach of a promise to pay

arises when a demand for payment has been made and refDsesgtt v. Cross

106 S.W.3d 213, 217 (Tex. App. 2003).

Plaintiff has provided suigient evidence to establish tHa¢fendant
has failed to remit any portion of the $80,102.84 it owddamtiff under the
terms of thecontracts Pursuant to the terms of the Customer Agreement, by
signing each delivery tickeQefendantgreed to patheamounts due within 30
days of receiving an invoice. (Dkt. #-27Ex. 2 13.2.) The invoices are dated
January 30, 2014. (Dkt. # 7 Ex. 2 at 12.)Taylor attests that Defendant has
failed to pay the amounts due, and that a balan$8®102.84 “remains due and
owing, despite written demand therefor.” (Taylor AfB.y Defendanis thusin
breach for its failure to pay the amount due on each invoice within 30 days.

Defendantas submitted nevidenceo supporits deniaJ asserted in itdnswer,
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of Plaintiff's allegationthatDefendantas refused to payPlaintiff's evidence is
thereforesufficient to establish th&efendanis in breach of the contracts formed
by the Subject Invoices and the terms of the Customer Agreement
D. Damages
Faintiff has provided sufficient evidence to establish its damages
under the contracts. Under Texas law, “[t]he universal rule for measuring damages
for the breach of a contract is just compensation for the loss or damage actually

sustained.”Teleresoure Corp. v. Accor N. Am., Inc., 427 S.W.3d 511, 524 (Tex.

App. 2014) (quotingstewart v. Basey, 245 S.W.2d 484, 486 (Tex. 1952)). A

nonbreaching party is entitled to all actual damages necessary to put it in the same
economic position in which it would have been had the contract not been breached.

CDB Software, Inc. v. KroJl992 S.W.2d 31, 37 (Tex. App. 1998). “A party’s

expectation interest is measured by his anticipated receipts and losses caused by
the breach less any cost or other loss he has alvbydeot having to perform.”

Lafarge Corp. v. Wolff, Inc., 977 S.W.2d 181, 187 (Tex. App. 1998). An

expectancy measure of damages does not authorize neodexpected revenues

without also accounting for costs saveé&keKormanik v. Seghers362 S.W3d

679, 690 (Tex. App. 2011héldingthat there was sufficient basis for the jury’s
refusal to award damages where claimant failquréoe the costs he would have

incurred had he been required to fully perfarm
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Here, thecharges in thaine Subject Invoices amount to $80,102.84.
Additionally, the Customer Agreememitovidesthat “if payment is not timely
made, interest on the outstanding balance shall accrue from the date due until paid
in full in the amount of 1.0% per month..” (Dkt. # 172, Ex. 2 { 3.3.) The
additional contractual interest, calculated at 1d%pleinterest per month
outstanding, totals¥ 806.21 throughJuly 28, 20152 (Dkt. #17-2, Ex. 3.) The
total amounts to $8909.05. Additionally, kecause Plaintifhas sbmitted
evidence that iperformed under the terms of each invoice, and there is no
evidence that Plaintiff had additional or ongoing contractual obligations, the Court
can conclude that Plaintiff did not avoid any costs as a result of Defenfddints
to pay

While Defendant’s Answetenies thaDefendanis indebted to
Plaintiff for the principal amount, it has submitted no evidenastablish a
genuine issue of material faa$ to the issue of damagd3aintiff's evidence is
thussufficient toestablish that it has suffered damages tot@b©09.05as a

matter of law.

® At the hearingPlaintiff' s counsel represented this figure asatmeunt

outstanding interests of the date of the hearinglaving revievedthe Subject
Invoicesand the calculation of interest in the record, the Court finds that Plaintiff
has established that there is no dispute of material factthsdamount of interest
owedand that it is entitled to $12,806.21 in intera@siof the date of this Order
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Because Plaintiff has submitted evidence establishing each element of
its contract claim, the Court finds that there is no genuine dispute of material fact
and that Plaintiff is entitled to judgment as a matter of law on its claim for breach
of contract. The Court therefo@BRANT S Plaintiff's Motion for Summary
Judgment on this claim.

. Suit on Sworn Account

“The essential the elements to pr@aswvorn account are: (ihat
there was gale and delivery of merchandise or performance of seryi2ithat
theamount of the account is just, that is, thatgheeswere charged in accordance
with an agreement averecustomary and reasonable prices; and (&) te

amountis unpaid? Adams v. H & H Meat Prods., 41 S.W.3d 762, 773 (Tex. App.

2001). Here, Plaintiffhas provided sufficient evidence to establish that it is
entitled to summary judgment on dk&im forsuit on sworn account.
First, it is undisputed th&tlaintiff rented various tools, supplies, and
equipmento Defendant (Compl.§ 9; Answerq 9.) Plaintiff has also submitted
the Subjectrivoicesand the Taylor affidavito show thaPlaintiff delivered
products and services Refendant (Dkt. #17-1,Ex. 1; Taylor Aff. § 3.) Second,
the charges on the account are in accordance with the amounts agreed to under the
Subject Invoicesind the Customer Agreemen(BeeDkt. # 17-1, Ex. 1; Dkt.

#17-2, Ex. 2) Theamounts charged by the invoices t&80,102.84. $eeDkt.
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# 17-1 Ex.1.) Finally, the principal amount remains unpaid. (Taylor Aff. § 3.)
Plaintiff has thus establishedichelement ofts suit on sworn account, and

Defendant has submitted no evidence to the contrary. The Court finds that there is
no genuine dispute of material fact, and Plaintiff is entitled to judgment as a matter
of law on itsclaim for suit on sworn account. The Court therefeRRANTS

Plaintiff's Motion for Summary Judgment as to this claim

I1l.  Attorneys’ Fees

Plaintiff also seeks to recover its reasonable attorneys’ fedader
Texas law, fees and expenses incurred in prosecuting or defending a suit are not

recoverable unless recovery is authorized by statute or confeeGreat Am.

Ins. Co. v. AFS/IBEX Fin. Servs., Inc., 612 F.3d 800, 807 (5th Cir. 2(@iti)g

Baja Energy, Inc. v. Balb69 S.W.2d 836, 838 (Te&App. 1984)). Here, recovery

Is authorized by both statute and the terms of the Customer Agreehesials

Civil Pradice & Remedies Code § 38.0@&rmits recovery of reasonable

attorneys’ fees for prevailing claims based on breach of contract or a suit on sworn
account.Tex. Civ. Prac. & Rem. §8.001(7), (8).Additionally, the Customer
Agreement provides thgtDefendantagrees to payHlaintiff] all costs ad

expenses, including reasonabtorneys’ fees and court costs, incurred by

[Plaintiff] in enforcing the terms.” Okt. # 172, Ex. 216.2.)
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Texas Courts consider eight factors when determining the
reasonableness of attorneys’ fees:

(1) the time and labor required, the novelty and difficulty of the
guestions involved, and the skill required to perform the legal service
properly;

(2) the likelihood. . .that the acceptance of the particular employment
will preclude other employment by thewyer;

(3) the fee customarily charged in the locality for similar legal
services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;
(6) thenature and length of the professional relationship with the
client;

(7) the experience, reputation, and ability of the lawyer or lawyers
performing the services; and

(8) whether the fee is fixed or contingent on the results obtained or
uncertainty of cdéction before the legal services have been rendered.

Sundance Minerals, L.P. v. Moo@b4 S.W.3d 507, B-14 (Tex.App. 2011). A

trial court is not required to receive evidence on each of these fatdor§A] n
affidavit filed by the movant’s attorney that sets forth his qualifications, his
opinionregarding reasonable attoriséfees, and the basis for his opinion will be

sufficient to support summary judgmeituncontroverted. Gaughan v. Nat'l

Cutting Horse Ass’n351 S.W.3d 408, 422 (Te&pp. 2011)(internal quotation

marks omitted)
Plaintiff has submitted the affidavit of David Clousi{@€louston”),
Plaintiff's counsel, which sets out the qualifications of the attorneys who have

worked on this casand his opinion regarding the reasonableness of the charged
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fees. He attests that he is a partner with the firm of Sessions, Fishman, Nathan &
Israel, LLC, anchaspracticed in the&State of Texas since 1993. (“Clouston Aff.,”
Dkt. # 172, EX. 6 12-3.) Clouston’s hourly rate on this ais $420. 1. 13.)
Several other attorneys from Clouston’s firm have also performed work on this
caseKevin Barreca, a partnegdohn Person, a senior counsald Justin Homes,
Leslye Mosley, ad Whitney White, who are all associatgid. {1 4-8.) Their

hourly rates range from $225 to $29%d.)

Cloustonattests that attorneys at his firm have reviewed documents,
performed investigation and research of claims, and prepared documents including
the Complaint, affidavits supporting the claims, the opposition to Defendant’s
motion to dismiss, initial discloses, a joint ADR report, and the motion for
summary judgment.ld. 19.) He further attests that the hourly rates charged for
the work are those customarily charged for work of this character, and that
attorneys’ fees in the amount of $24,876.75 have been reasonably incldred. (
1910, 19.) Defendants have submitted no evidence to contest Clouston’s affidavit.
The Courttherefordinds that the feesharged by Plaintiff's counsare
reasonableandGRANT S Plaintiff’'s Motion for Summary Judgment witkspect

to recovery of its reasonable attorneys’ fees in the amount of $24,876.75.
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CONCLUSION

For the foregoing reasons, the CABRANT S Plaintiff's Motion for
Summary Judgment (Dkt.%7).
IT 1SSO ORDERED.

DATED: San Antonio, Texas, July 28, 21

A —

7
David AQ Ezra
Senior United States Distict Judge
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