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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION
ALFRED GALAZ and RAUL GALAZ § CV NO. 5:14CV-967
Appellants

V.

LISA ANN KATONA f/k/a LISA ANN
GALAZ,

Appellee

w W W W W W W W W W

MEMORANDUM OPINION AND ORDER AFFIRMING THE BANKRUPTCY
COURT'S ORDER GRANTING KATONA'S MOTION FOR SUMMARY
JUDGMENT AND ENJOINING ALFRED GALAZ FROMPURSUING

FUTURE CLAIMS AGAINSTKATONA

Before the Court is an appeal from the bankruptcy court’s dogler
PresidingJudge Ronald B. Kingporought by Appellants Alfred Galaz (“Alfred”)
and Raul Galaz (“Raul'granting a Motion for Summary Judgment filed by
Appellee Lisa Ann Katona f/k/a Lisa Ann Galaz (“Katona”) and enjoining Alfred
from pursuing any future claims against Katona. For the reasons that follow, the
CourtAFFIRM Sthe bankruptcy court’s order.

BACKGROUND

The instant case arises outloé ownership interest in Worldwide

Subsidy Group (“WSG”), a company that collects royalties owed to film and
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television distributors. (Dkt. # 3 at 6; Dkt. # 6 at 2.) WSG was foraseal
California entity by Raul and his legal assistant, Marian Oshita {t&%h (Dkt.
#3 at 6.) When WSG was formddaul owed a 75% interest and Oshita owned a
25% interes (Id.) At the time WSG was formed, Raul and Katona were married.
(SeeDkt. # 3 at 6; Dkt. # 6 at-3.)

In May 2002, Raul and Katona divorced, at which time Katona
inherited half of Raul’'s 75% interest in WSG. (Dkt. # 3 at 6; Dkt. # 6-&) 2
Shortly thereafter, Raul sold his remaining interegsB7.5%ownership interest-
to Oshita for $50,000, paid as an offset against monies WSG allegedly owed to
Oghita for unreimbursed expenses. (Dkt. # 3 at 6.) The transaction left Oshita and
Katona as cawners of WSG. (Seeid.)

Sometime thereafter, Katona learrkdt Oshita’s clan for the
allegedly unreimbursed monies was fraudylantiKatonafiled suit against
Oshita in California state coufthe “CaliforniaAction”). Ultimately, the court
awardedKatona the37.5% interest that Raul had transferred to Oshgavell as
$18,750 in damages against Oshita, which Oshita neve(thaitlUnpaidMoney
Judgment”) (Id. at 6-7; Dkt. # 6 at 4.) Following the suit, Katona owned 75% of
WSG and Oshita owned her original 25%.

In October 2005, Katona assigned half of her inter@3t5%—to

Raul’s sister, Denise Vernon (“Vernon”). (Dkt. # 3 at 7; Bké at 4.) In 2007,



Vernon filed a suit against Katona in Texas state court to determine ownership and
control of WSG(the“WSG litigation”). (Dkt. # 3 at 7; Dkt. # 6 at 5.Rauland
Vernonbelieved that Oshita had withdrawn from her participation irG/8S
affairs and was no longer entitled to B&€6membership interest or earnings.
(Dkt. # 6 at 5.)

In December 2007, Katona filed a Chapter 13 bankruptcy suit and
removed the WSG litigation to bankruptcy coasta separate adversary
proceeding (Dkt.# 6 at 5.) In May 2008, the bankruptcy court approved a
settlement between Raul, Vernon, and Katona, walichvedKatona tofund her
Chapter 13 plan and meet her living expenses until her plan was paid in full.
Motion to Compel Compliance with Mediatiéggreement)n re Galaz No.
07-53287RBK, Dkt. # 431, at 1Rankr.W.D. Tex. Jan. 13, 2011). Specifically,
the settlemenprovided for: (1) a onéime distribution from WSG of $50,000 to
Katona; (2)monthly payments from WSG of $4,300 to Katona; (8hatime
distribution from WSG of $83,000 to Vernon; (4) monthly payments from WSG of
$5,000to Vernon; and (5an anmial salaryof $67,500 and baegay of $221,000

from WSG to Raul Order on Application to Approve Settlemelntre Galaz No.

07-53287RBK, Dkt. # 75, at 3Bankr.W.D. Tex.May 28, 2008).As part of the
settlementBrian Boydston (“Boydston”)was appointed as a Business Manager of

WSG. (d.)



On September 4, 2008, the bankruptcy court confirmed Katona’s
Chapter 13 plan. Order Confirming the Debtor’s Plamg Galaz No. 0253287
RBK, Dkt. # 184 Bankr. W.D. TexSept. 4, 2008)Katona was ordered to pay
$648 over a term of 60 monthkl. at 9. Katona used the monthly payments that
she received from WSG to make those payments for several yB&ts# 6 at 5.)

In February 2011, Katona commenced another adversary proceeding
against WSG and Vernon, requesting that the court remove Boydston as WSG'’s
Business Manager, appoint a receiver for WSG, and liquidate {A28G1
Adversary Proceeding’)(ld. at 7.) In November 2011, Katona and Vernon
reached aettlementgreemenin that action(*2011 Settlement Agreemént
providing that Vernon woulgurchase Katona's interest in W&@dwould
release all future legal claims arising out of alleged acts or omissions by Katona
(Id. at 8; Ckt. # 3 at 8.) The parties dispute whethas part of the agreement
Katona transferred only her interest in unliquidated claims against third parties,
including Oshita, or whether she transferred her interest in all claims, liquidated or
unliquidated, against third parties, including Oshita. (Dkt. # 3 at 8; Dkt. # 6 at 8.)
Thereafter, Vernon assigned Alfred, her and Raul’s father, all claims against
Oshitathat she obtained from Katona under the agreement. (Dkt. # 3 at 8.)

In 2012, Alfred filed suit in California state courténforceKatona'’s

Unpaid Money Judgmenivhich Alfred believed he hadeceived through



Vernon’s assignmerfthe “California Fore@sure Action”). (Dkt. # 3 at 9; Dkt.
#6 at 3-10.) In November 2012, the court foreclosadDshita’s membership
interest in WSG in favor of Alfred to satisfy the judgment. (Dkt. # 3 at 9.)

As the successor in interest to Oshita, Alfred then filedagjainst
Katona in Texas state court to recover damages that he believed Katona owed from
failing to recognize Oshita’s interest in WSG wistie made monetary
distributions from WSGrom 2007 to 2011the “Oshita claims”). (Dkt. # 3 at 10.)
Katona then removed the action as an adversary proceeding in Katona’'s Chapter
13 bankruptcy suit (Id.) In response to a motion to remand, the bankruptcy court
remanded the matter to state court, but explained from the bench that it could have
maintained jurisdiction if the suit was styled as a declaratory judgment action
brought by Katona. 14.)

Katonathen filed theadversary proceedinghderlying the present
action in bankruptcy court, seeking to enjoin Alfred from pursuing the Oshita
claims in state court. Complairi, re Galaz No. 130510%rbk, Dkt. #1 (W.D.
Tex. Bankr. Dec. 23, 2013)n May 2.4, Katona filed a Motion for Summary
Judgment, which the bankruptcy court granted in July 2014. Motion for Summary
Judgment|n re GalazNo. 130510%rbk, Dkt. # 49 (W.D. Tex. Bankr. May 15,
2014); Order]n re GalazNo. 130510%rbk, Dkt. # 69 W.D. Tex. Bankr. July 3,

2014). In granting the Motionhé bankruptcy court declined to resolve whether



the Oshita claims were liquidated or unliquidated or whetheD#mgtaclaims
weredischargeds a part of the final discharge ordestead holding thahe

terms of the 2011 Settlement Agreement, which were accepted by court order,
unequivocally discharged Vernon and Katona'’s rights to sue one aaathérat

the claim was otherwise judicially estoppebranscriptKatona v. GalazNo.

13-0510%rbk, Dkt. # 86, at 1214 Bankr.W.D. Tex. Aug. 15, 2014hereinafter
“Transcript”]. At the same time, the bankruptcy court denied Alfred’s eross
Motion for Summary Judgmentd. at 21. The bankruptcy court’s order of final
judgment enjoined Alfred from pursuing any cause of actitating to WSG

against Katona. Final JudgmeKgtona v. GalazNo. 130510%rbk, Dkt. # 73

(Bankr.W.D. Tex. July 3, 2014).

On July 15, 2014, Alfred and Raul filed a notice of appeal of the
bankruptcy court’'s order. Defendants’ Notice of Appbkate Galaz No.
13-0510%rbk, Dkt. # 79 (W.D. Tex. Bankr. July 15, 2014)n November 14,
2014, Alfred filed his opening brief. (Dkt. # 3.) On December 5, 2014, Katona
filed her answering brief. (Dkt. # 6.) On January 9, 2015, Alfred filed his reply

brief. (Dkt. # 10.)



DISCUSSION

Alfred identifiessix issues foappeal:

(1) Whether the bankruptcy court lacked subject matter jurisdiction when there
was no longer a bankruptcy plan to administer;

(2) Whether the bankruptcy cowetroneously failed to exercise mandatory
abstention;

(3) Whether the bankruptcy court abused its discretion in refusing to exercise
permissive abstention;

(4) Whether the bankruptcy court erred in granting summary judgment based on
res judicata, compromise and settlement, and accord and satisfaction, when
the defenses were nevarsedin Katona’s pleadings or motion and when
the theories were without merit;

(5) Whether the bankruptcy court erred in granting summary judgment on the
grounds that Alfred’s claims were barred by judicial estoppel where Katona
did not raise the issue in her motion, Alfred and Oshita did not take
inconsistent positions iproceedingsard where Katona is precluded from
the defenseypthe doctrine of unclean hands; and

(6) Whether the bankruptcy court erred in denying Alfred’s Motion for
Summary Judgment where the Motion clearly established his entitlement to
judgment as a matter of law th&htona’s claims be dismissed.

(SeeDkt. # 3at 2)

l. Subject Mattedurisdictionand Adjudicative Authority

Alfred challenges both the bankruptcy court’s subject matter
jurisdiction and its adjudicative authority to issue a final order in the dd=e.

Court reviews questions of subject matter jurisdiction de novo. Wagner v. United

States 545 F.3d 298, 300 (5th Cir. 2008).



A. Subject Matter Jurisdiction

Alfred first argues that the bankruptcy court lacked subject matter
jurisdiction over the case for several reasons, including that: (1) there was no
bankruptcy estate when the case was commenced because the case was closed in
2012 when Katona paid her creditors in full; (2) the bankruptcy court’s reliance on

In re National Gypsum Co., 118 F.3d 1056 (8ir. 1997) to establish jurisdiction

was erroneous; (3) the discharge order did not apply to the Oshita claims, and there
IS no jurisdiction over parties whose claims were never discharged; (4) the
bankruptcy court lacked related jurisdiction over the claims; and (5) the
bankruptcy court lacked jurisdiction to reopen Katona's case. (Dkt. # 3-26.)5
Katona counters that the Court Hadlising under, arising in, and related to
jurisdiction over the claim. (Dkt. # 6 at430.)

28 U.S.C. 8§ 1334 confers jurisdiction to bankruptcy courtélfpall
cases under title 11 and civil proceedif@sarising under title 11(3) arising in
cases under title 11, or (®lated to cases under title 128 U.S.C. § 1334) &

(b); Inre U.S. Brass Corp301F.3d 296, 30304 (5th Cir. 2002).“The second,

third, and fourth categories, all listed in § 1334(b), ‘operate conjunctively to define
the scope of jurisdiction. Therefore, it is necessary only to determine whether a

matter is at least ‘related to’ tharkruptcy.” U.S. Brass Corp301 F.3d at 304.




When a bankruptcy plan has been confirmed by the bankruptcy court,
the scope of a bankruptcy caanurisdiction issomewhatircumscribed.
Although “[s]ection 1334 does not expressly limit bankruptcysgliation upon
plan confirmation,’id., the Fifth Circuit adheres to a “more exacting theory of
postconfirmation bankruptcy jurisdiction™A fter a debtor’s reorganization plan
has been confirmed, the debtor’s estate, and thus bankruptcy jurisdiction, ceases to
exist, other than for matters pertaining to the implementation or execution of the

plan.” In re Craig’s Stores of Tex., Inc., 266 F.3d 388, 390CHth2001).

Accordingly, although “a bankruptcy court [cannlagejurisdiction over
pre-confirmation claims based on peenfirmation activities,” “a bankruptcy court
may lack jurisdiction ower postconfirmation claims based on paginfirmation

activities.” In re Erron Corp. Secs., 535 F.3d 325, 335 (Gth 2008);Craig’s

Stores 266 F.3dat 391. Notwithstandingit is well established that a bankruptcy

court has jurisdiction to interpret and enforce its own prior ordEt@velers

Indem. Co. v. Bailey557 U.S. 137, 151 (2009).
The instant action is a declaratory judgment action, seeking a
declaration from the bankruptcy court that Alfred’s state law action is baffed.

Is not an uncommon procedural postugze e.g, In reNat'| Gypsum 118 F.3d

1056, 1064 (5th Cir. 1997) (holding “that a declaratory judgment action seeking

merely a declaration that collection of an asserted preconfirmation liability is



barred by a bankruptcy court’s confirmation of a debtor’s reorganization plan (and
the attendant discharge injunctions under sections 524 and 1141 of the Bankruptcy

Code)” arises under title 11)ycoming Engines v. Superior Air Parts, InNo.

3:13CV-1162L, 2014 WL 1976757, at *-B (N.D. Tex. May 15, 2014)

(affirming subject matter jurisdiction in closed bankruptcy case because “the relief
requested in the original complaint requires the court to interpret and enforce prior
orders of this court and determine the socofpthe bankruptcy discharge\lVeaver

v. Tex. Capital Bank, 410 B.R. 453, 458 (N.D. Tex. 2009) (affirming subject

matter jurisdiction in a declaratory action suit to declare a state court suit as
violative of the order confirming theankruptcy reorganization plan becatise
case “specifically calls into question certéacts and legal implications of the
confirmed reorganization plan*

Katonarelies on two main theories to support jurisdiction:tfigt the
Oshita claims were discharged by the bankruptcy court’s discharge order, and that
Alfred therefore violate&atona’'sdischarge rights; and (#)at Alfred’sstate
courtclaim to ownership over the Oshita claims arises out of a disputed provision
in the2011 Settlement Agreementhich the bankruptccourt approved and over

which the bankruptcy court explicitly retained jurisdiction. Compl&atpna v.

! The Fifth Circuit has also affirmed a similar holding in the unpublished decision
In re Baker593 F. App’x 416, 417 (5th Cir. 2015)

10



Galaz No. 1305101, Dkt. # 1, at Bankr.W.D. Tex.Dec. 23, 2013)Order on

Stipulation of Dismissal with Prejudice, Galaz v. Worldwide Sub€idy., LLC,

No. 115015, Dkt. # 100, at 2 (W.D. Tex. Bankr. Nov. 16, 2011) (“[T]he Court
shall retain jurisdiction over this matter to . . . enforce the terms of any settlement
of the parties.”) There is no dispute that the bankruptcy ctvadjurisdiction
over thebankruptcy proceeding in which it ultimately discharged Katona or the
2011 adversary proceedimdnich culminated in the 2011 Settlement Agreement
The violation of Katona'’s discharge rights is the most obvious source
of jurisdiction, as it directly implicates the courts “arising under” jurisdiction.
Although “jurisdiction over bankruptcy proceedings [generally] ceases with the
closing of the bankruptcy case’ circumstances where a former debtor seeks to
enforce the bankruptcy court’s discharge order, the bankruptcy court retains

jurisdiction over the mattern re Bradley 989 F.2d 802, 804 (5th Cir. 1993).

This is becausHi] f a lender could wait until the conclusion of a bankruptcy
case—and then impose disallowed chargdble debtor’s fresh stawvhich is a
fundamental purpose of bankruptcy law] would not be fresh atlallce Padilla
379 B.R. 643, 652 n.8Bankr.S.D. Tex. 2007)

To the extent it is argued by appellants, the fact that the discharge
issue is disputed is irrelevant in assessing subject matter jurisdiSgmBradley

989 F.2d at 804 (noting that there was a dispute as to whether the debt was in fact

11



discharged and remanding to the bankruptcy court to make that determination).
This is because jurisdiction is assessed based on the claims at issue, not a court’s
ultimate ruling on those claim$\or is the Court persuaded that the jurisdictional
guestion isaffected by the fact that the plan was completed and Katona was
granted a discharge as of January 9, 2@&eDischarge of Debtor After

Completion of Chapter 13 Plaim re GalazNo. 07253287, Dkt. # 479, at 1
(Bankr.W.D. Tex. Jan. 9, 2012)n circumstances where the discharge itself is the
iIssue, theactionwill necessarily “occur after the resolution of the bankrupt’'s

estate.” Bradley, 989 F.2dat 804; see alsdn re Franklin 802 F.2d 324, 32&7

(9th Cir. 1986) (affirming jurisdiction, even though the bankruptcy case had been
dismissed, because the bankruptcy court was construing and effectuating an order

made prior to dismissalln re Rodriguez396 B.R. 436, 458@ankr.S.D. Tex.

2008) (“[T]his Court retains subject matter jurisdiction over a closed case to
consider whether a defendant violated the confirmation order.”).

For those reasons, National Gypsismdirectly on point.Seel18

F.3d at 1064 National Gypsunaroseout of a declaratory judgment action

alleging that National Gypsum’s confirmed reorganization plahsubsequent
dischargebarred the Insurance Company of North America’s collection effort
whichwere preconfirmation claims that the Comparas attemptig to enforce in

a series of demand lettersl. at 105960. The court held that a declaratory

12



judgment action seeking a declaration that collection of a preconfirmation liability
Is barred by a discharge injunction arises under title 11 and therefderso

subject matter jurisdiction on the caultl. at 1064. Here, he underlying state

action alleges that Katona controlled WSG'’s finances and failed to pay out
proceeds from WSG in conjunction with Oshita’s 25% membership interest

beginning in 2007 Application for Preliminary InjunctiorKatona v. GalazNo.

135101, Dkt. # 12 at 2-3.) Given that Katona’s plan was not confirmed until
2008, theclaimfor nonpayments apreconfirmation claim that, according to
Katona, was subject to the 2012 ordédischarge.The order of discharge
necessarily implicates the “implementation or execution of the’p&eeBradley,

989 F.2d at 804. Accordinglypif the same reasons that the National Gypsum

court found arising under jurisdiction, the Court finds that the bankruptcy court had

jurisdiction heré

> The Court isunpersuaded by Alfred’s argument, as it pertains to jurisdiction
based on the discharge claim, that National Gypstaiding is limited in scope
and does not confer jurisdiction on this particular declaratory action seeking to
enforce a bankiptcy court order Compare within re Superior Air Parts, Inc516
B.R. 85, 94 (Bankr. N.D. Tex. 2014) (distinguishidgtional Gypsunon the basis
that it involved a discharge injunction, which is a substantive right under the
Bankruptcy Code, where#ise case before the court involved claims that did not
arise from the plan or confirmation order but from a termination of a post
confirmation business relationship and an agreement governing that post
confirmation relationship).

The Court notes th&ational Gypsunmay not have controlled the
Instant case, had Katona’s complaint not included a disctasggd jurisdictional

13



B. Adjudicative Authority

Notwithstanding, Alfred also argues that the bankruptcy court lacked
the adjudicative authority to enter a final judgment in the basausde
specifically refused to consent to the bankruptcy court’'s exercise of jurisdiction
over noncore matters. (Dkt. # 3 at 2Katonacounters that, because the claims
either arose under or in the bankruptcy proceeding, the proceeding was a core
proceedng in which the bankruptcy court had the authority to issue a final
judgment. (Dkt. # 6 at 31.)

Under 28 U.S.C. 857, bankruptcy courts only have fjubicial
power to adjudicate core proceedings arising under or arising in a case under title
11, if a proceeding is noncore, but otherwise related to a case under title 11, the
bankruptcy court must submit proposed findings of fact and conclusions of law to

the district court, subject to de novo revieBee alsdn re Wood, 825 F.2d 90, 95

(5th Cir. 1987).
Although § 157 does not explicitly define “core proceeding,” (b

provides a nomexhaustivdist of matters considered core proceedings.

hook and instead reliexblely onthe bankruptcy court’s authority to enforce its

order on the 2011 Settlement Agreement. This ialmeethe 2011 Settlement
Agreement concerned WSG, which was Katona'’s income stream, and the income
stream may have lost its relationship to the “implementation or execution of the
plan” once the plan was fully paid out. Nonetheless, since Katona haasratsep
jurisdictional hook that clearly establishes subject matter jurisdiction, the issue is
not relevant to the instant proceeding.

14



Extrapolating from this list, the Fifth Circuit defines core proceedings as those that
“‘involvel] a right created by the federal bankruptcy law” or that “would arise only
in bankruptcy.” Wood 825 F.2d at 97. “If the proceeding does not invoke a
substantive right created by the federal bankruptcy law and is one that could exist
outside of bankruptcy it is not a core proceeding; it manelaedto the

bankruptcy because of its potential effect, but undetise157(c)(1) it is an

‘otherwise related’ or neore proceeding.’ld.

Again, National Gypsunmesolves the issue here:

Although a discharge in bankruptcy can constitute an affirmative
defense to a state law contract claim, [a debtacspn to enfore the
discharge injunctior-and to construe the scope and effect of the
confirmed reorganization plaAneed notindeed canngtresolve any

state lawcontract issues, only whether faje-confirmation claim, as
stated, was discharged or otherwise barred by the Bankruptcy Court’s
confirmation of{the] reorganization plan. As such, the adversary
proceeding is a federal cause of action, asserting a statutory right
under the Bankruptcy Code

118 F.3d at 1063%4.

Just likeNational Gypsum, thaastant actionyhich seeks to enjoin

the discharge injunction against Alfred’s state law case, asserts a statutory right
under the Bankruptcy Code. Accordingly, it is a core proceeding in which the
bankruptcy court had the adjudicatory authority to issue a final judgrBeeid.

at 1064 (“a declaratory judgment action seeking merely a declaration that

collection of an asserted preconfirmatl@bility is barred by a bankruptcy

15



court’s. .. discharge injunction(] . . . is a core proceedin@ipod, 825 F.2d at 97
(defining core proceedings those that “involve[] a right created by the federal
bankruptcy law”).

Il. Mandatory Abstention

Alfred next argueghat even if there was jurisdiction, the bankruptcy
court erroneously failed to exercise mandatory abstention. (Dkt. # 3 at 28.)
Katonacounters that mandatory abstention does not apply because the action was a
core proceeding and mandatory abstention only appligglated t6 proceedings.
(Dkt. # 6 at 33.) A district court reviews a bankruptcy couxisctusians of law

de novo. In re Renaissance Hosp., 713 F.3d at 293 (citing Gerhardt348 F.3d

89, 91 (5th Cir. 2003)).
Mandatory abstention is governed by 28 U.S.C. § 1334(c)(2), which
provides:

Upon timely motion of a party in a proceeding based upon a State law
claim or State law cause of action, related to a case under title 11 but
not arising under title 11 or arising in a case under title 11, with
respect to which an action could not have been commenced in a court
of the United States absent jurisdiction under this section, the district
court shall abstain from hearing such proceeding if an action is
commenced, and can be timely adjudicated, in a State forum of
appropriate jurisdiction.

By its terms, mandatory abstention does not apply to cases arising in

or arising under the Bankruptcy Code, nor does it apply to core procee8egs.

16



In re TXNB Internal Case483 F.3d 292, 300 (5th Cir. 2007)N¢e have

interpreted this provision to maaigfederal court abstention whe®) the claim

has no independent basis for federal jurisdiction, other than § 1334(b); (2) the
claim is a norcore proceeding, i.e., it is related or in a case under title 11, (3) an
action has been commenced in statetcaund (4) the action could be adjudicated
timely in state court). Because the Court has decided that there was arising under
jurisdiction in this core proceeding, mandatory abstention is inapplicable, and the

bankruptcy court did nadrrin failing to exercise it. SeealsoNat’'| Gypsum Ca.

118 F.3d at 1061 n.9 (noting that the bankruptcy court found that mandatory
abstention did not apply to a declaratory judgment action raising a core matter).

II. Permssive Abstention

Alfred next argues that the bankruptcy court abused its discretion in
failing to exercise permissive abstention, maintaining that all of the permissive
abstention factors weigh in favor of abstention. (Dkt. # 3 at R@tbnacounters
that the permissive abstention factors weigh in favor of retaining jurisdiction and
against abstention. (Dkt. # 6 at 39.he Court reviews the bankruptcy court’s

decision not to abstain for abuse of discreti®XNB Internal Case, 483 F.3at

299
28 U.S.C. 8§ 1334(c)(Igrantsbankruptcy courtbroad discretiono

abstain from hearing a case arising under title 11 “in the interest of justice, or in the

17



interest of comity with State courts or respect for state |&eé alsdn re Gober

100 F.3d 1195, 1206 (5th Cir. 1996). To assess whether permissive abstention is

appropriate, courts have developed various fdaased tests, which typically

include some combination of the following considerations:

(1)

(2)

3)
(4)

(5)
(6)

(7)

(8)

(9)
(10)

(11)

Effect or lack thereof on the efficieadministration of the
estate If the court recommends remand or abstention;

Extent to which stz law issues predominate odemkruptcy
issues;

Difficult or unsettled nature of applicable law;

Presence of related proceeding commenced in state court or
other norbankruptcy proceeding;

Jurisdictional basis, if any, other than § 1334;

Degree of relatedness or remoteness of proceeding to main
bankruptcy case;

The substance rath#ran the form of an asserted core
proceeding;

The feasibility of severing state law claims from core
bankruptcy matters to allow judgment to be entered in state
court with enforcement left to the bankruptcy court;

The burden of the bankruptcy court’s docket;

The likelihood that the commencement of the proceeding in
bankruptcy court involves forum shopping by one of the
parties;

The existence of a right to a jury trial;

18



(12) The presence in the proceeding of ytl@btor parties
(13) Comity; and
(14) Possibility of prejudice to other parties in the action.

In re Hous. Req’l Sports Network, L,A14 B.R. 21, 215 (Bankr. S.D. Tex.

2014);see alsdn re Coho Energy, Inc., 309 B.R. 217, 222 (BamkD. Tex.

2004) (concluding that abstention was appropriate in light of considerations related
to jurisdiction, predominance of state law, raebtor interested parties, and
judicial efficiency)

Nonethelessthe factors are merely a tool “to arrive at the equitable
application of the permissive abstention doctrine,” and are not dispositive to a

court’'s assessment of the appropriateness of abstention. Hous. Reg’l Sports

Network 514 B.R. aR17;In re Schlozsky’s, Inc, 351 B.R. 430, 42487 (Bankr.

W.D. Tex. 2006) (“While helpful, [the mulactor tests] are by their very nature,

not dispositive. Mechanical applications of such tests to rule on equitable issues
that are heavily faespecific are often doomed to produce incorrect outcomes.”).
“Whether permissive abstention is appropriate in a given case will, of necessity, be
driven by equitable considerations germane to that caSelilotzsky’s 351 B.R.

at 434.

19



A. Factors Favoring Retention

The bulk of he factors—Factors 2, 3, 5, 6, 7, 8, and 12—weigh in
favor of retention.Factor2, the extent to which state law issues predominate over
bankruptcy issues, favors retention. The major iss@tiana’sadversary
complaint is whether the state court proceeding is barred by the discharge order
issued in the case, which is an issue under bankruptcy law. The other issues in the
case concern whether Lisa’s claim is liquidated or unliquidated, which requires
interpretation of the terms of the 2011 Settlement Agreeaea@pted by order of
the bankruptcy court, and whether the case is otherwise barred by preclusion,
lachesor judicial estoppel. Because the bars are either based on the bankruptcy
case ortie 2011 adversary proceeding resulting in the 2011 settlement, federal law

determines their applicabilitySeeln re Southmark Corp., 163 F.3d 925, 934 (5th

Cir. 1999) (setting out elements of estoppel and claim preclusiorg;Eads417
B.R. 728, 744 (Bankr. E.D. Tex. 2009) (setting out elements of laches and citing

Elvis Presley Enters., Inc. v. Capetdl F3d 188, 205 (5th Cir. 1998)).

Factor 3, the difficulty or unsettled nature of applicable law, also
favors retention. To the extent that bankruptcy law is relevant in assessing whether
the discharge order affects the underlying state court action, the bankruptcy court
can most efficiently adjudicate the issue. The other applicable legal principles are

well established, as discussed above.

20



Facta 5, thejurisdictionalbasis, favors retention, since there is
federal questiofurisdictionover this matter which arises out 01834.

Factor 6, the relatedness of the proceeding to the main bankruptcy
case, also favors retention. As the Court has discussed several timeghene of
major issues in this case concstitme discharge order in the bankruptcy case.
Because thdischarge qué®n arises under title 11 by virtue of its connection to
the original bankruptcy proceeding, the instant adversary proceeding is closely
related.

Factor 7, the substance of the complaint, favors retention. This is a
core proceeding concerning issues thatbankruptcy court is wedlquipped to
handle.

Factor 8, the feasibility of severance, also favors retention. The
procedural posture of this case has effectively severed the state law issues that
Alfred has raised in his state law complaint from thekipaptcy issues tha€atona
puts forward.

Factor 9, the burden of the bankruptcy court’s docket, is also neutral.
There is no evidence suggesting that the state court’s docket is more or less

congested than the bankruptcy court’s docl&geHous. Reg’l Sports Network

514 B.R. at 217. Given that the case is complicated and has a lengthy history,

judicial efficiency supports retaining jurisdiction in this case, despite the Western
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District of Texas'’s large case loa8eeTranscriptat 4 (“[The case ish career case
to some of the attorneys and to some of the parties. To me, it’s like a television
soap opera, Melrose Place or Peyton Place. You have to be born there to
understand what's going on. And fortunately, or unfortunately, I've lived it for
six-and-a-half years.”).

Finally, factor 12, presence of naolebtor parties favors retention.
Katonais the debtor in her bankruptcy action and the instant suit comes out of that
role.

B. Factors Favoring Abstention

Factorl, the effect on the efficient administration of the esfatmrs
abstention.As the Court has previously discusskdfonahas fully paid out her
plan and her debt has been discharged. The instant litigation will therefore have no
effect on the admistration of thesstate, which ceased to exist at the plan’s

confirmation. Craig’s Stores266 F.3d at 390Factor 11, the existence of right to

a jury trial, also favors abstention, since Alfred has a right to a jury trial in state
court, but theparties do not have a right to a jury trial bankruptcy court.

C. Neutral Factors

Factors 410,13, and 14 are all neutral. Factor 4, the presence of the

related proceeding in state court, is neutral because, although the instant action

22



relates directly to pending state court case, the case invofederal issues that
are effectively severed from the state case.
Factor 10, the likelihood of forum shopping, is also neutral. As the

Western District of Texas has explained:

All plaintiffs who have a choice of forums in which to bring litigation

engage irde factoforum shopping’ as soon dlseypick one

available forum over the other. Alefendantsvho have the ability to

do so similarly engage in ‘forum shopping’ when they remove state

courtlitigation to federal court, or when they invoke a particular

remedy (such as a jury demand) in order to get out of the bankruptcy

court and into the district court. In all these situations, however, the

parties are simply exercising rights afforded them under the-law

rights whichcanserve their interest in selecting the forum they deem

most favorable, but which are no less rights entitled to vindication

regadless the motivation behind their ugéor forum shopping to

become a significant factor in the abstention calculus, it must rise to a

level demonstrating an attempt to abuse or manipulate the judicial

process.
Schlotzsky’s 351 B.R. at 43536.

Alfred argues that Katona is engaged in forum shopping because there

Is “[n]o logical connection” between the instant action and bankruptcy aodrt
because she prevailed in a separate bankruptcy suit against Raul. (Dkt. # 3 at 33.)
However, ashe Court has discussed, the instant case is closely related to the
bankruptcy action. The mere fact that Katona has previously prevailed in
bankruptcy court is insufficient to demonstrate an abuse or manipulation of the

judicial process. Accordingly, the forum shoppfiactor is neutral.
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Factor 13, comity, is also neutral. To the extent that state law is
implicated, there are no novel issues implicating a state interest.

Factor 14, prejudicial effect, does not have an effect on the analysis.
Contrary to Alfred’s argument, the instant case is a core proceeding, over which
the bankruptcy court has final adjudicative authority. Because neither abstention
or retention would prejudice either party, the factor is neutral.

D. Equitable Application of Permissive Abstention

Given the significant number of factors in favor of retention, and the
minimal weight of the factoravoring abstention, the Court finds that the
bankruptcy court did not abuse its discretion in failing to exercise permissive
abstention.

IV. Whether the Bankruptcy Court Erred in its RulingsR&s Judicata,
Compromise and Settlement, and Accord and Satisfaction

Alfred next argues that the bankruptcy court clearly erred in finding
that the Oshita claims were barred by res judicata, compromise and settlement, a
accord and satisfaction because Katona did not raise the defenses in her Amended
Complaint or Motion for Summary Judgmemtd because the defenses fail on the
merits (Dkt. # 3 at 45.)Katonaargues that the arguments are waivedause

Alfred failed to present them in his issue statement, as required by Federal Rule of
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Bankruptcy Procedure 868(f andthat the bankruptcy judge was entitledieide
the case on an unpleaded legal theory wihere were no facts in disputéDkt.
#6 at 4144.) A district court reviews a bankruptcy court’s findings of fact for

clear error.Fed. R. BankrP. 8013 1n re Renaissance Hosp. Grand Prairie, Inc.

713 F.3d 285, 293 (5th Cir. 2013¢onclusions of law are reviewed de novo.

Renaissance Hosp., 713 F.3®8a3 (citingln re Gerhardt348 F.3d 89, 91 (5th

Cir. 2003)).

A.  Waiver

Bankruptcy Rule 8006zquires an appellant to “file with the

bankruptcy clerk and serve on the appellee a designation of the items to be
included in the record on appeal and a statewigssues to be presented.” Fed.
R. Bankr. P. 8009(a)(1)(A). “Itis clear under the law of this circuit that an issue
that is not designated in the statement of issues in the district court is waived on
appeal when the district court rules on the merits, even if the issue was argued

before the district court.In re McClendon765 F.3d 501, 506 (5th Cir. 2014)

(quotingln re McCombs659 F.3d 503, 510 (5th Cir. 2011))

® The Court will refer to Rule 8006 because that was the rule in effect when Alfred
filed his statement of issues. However, the Court notes that the text of Rule 8006
was moved to Rule 8009 as part of the amendments that went into effect on
December 1, 2014SeeFed. R. Bankr. P. 8009 advisory committee’s note to 2014
amendment.
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Alfred points to the following statement in his issue statement as

designating the issue for appeal:
Whether the Bankruptcy Court erred by rendering judgment in favor
of Plaintiff and against Defendant Alfred Galakere Plaintiff failed
to meet her summary judgment burden of establishing the grounds
presented in her Motion for Summary Judgment and where
Defendants raised a genuine, material issue of fact as to Plaintiff's
claims against them.
(Dkt. # 1 at 3435.) Alfred maintains that “[w]hether the bankruptcy court
could enter summary judgment on grounds not urged by Katona is naturally
encompassed in Alfred’s statement that Katona did not meet her burden of
establishing the grounds that were expressly set forth in her motiDht”
# 10 at 20.)

The court inMcClendonconsidered a similar argument and found
waiver. There, the court determined that the appellant waived his argument that
the bankruptcy court’s interpretation of 8 523(a)(6) impermissiblyestitfie
burden of proof to the debteran argument about the bankruptcy court’s
decisionmaking—concluding that it was not encompassed in the issue statement of
whether the bankruptcy court erred by finding the debt nondischargeable under 8§
523(a)(6)—an argument about the merits of the cdgeat 506. The

circumstances here are much the same. The original issue statement concerns the

merits of the bankruptcy court’s summary judgment metigfatona’s success in
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meeting her summary judgment burdemwhile the insant argument concerns the
bankruptcy court’slecisionmaking-deciding the motion on a legal theory not
raised by KatonaBecause the argument is not encompassed within the issue
statement, the argument is waived on appeal.
B. The Merits

Alfred contends thattsnmary judgment on the grounds of res
judicata, compromise and settlement, and accord and satisfaction was nevertheless
improper because Alfred was bringing his claims as the successor in interest to
Oshita, not the succemdn interest to Vernon(Dkt. # 3 at 3#439.) Katona
counters that the bankruptcy court properly found that the 2011 Settlement
Agreemenbarred the claims because Vernon could not have assigned to Alfred a
right she had previouslprfeited. (Dkt. # 6 at 47.)

The Oshita claimariseout of Oshités ownershipinterest in WSG,
which Alfred obtained by foreclosing on Katona’s Unpaid Money Judgment from
the California action. Viewing the facts in the light most favorable to Alfiesl
nonmoving party Alfred inherited the rightd foreclose oithe Unpaid Money

Judgmenthrough rights that were assigned from Vern®iernon inherited those

* The Court recites the facts in this manbecause the bankruptcy court did not
decide if the right to the money judgment was a liquidated or unliquidated claim
and whether that right was transferred to Vernon as part of the 2011 settlement
agreement.
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rights from Katonaas a result of th2011 Settlement Agreemenhn the2011
Settlement Agreemenvernon specifically released Katona from yastaim” that
Vernon or WSG could assert based on any alleged responsibility of Katona
running from the beginning of time through the settlement agreement. Transcript
at 13.

Given those facts, there are two questions at issue: (1) did Vernon’s
release cay over to Alfred when she assigned her rigbtthe Unpaid Money
Judgmentand (2) if sojs theownershipnteresta legal substitute for the Unpaid
Money Judgmenfor the purpsesof that releaseoris theownershipinterest
legally distinct from theights that Alfred inherited from Verndh

1. Vernon's Release

“An ‘assignment’ is simply a transfer of some right or interest.”

Shipley v. Unifund CCR Partners, 331 S.W.3d 27, 28 (Tex. App. 20di3)well

settled that when a claim is assigned, the assignee “steps into the shoes of the
[assignor] and is considered under the law to have suffered the same injury as the

assignors and have the same ability to pursue the claiBvs.’'Bell Tel. Co. v.

Mktg. on Hold Inc, 308 S.W.3d 909, 916 (Tex. 201Howeve, the assignee is

also “subiject to all defenses which the opposing party may have been able to assert

against his assignor.”_lrrigation Ass’n v. First Nat'l Bank of Frjis€& S.W.2d

346, 348 (Tex. App. 1989)Accordingly, when Vernon transferred her interest in
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the Unpaid Money Judgmetd Alfred, he took that interest subject to the release
of liability against Katona.

2. Ownershipinterest

Nonetheless, that release only bars the instant suit dwhership
interest is a legal substitute fibve right to foreclose on tHénpaid Money
Judgmentwhich is the interest that Katona assigned to Vernon and that Vernon
assigned to Alfred Alfred maintains that the two are legally distinguishable, since
he is suing othe ownershipinterest as the assignee of Oshita, not the assignee as
Vernon.

The Court looks to the California Code of Civil Procedure, which
governed th&alifornia foreclosure actioim which Alfred foreclosed othe
Unpaid Money Judgment. The Code provides that, in enforcing a money judgment
against a judgment debtor, “all property of the judgment debtor is subject to
enforcement of a money judgment.” Cal. Code Civ. P. § 695.0H&@xlso
§681.010(a) (“A money judgment is enforceable as provided in Division 2
(commencing with Section 695.010)."Fresumably, this is the authority upon

which the state court relied in awarding Alfred Oshita’s interest in WSG.

®> The parties have not provided the underlying state court ruling as part of the
record.
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Given the procedures set forth in the Code for enforcing money
judgmentsthe Court finds that Oshitasvnershipnterest in WSG was awarded
as a legal substitute for thinpaid Money JudgmentBecause Alfred’s state court
action against Katonan the Oshita claims isased on an alleged breach of
Katona's responsibilities gmrtowner of WSG between 2007 and 2011, the state
court action is barred by the terms of the release in the 2011 Settlement
Agreement Accordingly, the Court affirms the bankruptcy judge’s holding that
the Oshita claims atearred by the terms of the 2011 Settlement Agreement

V.  Whether the Bankruptcy Court Erred in its Rulings on Judicial Estoppel

Alfred next argues that the bankruptcy court clearly erred in finding
that the Oshita claims were barred by judicial estoppel because Katona did not
raise the dfense in her Amended Complaint or Motion for Summary Judgment
and because the defense fails on the merits. (Dkt. # 3-a1 4XKatona counters
that Alfred’s first argument is waived for the reasons discussed above and that the
bankruptcy court correctly applied judicial estoppel to bar the claim. (Dkt. # 6 at
44.) The Court reviews a judicial estoppel determination for abuse of discretion.

Love v. Tyson Foods, Inc., 677 F.3d 258, 262 (5th Cir. 2012).

For the same reasons discussed above, the Court agrees with Katona
that Alfred has waived his argument that the bankruptcy court did not have the

power to decide the judicial estoppel issue without briefing from the parties, since

30



that argument is not encompassed within his statement of issues. Accordingly, the
Court addresses only the merits of the judicial estoppel ruling.

“The doctrine of judicial estoppel is equitable in nature and can be
invoked by a court to prevent a party from asserting a positiariegal
proceeding that is inconsistent with a position taken in a previous proceetting.”
at 261 Courts evaluate the following factors in deciding whether to apply judicial
estoppel: “(1) the party against whom judicial estoppel is sought hatedsse
legal position which is plainly inconsistent with a prior position; (2) a court
accepted the prior position; and (3) the party did not act inadverteidly.”

(quotingReed v. City of Arlington, 650 F.3d 571, 574 (5th Cir. 2011) (en banc)).

“Howeer, judicial estoppel is not governed by inflexible prerequisites or an
exhaustive formula for determining its applicability, and numerous considerations
may inform the doctrine’s application in specific factual contextd.’at 262

(quotingNew Hampshire v. Maine, 532 U.S. 742, 780 (2001)).

After takingjudicial notice of all of the filings in the bankruptcy case,
the adversary proceedings under that case, the filings and opinions in the appeals
of the bankruptcy case and adversary proceedings, armpbihions in the
California litigation, the bankruptcy coudentified several places where Vernon,
as Alfred’s predecessor in interest, asserted that Oshita did not omterast in

WSG. Transcript at-815. The bankruptcy coutteldthat Alfred, as Vernon’s
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predecessor in interest, has therefore admitted that Oshita had no interest in WSG,
thereby estopping his ability to argue that Katona failed to pay Oshita
appropriately on her claimdd. at 15.

The Court agrees. For the reas discussed above with regard to the
2011 settlement, Oshitagavnershipinterest is a legal substitute for Katona'’s
original money judgment against Oshita, and therefore Alfred’s ownership of that
membershimlerives from Vernon’s assignment. As hengrsse, Alfred inherits

thepositionsshe has taken throughout the litigatiddee, e.g.In re Bilstat, Inc,

314 B.R. 603, 610 (S.D. Tex. 2004) (applying judicial estoppel where the trustee
took a position inconsistent with the positions taken by hidquessecin-interest).
The Court is unconvinced by Alfred’s argument that the bankruptcy
court abused its discretion in applying judicial estoppel because Katona came to
the instant suit with unclean hands. (Dkt. # 3 at 42.) Amdendshat Katona
has taken completely different positions in sworn pleadings and testimony
regarding Oshita’s interest in WSG, which precludes her from raising the same
argument against Vernon. Although Alfred does not provide any record citations
of any suchnconsistenstatements, the bankruptcy court acknowledyéed’s
argumen@nd found that Katona'’s statements did not constitute an admission as to
Oshita’s ownership interestTranscript at 8 (reading an excerpt of a filing into the

record and summarizing, “So, that’s the verified complaint that is alleged by
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Alfred[] Galaz to be an admission of some sort by [Katona] that Marian Oshita’s
interes is 25 percent as of that tiff)e Based on the record excerpts that the
bankruptcy court read into the record at the ingaon the motion for summary
judgment, the bankruptcy court found:

Lisa’s pleading in the complaint, the original complaint, but not the
amended complaint, says [Oshita’s interest] is in disg@shita]

had a 25 percent interest, which it's clearly undisputed that when
WSG was-was opened, or was chartered, that Oshita had a 25
percent interest in it. So the question is: At what point in time did
Oshita lave the 25 percent interest? Aaidhe time the complaint

was filed in this adversary proceeding;3a15, Lisa said it was in
dispute; thafOshita]had owned 25%, but that she had not done what
she was supposed to do, and so it was in dispute. But, clearly, Denise
Vernon said Oshita has no intste

Transcript at 15.Given that théankruptcy court’'€onclusion was not
based on erroneous factual findings, the Court findglleabankruptcy
court did not abuse its discretion in applying judicial estbpp

VI. Whether the Bankruptcy Couftred in Daying Alfred’s Motion for
Summary Judgment

Finally, Alfred argues that the bankruptcy court erred in denying his
Motion for Summary ddgment because the motion established as a matter of law
that Katona'’s defenses to the state court action were unfou(idkd # 3 at 52.)
The Court would only have the power to entertain Alfred’s argumetite denial
of his Motion for Summary Judgmelnad it reversed the bankruptcy court’s

granting of Katona’s Motion for Summary Judgment, since denials of motions for
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summary judgment are ngenerally appealablenal orders andre only
reversible ifthe reversal of an order grantingrassmotionfor summary
judgmenteffectively deci@d the issue that was previously deni&geln re

Corrugated Container Antitrukttig., 694 F.2d 1041, 1042 (5th Cir. 1983)

(discussing the “extraordinarily limited nature of the ‘collateral order’ doctrine”)

see als®wsley v. San Antonio Indep. Sch. Djst87 F.3d 521, 527 (5th Cir.

1999) (reversing partial summary judgment granted to plaintiffs and rendering
summary judgment in favor of the defendant on the basis of issues decided during
the reversal). Because the Court has affirmed the bankruptcy court’s order
granting Katona’s Motion for Summary Judgment, the Court will notessd

Alfred’s arguments on his own Motion for Summary Judgment.

CONCLUSION

For the foregoing reasons, the CoAIRFIRM S the bankruptcy
court’s order
IT1SSO ORDERED.

DATED: San Antonio, Texaseptember 212015

A —

L 4
David AQ Ezra
Senior United States Distict Judge
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