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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

DR. JOEL C. NKEMAKOLAM CV NO. 5:5-CV-99-DAE
Plaintiff,
V.

NORTHSIDE INDEPENDENT
SCHOOL DISTRICT

8
8
8
8
8
8§
8§
8
8§
Defendant 8§
8

ORDERGRANTING DEFENDANT'S MOTION TO DISMISS

Before the Courts a Motion toDismiss filed by Defendant Northside
Independent School District (“Defendant” or “NISODkt. # 8) On June 10
2015 the Court held a hearing time notion. Malinda Ann GaulEsq,
represented Plaintifdr. Joel C. Nkemakolam (“Plaintiff” or “Nkemakolam”)
Donald C. Wood and Katie Payne Esc.,representeefendant After carefu
consideration of the memoranitiasupport ofand in opposition tthe Motion and
in light of the partiesarguments at the hearing, the Court, for the reasons that
follow, GRANTS Defendant’sMotion to DismisgDkt. # 8.

BACKGROUND

In August 2007, Defendant hired Plaintiff, who identifies as black and

Nigerian, as a special education inclusion teacher in social studies. (“Am.
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Compl.,” Dkt. # 6 1 7.) Between 2007 and 2013, Plaintiff served as a collaborative
teacher in social studies for three years and an inclusion teacher for math for one
year. (d.) In August 2013, Defendant assigned Plaintiff to a work center as a
special education teacheid.}

Plaintiff maintainghat, on December 5, 2013, he received a letter of
reprimand from the Principal, which claimed he failed to perform professional
responsibilities as a special education teacher, failed to adhere to District Policy,
and failed to serve the needs of students in accordance with their Individualized
Education Programs (“IEPs™)Id{ 1 10.) Plaintiff contends that he did not fail in
any ways outlined by the letter, and that, of the nine similarly situated special
education teachers, none were black and Nigerian, but all demonstrated the failure
outlined in the letter of reprimand and none received a letter of reprimahd. (

111.)

Plaintiff alleges that, on February 26, 2014, despite indications from
Defendant that he was showing improvement, Plaintiff received a letter from the
Superintendent stating that the Superintendent would recommend to the Board of
Trustees on March 25, 2014, not to offer a newy&ar contract due to
performance concerngld. 1 12.) Again, Plaintiff alleges that none of the
similarly situated teachers outside of the protected classes with performance

concerns were terminatedd.)



On April 21, 2014, Plaintiff filed a charge of discrimination with the
EEOC(the “First Charge of Discrimination”), which identified the letter of
reprimandfrom the Principal and letter from the Superintendent as incidences of
employment discrimination.Id. § 13.) On May 12, 2014, Plaintiff received a
written review showing that he had made improvements in accordance with the
letter of reprimand(ld. § 14.)

Plaintiff alleges that during the first week of the 2613 school year,
the Principal wrongly accused him of failing to submit his lesson plan for the first
week of school. Id. 1 15.) Plaintiff alleges that he showed the Principal where he
had submittec lesson plan. Id.) Plaintiff further alleges that he was only one of
two special education teachers that submitted the lesson plan for the first week of
school. [d.)

Plaintiff further alleges that, on August 26, 2014, the Principal visited
Plaintiff's classroom twice. Id. 1 16.) Plaintiff alleges that the Principal visited
his classroom again on September 2, 2014, “asking for the draft copies of
Plaintiff’'s notes haised for data collection,” and again on September 3, 2014,
asking for the draft copiesld()

Plaintiff saysthat, on September 3, 2014, the Principal asked to meet
with Plaintiff during his conference period on the following day, and Plaintiff

agreed.(Ild. § 17.) Plaintiff alleges that, despite their agreement, the Principal



arrived at Plaintiff's classroom on the morning of September 4, 2014, asking for
information while Plaintiff was preparing for his students’ arrivédl. § 17.)

According to Platiff, the Principal arrived unannounced at Plaintiff’s
classroom during Plaintiff's lunch period on September 11, 20itd the special
education campus coordinator to discuss Plaintiff’'s data collectidn{ {8.)

Plaintiff contends that he explained how he was trained on data collection in
December 2013 and described the spreadsheet that he used to collect grades during
each marking period.ld.)

Plaintiff alleges that between August 25, 2014 and December 19,
2014, the Principal came to Plaintiftéassroom more than 35 timegd.({ 19.)
Plaintiff filed a second charge of discrimination with the EEOC on October 6,
2014(the “Second Charge of Discrimination@iting the frequent visits of the
Principal to Plaintiff's classroom.Id. § 20.)

Plaintiff alleges that, on December 19, 2014, he received a letter
stating that Plaintiff would be placed on administrative leave beginning January 5,
2015. (d. 1 21.) Inresponse, Plaintiff resigned by signirReaignatiorand
Release Agreement, whielvoided public termination of employmentd.

Plaintiff filed a third charge of discrimination with the EEOC on January 29, 2015
(the “Third Charge of Discrimination,’Eiting his termination. 1¢.) That charge

Is still pending before the EEOQ]Id.)



On February 9, 2015, Plaintiff filed a complaint in this Court against
Defendant, alleging discrimination, retaliation, and hostile work environment
claims under Title VII of the Civil Rights Act of 1964ld. 11 22-27.) Plaintiff
seeks declaratomglief that the acts identified in his Complaint violate Title VII;
injunctive relief restraining those violations of Title Vélirecting Defendant to
take affirmative action to ensure the effects of the unlawful employment practices
are eliminated and dwot continue to affect Plaintiff, and directing Defendant to
place Plaintiff in the position he would have occupied but for Defendant’s
treatment and to make him whole for all earnings he would have received
including wages, pension, and other lost bégiefompensatory damages, and
attorney’s fees and costdd.(f 28.) On May 22, 2015, Defendant filed the instant
Motion to Dismiss (Dkt. # 8). On May 29, 2015, Plaintitiéd his Response (DKkt.
# 12), and on June 5, 2014, Defendant filed its Reply. (®k3).

LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) authorizes dismissal of a
complaint for “failure to state a claim upon which relief can be granted.” In
analyzing a motion to dismiss for failure to state a claim, the €aocepjs] ‘all
well pleaded facts as true, viewing them in the light most favorable to the

plaintiff.” United States ex rel. Vavra v. Kellogg Brown & Root, |n€27 F.3d




343, 346 (5th Cir. 2013) (quotirig re Katrina Canal Breaches Litjgt95 F.3d

191, 205 (51 Cir. 2007).
To survive a Rule 12(b)(6) motion to dismiss, the plaintiff must plead

“enough facts to state a claim to relief that is plausible on its face.” Bell Atl. Corp.

v. Twombly, 550 U.S. 544, 570 (2007). “A claim has facial plausibility when t
plaintiff pleads factual content that allows the court to draw the reasonable

inference that the defendant is liable for the misconduct alleged.” Ashcroft v.. Igbal

556 U.S. 662, 678 (2009).

DISCUSSION

Defendanmoves to dismiss the following claimd) Plaintiff's
claims for punitive or exemplary damages, as such damages are unavailable under
Title VII; (2) Plaintiff's discrimination claim because he has failed to plead a
adverse employment action; (3) Plaintiff's hostile work environment claim becaus
he has failed to demonstrate that the harassment altered a term, condition, or
privilege of employment and that the complained of harassment was based on race;
and (4)Plaintiff’s retaliation claim because he has failed to establish an adverse
employmentction or that an adverse employment action was caused by the

protected activity. (Dkt. # 8 at-32.) The Court addresses each argument in turn.



l. Claim for Punitive Damages

Defendant first asks the Court to dismiss any claims for punitive or
exemplary damages, on the basis that such damages are unavailable against
government agencies under Title Vlld.(at 3.) Defendant references the
following language in Plaintiff's First Amended Complaint: “[ijnjunctive and
declaratory relief, damages, and other appropriate legal and equitable relief are
sought pursuant to 42 U.S.C. § 20@® and (g), and 42 U.S.C. § 1981ald.(
(citing Am. Compl. 1 6).)

As Plaintiff responds, the First Amended Complaint does not list
punitive or exemplary damages as categories of damages that heestheksn
the statement that Defendant cites dnisimore specific listing of damageshis
prayer. SeeAm. Comp. T 28.) Accordingly, the Ga DENIESASMOOT
Defendant’s Motion to the extent it seeks to dismiss claims for punitive or
exemplary damages, since none have been made.

. Discrimination Claim

“To succeed on a claim of intentional discrimination under Title
VII ... or Section 1981, a plaintiff must first prove a prima facie case of

discrimination” Wallace v. Tex. Tech Uniy80 F.3d 1042, 10448 (5th Cir.

1996) (internal citations omitted)Vhen there is no direct evidence of

discrimination, a plaintiff can make ota prima facie case tbhugh a fowelement



test that allows an inference of discriminatioid., by showing that “(1) he is a
member of a protected class, (2) he was qualified for the position at issue, (3) he
was the subject of an adverse employment action, and (4) he was treated less
favorably because of his membership in that protected class/érarother

similarly situated employees who were not members of the protected class, under

nearly identical circumstances.” Wesley v. Gen. Drivers, Warehousemen and

Helpers Local 745660 F.3d 211, 213 (5th Cir. 2011) (quoticee v. Kan. City S.

Ry. Co, 574 F.3d 253, 259 (5th Cir. 2009))

Defendant contends that Plaintiff has failed to plead an adverse
employment actionand therefore has pled insufficient facts to make out his prima
facie case of discrimination. Plaintiff counters that the adverse employment action
was the February 26, 2014 letter that indicated that the Superintendent would not
recommend renewal of Plaintiff's contract at the March 25, 2aiafd®df Trustees
meeting. (Dkt. # 12 at 4.) Because Defendant only challenges the third element of
the prima facie case, the Court assuragglendothat Plaintiff's allegations are
sufficient to establish the other three elements.

As related to discrimination under Title VII, an adverse employment
action must consist of an ultimate employmaetision, such as “hiring, firing,

demoting, promoting, granting leave, and compensating.” Thompson v. City of

Wacq 764 F.3d 500, 503 (5th Cir. 2014). “An employment action that does not



affect job duties, compensation, or benefits is not an adverse employment action.”

Id. (internal quotation marks omitted) (quoting Pegram v. Honeywell, Inc., 361

F.3d 272, 28182 (5th Cir. 2004)).

District courts throughout the Fifth Circuit routinely find that a
district’s decision not to renew a teacher’s contraaniadverse employment
action sufficient to establish the third element of the prima facie case of

employment discriminationSee, e.g.King v. Lawrence Cnty. Bd. of Edyd\o.

2:12-CV-68-KS-MTP, 2013 WL 319286, at *2 (S.D. Miss. Jan. 28, 2013) (finding
allegations that the plaintffeacher’'s employment contract was not renewed

sufficient to establish an adverse employment actitumynan v. Greenville Indep.

Sch. Dist, No.CIV.A. 3:03-CV-1786M, 2004 WL 350683, at *5 (N.D. Tex. Jan.

27, 2004) (same)lefferson v. Lancaster Indep. Sch. Disib. CIV.A. 3:0:CV-

771-AH, 2001 WL 1631522, at *B (N.D. Tex. Dec. 17, 2001) (same).
However Plaintiff has failed to allege that the Board of Trusthds
not renew Plaintiff'scontract for the 20187 term. Instead, hgleads only that

the Superintendemécommended norrenewal of his contractWithout any

allegations as to the ultimate conclusion of the Bodhne, Court has no ability to

! At the hearing, Plaintiff's counsel argued facts indicating that the Board of
Trustees decided not to vote on ib®ue and, consequently, elected not to extend
his two-year contract for another two years. However, at the Motion to Dismiss
stage, the Court is limited to the facts in the pleadit@dlins v. Morgan Stanley

9



assess whether allegations related tdSingerintendent’etter wee actually
executed by the Board or wareere threatswhich are insufficient to demonstrate

an adverse employment actiokee, e.gHernandez v. Crawford Bldg. Material

Co,, 321 F.3d 528, 532 n.2 (5th Cir. 2003) (citing Mattern v. Eastman Kodak Co.

104 F.3d 702, 708 (5th Cir. 1997) (finding that oral threats to fire an employee did

not amount to an ultimate employment decisiabypogated on other grounds

Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53 (201&pcordingly,

Plaintiff’'s contra¢-renewal allegations are insufficient to establish an adverse
employment action to support his discrimination claim.

Plaintiff’s Complaint doeallege factghat would support a showing
of constructive discharge, which would amount to an adverse employment action.

Brown v. Kinney Shoe Corp., 237 F.3d 556, 566 (5th Cir. 2001) (permitting

constructive discharge as a basis for adverse employment action in the
discrimination context). Specifically, Plaintiff alleges tbatDecember 19, 2014,
hewas advised he was being placed on administrative leave, and was then given a
Resignation and &easeAgreement to sign in order to avoid a public termination
(Am. Comp. 1 21.) However, as Plaintiff states in Bismplaint and reiterates in

his Response, that claim is not yet ripe for adjudication, as the EEQ@thaet

Issued a righto-sue letter. (Id.; Dkt. # 12 at 8.)See alsd aylor v. Books A

Dean Witter 224 F.3d 496, 498 (5th Cir. @0). Oral argument cannot cure the
pleading deficiency.

10



Million, Inc., 296 F.3d 376, 379 (5th Cir. 2002) (noting that Title VIl requires

plaintiffs to exhaust their administrative remedies by (1) timely filing a charge with
the EEOC) and (2) receiving a statutory notice of right to sue).

Because Plaintiff has failed to allege an adverse employment action to
support his claim, he has failed to make out a prima facie case of discrimination.
However, because exhaustion of administrative remedies would cure this
procedural default, the Coudi SM | SSES the claimWITHOUT PREJUDICE.

SeePinkard v. PullmasStandard678 F.2d 1211, 1218 (5th Cir. 1982) (“Such a

dismissal would be without prejudice, and the plaintiff could bring a new action
upon receipt of a rightib-sue letter.”).

[1l.  Hostile Work Environment Claim

To make out a hostile work environment claim under Title ¥II
plaintiff mustshow that he “(1) belongs to a protected group; (2) was subjected to
unwelcome harassment; (3) the harassment complained of was based on [race];
(4) the harassment complained of affected a term condition, or privilege of
employment; [and] (5) the employer knew or should have known of the harassment

in question and failed to take prompt remedial actidRdyal v. CCC & R Tres

Arboles, L.L.C, 736 F.3d 396, 401 (5th Cir. 2013) (citiHgrnandez v. ¥llow

Transp., InG.670 F.3d 644, 651 (5th Cir. 2012)).

11



According to Plaintiffthe basis othe hostile work environment
claim is that the Principal came Rtaintiff's classroom more than 35 times
between August and December 2014, and that none eirthlarly situated
nonclass members who demonstrated performance concerns and failed to submit
lesson plans were subjected to such visitBkt. # 12.)

In the context of a hostile work environment claim, “harassment is
based on race if the complaireficonduct had a racial character or purpose.”

Jones v. Dall. Cnty47 F. Supp. 3d 469, 483 (N.D. Tex. 2014) (internal quotation

marks omitted). “Plaintiffs must demonstrateomnectiorbetween the allegedly
harassing incidents and their protected statid.(alterations and internal

guotationmarks omitted)see ale Raj v. La. State Univ., 714 F.3d 322, 331 (5th

Cir. 2013) (rejecting the plaintiff's hostile work environment claim because he did
not allege “any connection between his race and national origin and the harassment
alleged in the complaint”).

Plaintiff claims that he has met his burden in showing that the
Principal’s excessive visits to Plaintiff's classroom were based on race because

none of the other similarly situated nolass members were subject to such visits.

? Because Plaintiff filed his Second Charge of Discrimination on October 6, 2014,
only the facts that occurred between filing the First and Second charges of
discrimination are properly exhausted éonsideration at this time. Accordingly,
although Plaintiff alleges that the Principal visited his office more than 35 times
between August and December 34, only those visits that occurred between August
2014 and October 6, 2014 are properly before thaiC

12



(Dkt. # 12 at 5.) This, however, isthenough.Plaintiff must allege that the
harassment had a racial character or purpose. Here, there are no allegdtions tha
the visits were based on rackccordingly, Plaintiff has not alleged sufficient facts

to make out his prima facie case of hostile work environm8eg, e.g Askew v.

Raytheon Co., No. 3:1BV-4220G, 2014 WL 1567916, at *4 (N.D. Tex. Apr. 17,

2014) (dismissing hostile work environment claim where Plaintiff alleged that he,
but not similarly situated white workers, was subjected to weekly status reports and
project status inquiries because he did not plead any relationship between his race
and the alleged harassmenthe Court therefor®I SMISSESWITHOUT
PREJUDI CE Plaintiff's hostile work environment claim.
V. Retaliation

To estaldkh a prima facie case of retaliation under Title VII, a
plaintiff must show “(1) he engaged in an activity protected by Title VII; (2) he
was subjected to an adverse employment action; and (3) a causal link exists
between the protected activity and the adverse employment action.” Willis v.
Cleco Corp., 749 F.3d 314, 317 (5th Cir. 2014).

Defendant contends that Plaintiff has failed to plead facts supporting
an adverse employment action and a causal link between the adverse employment
action and th@rotected activity. (Dkt. # 8 at 201.) Plaintiff counters that the

retaliation consisted of the following incidents after filing fhiisst Charge of

13



Discrimination (1) he was wrongly accused of not submitting a lesson plan for the
first week of schogland (2) he was visiteghiorethan 35 times between August
and December 201%

Unlike in the Title VII discrimination context, an adverse employment
action in the retaliation context is not limited to ultimate employment decisions,
such as hiring, grantingave, discharge, promotion, and compensation. McCoy v.

City of Shreveport, 492 F.3d 551, 558 (5th Cir. 2007). Rather, the action can be

something that “a reasonable employee would have founfdo be] materially
adverse” or, in other words, wouldVe “dissuaded a reasonable worker from
making or supporting a charge of discriminatiosfyain, 534 F.3d at 484

(quotingBurlington N. & Santa Fe Ry. Co., 548 U.S. at 68he materiality

standard requires more than “normally petty slights, minor annoyances, and simple

lack of good manners” that would not “create such deterreri@garlington N. &

Santa Fe Ry. Cp548 U.S. at 68. Context matters in determining whether an

action falls into such a category, sirftee real social impact of workplace
behavior often depends on a constellation of surrounding circumstances,
expectations, and relationships which are not fully captured by a simple recitation

of the words used or the physical acts perforingd. at 69(illustrating that a

® Again, only those visits that occurred between August 2014 and October 6, 2014
are properly before the Court at this time.

14



schedule change may be a minor annoyance to most workers, but may not be to a
mother with school aged children).

Assuming the allegations in the Complaint are true, the Principal’s
repeated classroom visits “interfere[ed] with Plaintiff's work performance and
disrupt[ed] Plaintiff's time with his students.” (Dkt. # 6 at 4.) Nonethetass
visits arenot the type of action that the Fifth Circuit considers materially adverse
SO as to dissuade a reasonable worker from making a discrimination complaint.

CompareStewart v. Miss. Transp. Caomn, 586 F.3d 321, 332 (5th Cir. 2009)

(finding chastising by the plaintiff's supervisors and ostracization by her
coworkers insufficient to support adverse employment action irethkation

contex); Muniz v. El Paso Matrriott, 773 F. Supp. 2d 674,68 (W.D. Tex.

2011) (holding that a supervisor’s close monitoring of plaintiff's work was
insufficient to “dissuade a reasonable worker from making or supporting a charge

of discrimination’); Soublet viLa. Tax Comm’'n766 F. Supp. 2d 723, 7336

(E.D. La. 2011) (finding that “plaintiff's complaints of increased or altered
supervision, criticism and documentation, even when considered together, would
not dissuade a reasonable worker from making or stipg@ charge of

discriminatiori), with Scott v. Grand Prairie Indep. Sch. Dido 3:11CV-2094

G, 2012 WL 1361621, at *6 (N.D. Tex. Apr. 19, 2012) (finding allegations that the

school district removed the plaintfeacher from certain classes that he was

15



certified to teaclsufficient tomeet the pleading requirements for mateyiall

adverse employment action in a retaliation cjai@ovalt v. PintarNo. CIV.A. H

07-1595, 2008 WL 2312651, at *10 (S.D. Tex. June 4, 2008) (finding allegations
that plaintif-teacher was “singled out for reprimands, disciplined for minor
infractions, and subject to investigations that involved inquiries to individuals for
whose union affairs she was responsible” sufficient to meet the pleading
requirements for materially adverse employment action in a retaliation élaim).
Again, the Court notes that Plaintiff's complaint alleges facts
supporting constructive dischargehich would sufficiently plead aadverse
employment actioffor the purpose of Plaintiff’s retaliation claifAm. Compl.
121.) However, since the constructive discharge is not yet ripe for adjudication,
seeTaylor, 296 F.3d at 379, Plaintiff has failed to make out a prima facie case of
discrimination. Because exhaustion of administrative remedies would cure this
procedural default, the Coudi SM | SSES the claimWITHOUT PREJUDICE.

SeePinkard 678 F.2dat1218.

* Indeed, in thicase, Plaintiff himself filed his Third Charge ofsbrimination
with the EEOQafter being subjected to the alleged retaliatory condlgs, he
was certainly not dissuaded from filing by the Principal’s actions.

16



CONCLUSION

For the aforementioned reasons, the CGIRANT S Defendant’s
Motion to Dismiss (Dkt. # 8). Accordingllaintiff's claimsareDISM I SSED
WITHOUT PREJUDICE.

ITISSO ORDERED.

DATED: San Antonio, Texasune 11 , 2015.

Fd
David AQ) Ezra
Senior United States Distict Judge
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