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UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFTEXAS
SAN ANTONIO DIVISION

LEONARDO VILLEGAS-SARABIA
and LEONARDO VILLEGAS, JR.

PetitionerPlaintiffs,
VS.

JEH JOHNSONSecretary of the
Department of Homeland Security,
ENRIQUE LUCERO, Field Office
Director for Immigration and Customs§
Enforcement, LEON RODRIGUEZ, §
Director of U.S. Citizenship and
Immigration Services, MARIO ORTIZS
San Antonio District Director for U.S. 8
Citizenship and Immigration Services§
and REYNALDO CASTRO, Warden §
the South Texas Detention Center, g
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Respondentﬁ)efendantsg

ORDERGRANTING IN PART AND DENYING IN PART THE

CV. NO.5:15CV-122DAE

Doc. 30

GOVERNMENT’S MOTION TO DISMISSAND GRANTING PETITIONER’S
PETITION FOR WRIT OF HABEAS CORPUS

Before the Court is a SecoAadnended Petition for Writ of Habeas

Corpus filed by Petitioner Leonardo Villeg&arabia(“Petitioner”) (Dkt. #4) and

the Original Complaint filed by Petitioner and his father, Leonardo Villegas, Jr.
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(“Villegas, Jr.")} Jeh JohnsarBecretary of the Department of Homeland Security
(“DHS”); Enrique Lucero, Field Office Director for Immigration and Customs
Enforcement; Leon Rodriguez, Director of U.S. Citizenship and Immigration
Serviceg“USCIS”); Mario Ortiz, San Antonio District Director fWSCIS and
Reynaldo Castro, Warden of the South Texas Detention Center (collectively, the
“Governmett”) have filed a Motion to Dismiss (Dkt. #3). The Court held a
hearing on the Petition and the Motion to Dismiss on August 6, 2015. At the
hearing, Lance E. Curtright, Esq., represented Petitioh&sistant United States
Attorney Gary L. AndersoandLindsay C. Dunn, Esqrepresented the
Government.After careful consideration of the Petition and the memoranda
supporting and opposing the Government’s Motion to Dismiss, the Court, for the
reasons that follonGRANTSIN PART AND DENIESIN PART the
Government’'s Motion to Dismis®ECL ARES that the physical presence
requirements under 8 U.S.C13809, as that statute applied at the time of
Petitioner’s birth, violate the Constitution’s guarantee of equal protection timeder

Fifth Amendment, an(GRANT S Petitioner’s Petition for Writ of Habeas Corpus

! The habeas claim and the claims for declaratory and injunctive relief were
separated into two actions following the Magistrate Judge’s February 18, 2015
show cause order. (Dkt.3%) The Court subsequently found that the claims
should not have been seatad, and ordered them consolidated on July 30, 2015.
(Dkt. #23.) Both the Second Amended Petition for Writ of Habeas Corpus filed
by Petitioner (Dkt. #) and the Original Complaint filed by Villegas, Jr. and
Petitioner in civil action number 5:1&/-160 (Dkt. #1) are now before the Court.
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BACKGROUND

The partieslo notdispute the relevant facts of this cagetitioner
was born in Mexico on March 16, 1974. (“Am. Pet.,” Dktt #20.) Petitioner’s
father, Leonardo Villegas, JtVillegas, Jr.”), was born irEagle Pass, Texas, on
August 10,1955, ands thusa United States citizen by birtifld. §17; Dkt.

#13-2, Ex. G.) Villegas, Jrlived in the United States continuously from his birth
in 1955 through 1960, and from 1965 to the preseim. Pet. {L7.) Petitioner’'s
mother is a citizen of Mexico.ld. 119.) Petitioner’s parents were not married at
the time of his birth. 1d. 121.) A few months after his birth, Petitioner moved
with his parents to the United Statesdsubsequentlpbtained lawfupermanent
resident status on July 11, 1985 the age of 10(ld. 124; Dkt. #14 at 2)
Petitioner’s parents married when Petitioner wasah@ Petitioner was
“legitimated by virtue of their marriage(Am. Pet. 22; Dkt. #14 at 2 Dkt.
#137,Ex. G)

On November 30, 2011, Petitioner was indictedofmssession of a
firearm by a convicted felom violation of 18 U.S.C. 822 (Id. 125.) Petitioner
pled guiltyon June 28, 2012and was sentenced to 30 months imprisonment, with
credit for tme served since the date of indictment, on June 14, 2013. (D&R #
Ex. B.) Between his plea and his sentencing, Defendant filed an application for a

certificate of United States citizenship with USCIS, claiming that he was a



derivative citizen throgh his father. (Am. Pet.2b.) USCIS denied Petitioner’'s
application on December 12, 2Q1h the basis that Petitioner’s father was 18
years old athe time of Petitioner’s birtnd thus could not have met statutory
requirementhat hehavebeen physicallypresent in the United States for ten years,
five of which must have beeatter the age of 14, prior to Petitioner’s birtfhd.
127; Dkt. #13-7, Ex. G.) Petitioner filed a motion before USCIS to reopen the
decision on December 7, 2014; as of May 8, 2015, that motion remained pending.
(Dkt. #14 at 2.)

On January 13, 2015, Petitioner wesueda Notice to Appear before
an immigration judge for removal proceedramd transferred to the custody of
DHS. (Dkt. #14 at 3.) On January 21, 2015, Petitioner moved for reconsideration
of his bond status before the immigration court. (Am. P88.)] The immigration
court helda custody redetermination hearing on January 29, 28thshich the
immigration judge determined thBgtitionershould beheld without bongending
his removal proceedingmirsuant to 8 U.S.C. 8226(c). (Dkt. #.3-2, Ex. B Dkt.
# 133, Ex. G Dkt. #13-4, Ex. D) Petitioner appealeithe immigration judge’s
denial of his motion for bond redetermination on March 23, 2015, arguing that he
was not subject to mandatory detention because he is a U.S. citizen under a
constitutional interpretation of the derivative citizenship laws. (DkB-B, EX.

E.) His appeal was denied by the Board of Immigration App€8IA”) . (Dkt.
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#20 at 4 n.3.) On May 28, 2015, the Immigration Judge issued an order that
Petitioner be removed to Mexico, which remains pending on appeal to the BIA.
(Dkt. #17-1, Ex. A Dkt. #20 at 2 n.]) Petitioner remains in DHS custody.
OnFebruary 17, 2015, Petitioner and his father jointly filed an
Original Complaint and Petition for Writ of Habeas Corpus. (DRt)#n the
Complaint and Petition, Petitioner claims that he is a United States citizen and
therefore may not be detainedden 8 U.S.C. 8226(c), which provides for the
detention of criminal aliens. Petitioner and his father also@gei injunction
requiring the USCIS to issue a certificate of citizenship to Beétiand(2) a
declaration that 8 U.S.C. 88101 and 149, as those statutes appliedhemin
1974,are unconstitutionabnd that Petitioner is a citizen of the United States.
On April 24, 2015, the Government filed a Motion to Dismiss. (DKkt.
#13.) After Petitioner filed a Response and the Government filed its Reply, the
Court ordered th&overnment tdile a supplemental response addressing
Petitioner’s equal protection claim. (Dktl8.) The Government filed its
supplemental briefing on June 10, 2015, and Petitioner filed a Response to the
supplemental briefing on June 24, 2015. (Dktl##20.) Finally, Petitioner filed
a notice of new case law on July 10, 2015, to which the Govetmesgponded on

August 4, 2015. (Dkt. #&2, 24.)



DISCUSSION

In his habeas petition, Petitioner argues that his detention by DHS
under 8 U.S.C. 8226 is unlawful because he is a United States citizen.
Petitioner’s claim of citizenship is based on his argument that the physical
presence requirements imposed on unmarried citizen pardotgightborn
childrenunder 8 U.S.C. § 1409, #sat statut@pplied at the time of his birth,
unconstitutionally discriminate on the basiggehderin violation of theFifth
Amendment’s guarantee of equal protecfiodnder§ 1409c), a child born
abraad to an unwed citizen mother and a+otgizen fatheracquired citizenship at
birth if the mother had previously been physically present in the United States for a
continuous period of one year. 8 U.S.A.4%)9(c) (1974).By contrast, nder
8 1409 (a), which incorporates the physical presence requirements of 8 U.S.C.
§1401(a)(7) a child born abroad to an unwed citizen fatheranan-citizen
mother acquired citizenship at birth only if the father was previously physically

present in the United States for ten years, five of which must have been after the

2 While the equal protection rights asserted in Petitioner’'s habeas petition are those
of Villegas, Jr., who was subject to more demanding physical presence
requirements in order to transmit his citizenship than those imposed on unmarried
citizen mothers, both Petitioner and Villegas, Jr. are parties to this action.

Villegas, Jr. has standing to raisis constitutionakights inhis claim for

declaratory reliefandthe constitutional claim may therefore be considered by this
Court. SeeNguyen v. Immigration & Naturalization 8e, 533 U.S. 53, 58 (2001).
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age of 14.8 U.S.C.§81401(a)(7), 149(a)(1974)° Petitionercontendghat this
genderbased differenceiolates equal protection, and that the appropriate remedy
Is to extend the benefits of mmarried citizermothersof foreignborn children

under 81409c) to unmarried citizeriathers Petitioner argues thanhderthis

® The statutes provided, in relevant part:
§ 1409. Children born out of wedlock.

(a) The provisions of paragraph[]. (7) of section 1401(a) of this

title . . .shall apply as of the date of birth to a child born out of
wedlock. .. if the paternity of such child is established while such
child is under the age of twentne years by legitimation.

(c) Notwithstanding the provision of subsection (a) of this section, a
person born .. outside the United Statescaout of wedlock shall be
held to have acquired at birth the nationality status of his mother, if
the mother had the nationality of the United States at the time of such
person’s birth, and if the mother had previously been physically
present in the Unite8tates or one of its outlying possessions for a
continuous period of one year.

Id. §1409.
8 1401. Nationals and citizens of United States at birth.

(a) The following shall be nationals and citizens of the United States
at birth:

* * *
(7) aperson born outside the geographic limits of the United States
and its outlying possessions of parents one of whom is an alien, and
the other a citizen of the United States who, prior to the birth of such
person, was physically present in the United Statés outlying
possessions for a period or periods totaling not less than ten years, at
least five of which were after attaining the age of fourteen years.

8 U.S.C. §1401(a)(7) (1974).



constitutionainterpretatiorof the statutes in questiome is aUnited Statesitizen,
and his detention as an alien isréfere unlawful.

Additionally, both Petitioner and Villegas, Jr. seek a declaratory
judgment that 8409 is unconstitutional and that Petitioner is a citizen of the
United States. Finally, they seek an injunction requid&§1Sto issue Petitioner
acertificate of citizenship.

l. Jurisdiction

A. Habeas Petition

The posture in which Petitioner’s claim is presented requires the Court
to first determine whether it has jurisdiction to hear his habeas pefittREAL
ID Act of 2005, Pub. L. 1093, 119 Stat. 302, governs judicial review of

administrative removal order§eelJean v. Gonzalez, 452 F.3d 392, 396 (5th Cir.

2006). Under that statutéthe sole and exclusive means for judicial revVieiva
final order of removal is by filing a petition for review in the proper court of
appeals.8 U.S.C. 81252(afl), (a)5), (b)(9) Such judicial review includes
habeas corpus review under 28 U.S.2241. Id. §1252(a)(5), (b)(9).The

REAL ID Act does not, however, preclude habeas review of challenges to
detention that are independent of challenges to a removal @deid.
§1252(a)(5) (“[A] petition for review filed with an appropriate court of appeals

shall be the sole and exclusive means for jatli@viewof an order of removal




entered or issued under any provision of this A@rhphasis adde)j)see also

Baez v. Bureau of Immigration & Customs Enforcement, 150 F. App’x 311, 312

(5th Cir. 2005) (nofprecedential) (citing H.R. Rep. No. 202, at 300 (2005)
(“[S]ection 106 would not preclude habeas review over challenges to detention that
are independent of challenges to removal orders. Instead, the bill would eliminate

habeas review only over challenges to removal orders.”)); Nadarajah v. Gonzale

443F.3d 10691075(9th Cir. 20®) (holding that “the jurisdictiorstripping
provision of the REAL ID Act does not apply to federal habeas corpus petitions
that do not involve final orders of removal”).

Here, Petitioner is not challenging a final removal order. Indeed,
there is no final removal order to challergBetitioner’'s appeal to the BIA of the
immigration judge’s removal order remains pending, (D0t 2 n.1), and an
order of removal appealed to the BIA does not become final until thetikAns
the order and dismisses the appeal, 8 U.SXD18(a)(47)(B); 8 C.F.R. §241.1.
Petitioner is instead challenging his detention by DHS, which has detained
Petitioneras a deportable criminal alien pursuar81d.S.C. 81226(c) The
jurisdictionstripping provisions of 8252 therefore do not apply to Petitioner’s
habeas petition, and the Court has jurisdiction to hedrdiisaslaim.

The Government argues that Petitioner’s habeas claim and his

removal proceedings are “inextricably lexk” and that by “prejudging Petitioner’s



citizenship in a habeas proceeding now, the Court could interfere with Petitioner’s
final order of removal later (Dkt. #17 at 3.) The REAL ID Act, however, does

not prohibit district courts from “interfering” with final removal orders that have

yet to issue. It instead vests exclusive jurisdiction to hear challenges to final
removal orders in the appellate courts. Where a petitioner is not challenging a final
removal order, 8§ 252does not prohibit a districiourt from ruling on a habeas

petition challenging the lawfulness of the petitioner’s detentildre courts will

not find habeas review foreclosed absent “a particularly clear statement” of intent

from CongressDemore v. Kim 538 U.S. 510, 517 (2003kinding no such

statutory statement applicaltiere the Courtfinds that ithas jurisdiction over
Petitioner’s habeas petition.

B. Declaratory and Injunctive Relief

As set forth above, in addition to Petitioner’'s habeas claim, Petitioner
and Villegas, Jralso seek a declaration tl&at).S.C.8 1409, aghat statutepplied
at the time of Petitioner’s birth, is unconstitutional, and that Petitioner is a citizen.
Petitioner and his father further seek an order requiring USCIS to issue a certificate
of citizenship.

A person ca affirmatively seek proof of citizenship by filing an

application with USCIS under 8 U.S.C1852(a). Rios-Valenzuela v. Dep't of

Homeland Se¢506 F.3d 393, 397 (5th Cir. 2007j.the application is deniednd
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the denial is affirmed on administratiappealhe may seek a judicial declaration
of citizenship under 8 U.S.C.1&03(a).d. Under thattatute “no [declaratory
judgment] may be instituted in any case if the issue of such person’s status as a
national of the United Stat€$) aroseby reason ofin connection with ay
removal proceedingnder the provisions of this chapter or any otherad®) is
In issuein anysuchremoval proceedingy. 8 1503(a).

Section 1503(a)(2) thus bars actions seeking a declaration of
citizenship whee removal proceedings have already been initiated and the

petitioner’s citizenship is in issue in the removal proceediRigs-Valenzuela

506 F.3d at 397 [A] purported citizen may not initiate or begin a declaratory
judgment action to establish his citizenship if it is already being litigated in a
removal proceeding.”’)Here, Petitioner and Villegas, Jr. brought their action for a
declaration of Petitioner’s citizenship on February 17, 2015. (Dkj. Because
Petitioner's removal proceedings were initiated on January 13, 2015, and Petitioner
raised his citizenship claim as a defense in those proceedings, this Court is without
jurisdiction to declare him to be a United Statational, and for the same reason

may not issue an order requiring USCdSdsue Petitioner a certificate of

citizenship The Court therefor®I SMISSES for lack of jurisdictionPetitioner

and Villegas, Jrs claims for a declaration that Pietiteris a United States

national andor aninjunctionrequiring USCIS to issue a certificate of citizenship.
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The jurisdictional bar of 8503(a) does not, however, apply to
Petitioner and Villegas, Jr.’s claim for a declaration tha4@9 is unconstitutional.
By its terms, 81503(a) applies only to an actibg a person denied “a right or
privilege as a national of the United States” “for a judgment declaring him to be a
national of the United Stateslt does not act to bar a claim for a declaratory
judgment regardinthe validity of a federal statute undeetGonstitution, anthe
Court therefore has jurisdiction to decidetitioner and Villegas, Jr.’s claim
seekinga declaration that 409 violates equal protection and is unconstitutional.

Il. Equal Protection

As discussed above, Petitioner’s claim for habeas relief rests on his
contention that 8 U.S.C. 8409, ast applied at the time of his birth, violatthe
Fifth Amendment’s guarantee of equal protection. Utitktistatute, an unwed
citizen mother could confer citizenship on her child born abroad if shieden
continuously physically present in the United States for one year at any time prior
to the child’s birth. 8409(c). An unwed citizen father, by contrast, could confer
citizenship on his child born abroad only if he had been physically present in the
United States for a total of ten years prior to the child’s birgh1489(a),
1401(a)(7). Additionally, five of the years of physical presence in the United

States must have occurred after the father’s fourteenth birthdaynderthis
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latter requiremengn 18yearold citizen father like Villegas, Jcould not, by
definition, transfer his citizenship ton@nmaritalchild born abroad.

Two appellate courts have considevdtkether this genddrased
differencein anunmarried citizen paremay confercitizenship orhis or her

foreigndborn childrerviolates equal protectianin United States v. Florégillar,

536 F.3d 990 (9th Cir. 2008), a panel of the Ninth Circuit held that the different
physical presence requiremefdr unwed mothers and fathers to confer
citizenship on doreign-bornchild did not violate equal protection, finding that the
physical presence requiremgnteresubstantially related to the important
government interests of avoiding statelessness and assuring a link between the
father, the United States, and the child born abfolb at 996-97. Recently a

panel of the Second Circuit came to the opposite conclusion, holding that the
physical presence requirement unconstitutionally discriminated on the basis of

gender.MoralesSantana v. Lyngh— F.3d—, 2015 WL 4097296, at *12 (2dilC

July 8, 2015).The question is one of first impression in the Fifth Circuit

A.  Standard of Scrutiny

While the Government’s brief defends the challenged stptutearily

on the basis that it satisfies the heightened scrutiny given to landidbaininate

* The Supreme Court granted certiorari and affirmed by an equally divided court,
United States -loresVillar, 131S. Ct. 2312, 2313 (2011), rendering the decision
nonprecedentialUnited States v. Pink315 U.S. 203, 216 (1942).
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on the basis of gender, it also argues, in a foottizae,'the deferential review
normally applied to congressional actions in the naturalization context should
apply here.” (Dkt. A7 at 4 n.4.)Its latestsupplementabrief alsoargueghat the
Court should apply rational basesview to Petitionés claims. (Dkt. #28 at 2.)
The Court will therefordirst consider theroper level of scrutinyo apply to
Petitioner’s equal protection claim.

In general, courts apply heightened scrutiny to laws that discriminate

on the basis of gender. United States v. VirgisiB U.S. 515, 53133 (1996).

Such “skeptical scrutiny of official action denying rights or opportunities based on

sex” reflects the nation’s “long and unfortunate history of sex discrimination.

Id. at 531 (quotindcrontiero v. Richardsqrtll U.S. 677, 684 (1973))n light of

this history,“[p] arties whaseek to defend gendbased government action must
demonstrate an exceedingly persuasive justification for that action.”

To withstand equal protection review, the State must show that “the
challenged classification serves important governmental objectives and that the
discriminatory means employed are substantially related to the achievement of
those objectives.’ld. at 533. “The burden of justification is demanding and rests
entirely on the State.1d. Additionally, “[t]he justification must be genuine, not
hypothesized or invented post hoc in response to litigathoml it must not rely on

overbroad generalizations about the different talents, capacities, or prefesénce

14



males and femalés.Id. “[ T]he mere recitation of a benign, compensatory purpose
IS not an automatic shield which protects against any inquiry into the actual

purposes underlying a statutory schém@él/einberger v. Wiesenfeld20 U.S.

636, 648 (1975).

The Government’s argument for a more lenient standard of scrutiny
rests orthe principk of judicial deference to government action related to
immigration and naturalization. The federal government “has broad, undoubted

power over the subject of immigration and the status of aliehszona v. United

States132 S. Ct. 2492, 2498 (2012). As the Supreme Court stakeallimv.
Bell, “[o]ur cases have long recognized the power to expel or exclude aliens as a
fundamental sovereign attribute exercised by the Government'’s political

departments largely immune from judicial control.” 430 U.S. 787, 792 (1977)

(quotingShaughnessy v. Mez&45 U.S. 206, 210 (1953))[O]ver no

conceivable subject is the legislative power of Congress more complete than it is
over the admission of alisri 1d. As a result, the “scope of judicial inquiry into
immigration legislation” is “limited.”1d.

In Nguyenv. INS, 533 U.S. 53 (2001), the Supreme Court assumed,

without deciding, that heightened scrutiny applied to an equal protection challenge
of §1409(a), which requires that a citizen father take affirmative steps not required

of citizen mothers in order tbansmitcitizenship to amonmaritalchild born
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abroad.Id. at 61. In the appeal below, however, the Fifth Circuit held Ehatlo’s

lower standard of review did not apply. NguyeiNS, 208 F.3d 528, 53485

(5th Cir. 2000)aff'd, 533 U.S. 53 (2001). The Fifth Circuit found that “there were
significant differences between 1309] which is challenged in the present case,
and the INA statute challengedkiallo.” 1d. at 535. In particularthe statute in

Fiallo dealt with the claims of aliens for special immigration preferences for aliens,
whereas the petitioner’s claim in this case is that he is a citizén While

recognizing that it had applidéallo in prior cases involving the claims of aliens,

the Fifth Circuitfound such cases distinguishablam the petitioner’s claim of

citizenship andpplied heightenesicrutiny Id.; cf. Malagon de Fuentes v.

Gonzales462 F.3d 498, 5684 (5th Cir. 2006)applying rational basis review to
aclaim attacking'a congressionaligrawn distinction among aliet)s Rodriguez
V. INS, 9 F.3d 408, 410 (5th Cir. 1993) (applyikllo limited review standard to
alien’s claim seeking waiver of deportation).

Because the Supreme Couttlguyenopinion affirmed the Fifth
Circuit's decision the Fifth Circuit's holdingegarding the applicable standard of
scrutiny remains binding on this Court. ASNguyen Petitioner’s claim here is
that he is a citizeas of the time of his birth. The challenged statute deals not with
aliens’ claims for immigration preferences, but with how citizen parents may

confer citizenship ononmaritalchildren born abroad. The Court therefore finds
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that the Fifth Circuit’s holding ilNguyenrequires that heightened scrutiny be
applied to Petitioner’s claims.

The Court also notes that the Second Cireeitl that heightened
scrutiny applie to an equal protection challenge to the physical presence
requirements in question here, rejecting the Government’s argumehiathat

limits the court’s inquiry to rational basis scrutinoralesSantana2015 WL

4097296 at *5. The Second Circuitasdid the Fifth Circuit inNguyen

distinguished Fiallmn the basis that the laws challenged in that case governed the
admission of noftitizens to the United States through a citizen parent. While “the
children’s alienage fi Fiallg] implicated Congress’s ‘exceptionally broad power’

to admit or remove noaitizens,” thepetitionerin MoralesSantanalaimed

“pre-existing citizenship at birth,” and thus raised “no similar issue of alienage that
would trigger special deferenteld.

In addition to finding that the Fifth Circuit’'s holding Mguyen
governs the applicable standard of scrutiny here, the GQotherfinds its
analyss, and thabf the Second Circuitto bepersuasive. Petitioner claims that
under a constitubinal interpretation of the challenged statuitesis a citizen as of
the date of his birth. He is not challenging the denial of an application for

immigration statusr any other government action that could be said to implicate
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the congressiondipower to admit or exclude foreigners” at issudiallo.> 430

U.S. at 796 n.61n its discussion of the scope of judicial review in cases

°> The Government argues that Petitidearlaim for citizenship is one of
naturalization, and th&ongres's sole authority téestablish a uniform Rule of
Naturalizatiori under article I, section 8, clause 4 of the Constitution requires that
the Court grant deference to the conditions for naturalization set by Conghess.
Governmensupplies no authority for igssertion, however, thahe power to

confer or deny citizenship to individuals born abroadis also an aspect of the
power to exclude alieris.

Contrary to the Governmeéstposition, Congress did not view the conferral
of citizenship by an unmarried citizen parent on a child born abroad to be a
naturalization. The parallprovision of the Nationality Act of 1940 appeared in
Chapter Il of that Act, titled “Nationality at Birth.” Z05, 4 Stat. at 1138,

113940. The provisions pertaining to naturalization, by conteggigeared in

Chapter IlI: “Nationality Through Naturalizationfd. at 1140. Similarly, the

parallel provision of the Immigration and Nationality Act of 1952 appeared in
Chapter 1 of Title Ill, titled “Nationality at Birth and by Collective Naturalization.”

8 309, 66 Stat. at 2339. (The “collective naturalization” pvisions conferred
citizenship on certain persons born in the Canal Zone and the Republic of Panama,
Puerto Rico, Alaska, Hawaii, the Virgin Islands, and Gu&n§8 302-07, 66

Stat. at 23638.) The provisions pertaining to naturalization generally weteut

in Chapter Ill, “Nationality Through Naturalizationld. at 249.

The relevant provisionat issue heréhus did not appear in the respective
chapters of the 1940 and 1952 statutes setting out the provisions for naturalization,
but in the chapters providirfgr “Nationality at Birth.” Additionally, 8 205 of the
1940 Act and 8 209 of the 1952 Act explicitly incorporate parts of 88 201 and 301,
respectively, which set out who “shall be nationals and citizens of the United
States at birth.” 801, 54 Stat. at 1138;3)1, 66 Stat. at 235. The statutory
structure of both Acts thus indicates that Congress considered conferral of
citizenship by an unmarried citizen parent to a child born abroad to be the conferral
of citizenship at birth, not a naturalization.

The Supreme Couhasreached the same conclusion. _In Rogers v. Bellei
the Court noted that the foreidporn child of a married citizen mother “acquired
citizenship at his birth.” 401 U.S. at 818. Significantly, the applicable statute at
the timealso requiredthatthe foreignborn childsubsequentljive in the United
States for five years between the ages of 14 andd2@t 816. The Court
nevertheless recognized that the child was a citizen at birth under the statute,
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concerning aliengheFiallo court expressly distinguished latsat apply toaliens
from those that apply to citizens, noting that “in the exercise of its broad power of
immigration and naturalization, Congress regularly makes rules that would be

unacceptable if applied to citizendd. at 792 (quotindMathews v. Diaz426 U.S.

67, 80 (1976)).The laws challengeldere applyto citizens setting out the
requirements fonow citizen mothers and citizen fathers may confer citizenship on
theirnonmarital, foreigrbornchildrenwhere the other parent is a rotizen The
genderbased scheme provided for under steutesnustthereforesatisfy the full
rigor of the Constitutiors guaranteef equal protectionand can be upheld only if
the Government can show thiais substantially related to an important
governmentainterest

B. Governmental Interests and Tailax

In defense of the statutes at issue, the Government argues that the
genderbased difference in the physical presence requirements for transfer of
citizenship by unmarried parents to a forelmprn child are substantially related to
the importangovernmental interesof preventing statelessnemsiong children
born abroadnd developing a tie between the child, ¢hizen parentand this

country The Court will consider each of these interests in turn.

characterizing his citizenship as “presumptive citizenship” subject to a condition
subsequentld. at 835. The Court ighereforesatisfied that Petition&s citizenship
claim here does not implicate Congregsowers over naturalization.
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1. PreventingStatelessness

The Government argues that the statutes at issue advance the
important government interest of preventing statelessnesspotémtial problem
of statelessness arises out of the interaction of the United States’ judesofis
which assigns citizenship based on the place of birth (except as provided for by

statute), and the rule afs sanguinidopted by many other nations, under which

citizenship is acquired by blood relationship with a par&seRogers v. Bellei
401 U.S. 815, 828 (1971noting that the Unite&tates follows the rule gdis sols
except as modified by statut®yief for Respondent at +18, Nguyen 533 U.S.
53 (No. 992071). A child born out of wedlock abroad would be statelestd

wasborn in gus sanguini€ountry andvasunable to inherit the citizenship of

either of ler parents—for example, whera foreign country providethheritance
of citizenshipfrom the motherandno U.S. statuteprovided for transmission of

citizenship by a citizen mother to a child born abro8deMoralesSantana2015

WL 4097296, at *ORunnett v. Shultz901 F.2d 782, 787 (9th Cir. 1990)

The Supreme Court has recognizedrbesh consequences of

statelessnesseeKennedy v. Mendozdlartinez 372 U.S. 144, 16&1 (1967);

Trop v. Dulles 356 U.S. 86, 160492 (1958), and both the Ninth and Second

Circuits have recognized the prevention of statelesssean important

government interesm light of this precedengloresVillar, 536 at 996;
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MoralesSantana2015 WL 4097296, at *QWhethe the prevention of

statelessrss was in fact Congress’s purpose in establistmeglifferent physical
presence requiremesdt issue herdyowever, is doubtful As notedabove,‘the

court must inquire into the actual purposes of the discriminatiofa fienable
justification must describe actual state purposes, not rationalizations for actions in
fact differently grounded. Nguyen 533 U.S. a?6 (O’'ConnorJ.,dissenting)
(quotingVirginia, 515 U.S. at 533 The Government’argument with regard to

statelessnegglies entirely on the Ninth Circuit’'s opinion ioresVillar, which

appears to assume without considering whether preventing statelessness in fact
motivated the physical presence requirement enacted by Con§esss.

FloresVillar, 536 F.3d at 9987.

The provisions in question wefiest enacted in 1940, and marked the
first time that Congress had differentiated between children born out of wedlock

and children born to married parents inuts sanguinistatutes. Nationality Act

of 1940, ch. 876§ 205, 54 Stat. 1137, 11340; Brief for Professors of History,
Political Science, and Law as Amici Curiae Supporting Petitioner at 21,

FloresVillar, 131 S. Ct. 2312 (2011) (No.®301)(“Professors’ Amicus Bef");

Kristin A. Collins, lllegitimate Borders: Jus Sanguinis Citizenship and tlyalLe

Construction of Family, Race, and Natjd23 Yale L.J2134, 2136 n.2 (2014).

Section 205 of the Nationality Act of 1940940 Act”) provided that, in the case
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of a child born abroad to parents of whom only was a citiastizen fathers and
married citizen mothers could transmit citizenship to their child born abroad only
after satisfying an agealibrated teryear physical presence requirement, .but
unmarredcitizen mothers could confer citizenship if they had resided in the

United States at any point prior to the child’s birtiMbralesSantana2015 WL

4097296, at *10 (emphasis in original)2@5, 54 Stat. at 11390 (incorporating
§201(g)). The Immigation and Nationality Act of 195¢1952 Act”) retained
this basic structure, batdldedanadditional requiremerthat unmarried mothers
havebeencontinuouslyphysically present in the United States for one year prior to
the child’s birth. Immigration and Nationality Act of 1952,399(c), 66 Stat. 163,
238-39.

The purpose of these statutes is loeserminedn light of their

historical contexts SeeUnited States v. Zack875 U.S. 59, 62 (1963From

1790 until 1934, foreigiborn children acquired the citizenship of their father.
Professors’ Amicus Brief at 7 (citing Act of Feb. 10, 1855, ch. 71, § 1, 10 Stat.
604, 604; Act of Apr. 14, 1802, ch. 28, § 4, 2 Stat. 153, 155; Act of Jan. 29, 1795,
ch. 20, § 3, 1 Stat. 414, 415; Act of Mar. 26, 1790, ch. 3, 8§ 1, 1 Stat. 103, 104
Citizenship law throughout this period codified “the westablished norm of male
headship in the marital familyunder which “the husband determined the political

and cultural character of his dependenigife and children included.1d. at 79.
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Women lacked the ability to tramé their citizenshigo their childrenandfor
some of this periodvere even subjecby court interpretation and later by statute,
to the loss of their American citizenship upon marriage to a foreign huslhrad.

11-13; Collins, 123 Yale L.J. at 2156; Candice BredbenAd¥ationality of Her

Own: Women, Marriage, and the Law of Citizens#ip58 (1998)

(“Bredbenner”) see alsMiller v. Albright, 523 U.S. 420, 4638 (Ginsburg,.,

dissenting)

The rule of paternal transfer of citizenship did not apply, however, to
children born outside of marriage. Whitgeign-born children of married and
unmarried parents were not distinguished by statute prior to the 1940 Act, courts
andgovernment agencies interpreted the statutesfise citizenship taonmarital
children born abroad to citizen fath&r<€ollins, 123 Yale L.J. at 12580,

2182-83; Professors’ Amicus Brief at 21This interpretation in part reflected
prevailing denestic relations law, which “generally insulated men from their
nonmarital children by disfavoring those children’s claims to property and status”
and “resisted recognition of the fathahild relationship outside of marriage.”
Professors’ Amicus Brief &0-21. Professor Collins persuasively argues that this

interpretation was also used as a facially neutral tool of racial excluSesm.

® The State Department’s practice provided an exception for nonmarital children
born abroad who were legitimated by the citizen father during the child’s minority.
Collins, 123 Yale L.Jat 218384, Professors’ Amicus Brief at 22.

23



Collins, 123 Yale L.J. at 12588. In the historical context of expanding American
empire, increasing Asian immigration, and antscegenation laws, “restriction of
fatherchild citizenship transmission outside the marital family regularly operated
to exclude nonwhite children from citizenshidd. at 2158.

By contrast, judicial and administrative practice recognihed
citizenship ofnonmaritalchildrenborn abroado citizen mothes even before
Congress provided famtizenship transfer by motherstteeir children in 1934.1d.

at 125860, 2182 MoralesSantana2015WL 4097296, at *10 (quoting To Revise

and Codify the Nationality Laws of the United States Into a Comprehensive

Nationality Code: Hearing Before the H. Comm. on Immigration and

Naturalization 76th Cong. 431 (1945)Professors’ Amicus Brief at 229. The

recognition of the motheshild relationship in the nonmarital context was a

reflection of American common law, which recognized the methdd

relationship outside of marriage under the principle that “the mother in such a case
stands in the place ofi¢ father’ itself founded on the presumption that the mother
was the natural caregive€ollins,123Yale L.J. at 2200801; Professors’ Amicus

Brief at 2729 & n.11 see alsdNguyen 533 U.S. at 9492 (O’Connor, J.,

dissenting) (discussing history of legitimation requirement first enacted by 1940
Act); Miller, 523 U.Sat463 (Ginsburg, J., dissentinghdditionally, “[t]he

historical sources suggest that administrators’ recognition of mothler
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citizenship transmission outside of marriage was animated by the powerful
maternalist norms that shaped early twentegthtury social policy,” which were
“premised on the view that mothers were the natural caregivers of children.”
Collins,123Yale L.J. at 2201.

The ©940Act was originally drafted by a presidentially appointed
interdepartmental committee of officials from the Departments of State, Labor
(which housed the Bureau of Immigration), and Justideat 2189, 219@1. The
drafters incorprated theexistingadministrativepracticerecognizinghe
citizenship of nonmarital children born to citizen mothers and strictly limiting the
transmission of citizenship to children born to citizen fatiretee proposed law.

Id. at 2198 2199-220Q 2205(citing H.R. GComm. on Immigration &

Naturalization.76th Cong, Report Proposing an Revision a@ddification of the

Nationality Laws of the United States, Part One: Proposed Code with Explanatory
CommentfComm. Print 1939)“Proposed Code"at 17418); Professors’ Amicus
Brief at25-26, 28-29. As noted ly Professor Collins, “the drafters of the

Proposed Code explained the recognitbnnwedmothers’ foreigrborn children

" The maternalisustifications “largely originated in the practices of frdine
administrators in the Bureau of Immigration” dealing with crossings of the
CanadiarAmerican border by mothers and their children. Collins, Yale L.J. at
2201-04. “Memo after memo explaining and defending the ebasder

agreement [between the United States and Canada] reveals U.S. officials’ nearly
uniform view that it was only practical to keep mothers and their nonmarital
children [born abroad] together, as mothers were the presumed caretakers of such
children.” Id. at 220203.
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as citizens using the formalized (and gerased)ogic of the common law: it
was premised on the longstanding domestiations lav principle that the mother
in such a case stands in the place offéitleer:” Collins, 123 Yale L.J. at 2200
(quoting Proposed Code at 18).

The exclusionary immigration policies of thest nearly twaothirds of
the20th century aralsoessentiato a full understanding of the historical context
of the 1940 Act. Calls to allow women to transmit their citizenship to their
foreigndborn children were met with fears from administration officials and
members of Congress that such a policy would result in an influx of immigrants
who were otherwise excluded under raciilgsed immigratiostatutes.ld. at
2192-96; Bredbenneat 232-33. The requirement that a child born outside of the
United States to one citizen parent live in the United States for five years between
the ages of 13 and 21, enactethie 1934aw that gave American mothers the
ability to transmit citizenshipnd retainedh the 194Gstatute Act of May 24,
1934, ch. 344, 48 Stat. 797; Nationality Act of 1940, ch. 82®18g), 54 Stat.
1137, 1139was intended by at least some legislators to exclude from citizenship
“children of citizens who were otherwise racially excludable.” Collins, 123 Yale
L.J. at 2194 (quoting the colloquy of Senators King and Copeland, 78 Cong. Rec.
8471 (1934)).Similarly, the tenyear residency requirementthe 1940 Actvas

explained bya State Departmemtfficial, in testimony before Congress on the
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legislation, as an improvement over the 1934 law because “[i]t does not result in
spreading citizenship over the face of the eanitecso much .. among aliens,

with explicit reference to citizens of “Chinese or Mexican descen.’Reviseand

Codify the Nationality Laws of the United States into a Comprehensive Nationality

Code: Hearing Before tHd. Comm. on Immigration and Naturalizatjof6th

Cong. 40 (1945).

There is thus evidence that the differential treatment of citizen
mothers andathers with respect to the conferral of citizenship on nonmarital
children born abroad stemmed from traditional gender roles embodied in American
common law, the maternalist norms of policymakers,andtivist desire to keep
derivative citizenship fromsircumventing racially restrictive immigration policies.
The Court has found no evidence, by contrast tthsigender classification was
motivated bypreventing statelessness. The Second Circuit, in considering whether
preventing statelessness wasaugne justification for thdifferent physical
presence requiremerdsissue herdound that “[n]either the congressional
hearings nor the relevant congressional reports concerning the 1940 Act contain
any reference to the problem of statelessness for children born abroad,” and that
“[t]he congressional hearings concerning the 1952 Act are similarly silent about

stdelessness as a driving concérMoralesSantana2015 WL 4097296, at *10.

While the issue of statelessness was raised with referentigetoprovisions of the
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1940 and 1952 legislation, there is no evidence that is was a concern relative to the
physical presence requirements for unmarried citizen mothers and febeers.
Proposed Code at ZAoting the prevention of statelessness aptinpose ok
provision conferring U.S. nationality on children of unknown parentage found in
an outlying possession of the United States); S. Re@BXb137, at 39 (1952)
(explaining with reference to statelessneg® elimination of a provision
conditioring a citizen mother’s ability to transmit her citizenship to a nonmarital
child born abroadn the father’s failure to legitimate the child before the child’s
18th birthday) Collins, 123 Yale L.J. 2205 n.283 (“[Ijn the many hundreds of
pre-1940 administrative memos | have read that defend or explain recognition of
the nonmarital foreigitborn children of American mothers as citizens, | have
identified exactly one.. that mentions the risk of statelessnessas a concern.”)
The Government has therefore not met its burden of showing that
preventing statelessness was a genuine justification for the challenged
classification. Further, even if the prevention of statelessness did motivate the
different treatment of physical presence requirements for citizen mothers and
fathers, the Government has not shown that the classification is substantially
related to that interest. “[T]he availability of segutral alternatives to a séased
classification is often highly probative of the validity of thessléication.”

Nguyen 533 U.S. at 78 (O’Connal,,dissenting)see alsdWengler v. Druggists
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Mut. Ins. Co, 446 U.S. 142, 1501980)(striking down a genddrased

classification where a gendeeutral approach wouladvance the goals of the
statutory scheme equally welrr v. Orr, 440 U.S. 268, 2883 (1979)(same).
Here, gendeneutral alternativesould equally, if not better, serve the goal of
preventing statelessness in nonmarital children born abroad.

During the time leading up the 1940 Actstatelessness was
recognized as a potential problem for the nonmarital children of both citizen
mothersandcitizen fathers. Professors’ Amicus Brief at-38 (citingCatheryn

SecklerHudson Statelessness: With Special Reference to theedi8tates

(1934).% In 1933, Secretary of State Cordell Hull proposed legislation to the
chairman of the relevant House committee that would have granted citizenship to a
child born abroad out of wedlock to either an American father or an American
motherif there was “no other legal parent under the law of the place of birth,” a
genderneutral solution to the risk of statelessnes<hildren of citizen mothers

and citizen fathersMoralesSantana2015 WL 4097296, at *11 (quoting Letter

from Sec’y Hull to Chairman Dickstein (Mar. 27, 1933I).the leadup to what
would become the 1934 Actongress watsvice presented with gendereutral

bills that would have addressed the problem of statelessness with respect to

® SecklerHudson’s work was later cited by the Supreme Court in its discussions of
statelessness MendozaMartinez 372 U.S. at 161 n.15, afddop, 356 U.S. at
102 n.35.See alsd’rofessors’ Amicus Brief &3 n.17.
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mothers as well as fatherSeeAmendnent to the Women'’s Citizenship Act of

1922, and for Other Purposes: HeasingH.R. 14,684H.R. 14,685, and H.R.

16303 Before the H. Comm. on Naturalization and Immigration, 71st Gong.

(1931)); Relating to Naturalization and Citizenship Status of Certain Children of

Mothers Who are Citizens of the United States, and Relating to the Removal of

Certain Distinctions in Matters of Nationality: Hearsan H.R. 5489 Before the

H. Comm. on Naturalization and Immigration, 72d Cong. 1 (1832

Congressad administration officials thus do not appear to have
viewed the risk of statelessness as especially acute in the cdsleli@n born
abroad tccitizen mothers as opposed to citizen fathers. The Government has
presented no evidence that statelessness was in fact a greater concern in the context

of children born abroad to citizen mothefSf. Brief for Scholars on Statelessness

as Amici Curiae Supporting Petitionerd®, 2228, FloresVillar, 131 S. Ct. 2312
(No. 095801)(“There is no support for the government’s assetta the risk of
statelessness for nanarital children of U.S. mothers was or is much higher than

for U.S. fathers of neamarital children born abroad, or indeed any higher &) all.

? Both bills included language to the effect that “Any child, whether legitimate or
illegitimate, born out of the limits and jurisdiction of the United States, whose
father or mother may be at the time of the birth of such child a citizen ofniitedU
States, is declared to be a citizen of the United States; but the right of citizenship
shall not descend to any child whose father or mother had never resided in the
United States previous to the birth of the child.” H.R. 14,684, 71st Cdhg. §
(1930); see alsdH.R. 5489, 72d Cong. (1931).
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Even had this been the case, the Court can discern no mag@ngendeneutral
alternative could not have addressed this concern as well, or indeed better, than the
genderbased requirement. As recognized at the time, a nonmarital child born to a

citizen father in gus sanguinigountry in which citizenship is acquired through

the father would be stateless if the child could not acquire the father's American
citizenship. Professors’ Amicus Brief at-3% (citing SeckleiHudson at 221,
224-25). Applying §1409(c)’s physical presence requirementuiomarried
citizen mothers tanmarriedcitizen fathers would thus advance the goal of
preventing statelessnessaitizen mothers’ childreequally well whilefurther
advancing that goavith respect tahechildren of citizen fathers

Given theavailability of gendeneutral alternatives that would
advance the goal of preventing statelessness equally well or better than the
genderbased physical presence requirements at issue here, the Court finds that the
physical presence requirements are not substantially related to the achievement of
the objective of preventing statelessness in children born abroad. As aenesult,
if the prevention of statelessness did in fact motivate Congress’s passage of the
physical presence requirements for citizen mothers and fathers to transmit their
citizenship to nonmarital children born abroad, that interest cannot support the

requirements’ discriminatory treatment of unmarried citizen mothers and fathers
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2. Ensuringa Connectiorto this Country

The Government also argues that the different physical presence
requirements applied to citizen mothers and fathers is substantially related to the
interest in “ensur[ing] some ti@tweerthis country and one who seeks
citizenship.” (Dkt. #17 at 7 (quotindNguyen 533 U.S. at 68).)The Second
Circuit found, and Petitioner has not contested hereetisatring a sufficient
connection between foraigoorn children of parents of different nationalities and
the United States is important and was actually contemplated by Congress in
requiring some period of physical presence before a citizen parent could confer

citizenship on a child born abroa8eeMoralesSantana2015 WL 4097296, at

*7.

The Second Circuit, in analyzing whether the different residency
requirement$or unmarriedfathers and mothers was substantially related to this
interest, could “see no reason([] that unwed fathers need moréhamenwed
mothers in the United States prior their child’s birth in order to assimilate the
values that the statute seeks to ensure are passed on to citizen children born

abroad.” MoralesSantana2015 WL 4097296, at *7. This Court wholly agrees.

The Caurt can think of no rational basis for the idea that an unmastiieeén
fatherneedamore time—indeed, ten times as many yeat® absorb American

values tharan unmarriectitizen mother.The Court is equally unable to find a
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reason why an unmarriaitizen father requires five years of U.S. residence after
the age of 140 sufficiently assimilate American valuesghile an unmarried
citizenmother’s absorption of American values is considered sufficient even if her
one year of residence occurred in héamcy *°

As it did before the Second Circuit, the Government bees
Nguyenas support for the proposition that the geruesed physical presence
requirements are substantially related to ensuring an adequate connection between
the child and this country. Mguyen the Supreme Court rejected a challenge to
the Immigration and Nationality Act’s requirement that an unwed citizen father
affirmatively legitimate a child born abroad, declare his paternity under oath, or
obtain a court order of paternity in order to transmit his citizenship to the child.
Nguyen 533 U.S. at 62. Th€ourt recognized two important interests that
supported the legitimation requirement: ensuring the existence of a biological
parentchild relationship, and ensuring “that the child and the citizen parent have
some demonstrated opportunity or potential to develop” a meaningful relationship.
Id. at 62, 6465.

As the Second Circuit explained, neither of these interests applies to

the physical presence requirements at issue here. First, the physical presence

1 The Court notes that while the Ninth Circuit found that the residence differential
furthers the objective of developing a tie between the child, his or her father, and
this country, it provided no explanation foow it did so.FloresVillar, 536 U.S.

at 997.
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requirements do nothing to ensure that a biakgm|rentchild relationship exists;
that function is fulfilled by the separate requirement that unwed citizen fathers
legitimate their foreigrborn children.See§ 1409(a) (194). A father’'sphysical
presence in the United States ten yearsnsteadof just oneprior to his child’s

birth “would have provided no additional assurance that a biological tie existed.

MoralesSantana2015 WL 4097296, at *7Second, the physical presence

requirement similarly does nothing to ensure that the child arditiben father

have an opportunity to develop a meaningful relationshie length of time a
citizen father spends in the United States prior to his child’s birth abroad has no
effect on the father’'s subsequent opportunity to establish a relationshithevi
child. Requiring Villegas, Jr. to reside in the United States for ten ywatading
five yearsafter his 14th birthdayather than one yeawould have done nothing to
further ensure than opportunity for such a relationship existett.

The analysis of whether the different physical presence requirements
for unwed citizen mothers and fathersudbstantially related to the interest in
ensuring the opportunity to develop a meaningful relationship between the citizen
parent and child ithus not governed by the Supreme Couatialysisin Nguyen
As noted by the Second Circuit, “unwed mothers and fathers are similarly situated
with respect to how long they should be present in the United Statpsor to the

child’s birth in order to have assimilated citizenstefated values to transmit to
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the child” MoralesSantana2015 WL 4097296, at *@mphasis omitted)The

Court therefore finds that the interest in ensuring the opportunity to develop a
meaningful relationship cannot suppdré gendebased difference in physical
presence requirements for unwed citizen mothers and fatheecking a
substantial relationship to an important government interest, the different physical
presence requirements violate the Fifth Amendment’s guarantee of equal
protection’?
C. Remedy
Having found that the different physical presence requirements for

unmarried citizen mothers and fathers ib499(c) anda), respectively, violate

n its latest supplemental briefing, the Governmemjgests tha 1409(c) also
furthersthe important governmental interest of ensuring éatreigrrborn child
would not be separated from its citizen motlassertingthat a citizen mother
would otherwise havbeadto choose between returning to the United States
without her child and remaining abroatth the child (Dkt. #28 at 7.) First, the
Governmenhas provided no evidence that Congress actually had such a
consideration in mind when drafting the statute. Second, the Government has not
explainedwhy an unwed citizen mother would be forced to make such a choice.
At the time of P#ationer's birth, the foreigrborn child of a citizen mother could be
admitted to the United States as a permanent resatahthe parent coultien
petition for the chilts naturalization See8 U.S.C.8§ 1433(a) (19%).

2 The current form of 8409, which retains the onear continuous presence
requirement for unwed citizen mothers and requires that unwed citizen fathers be
physically present in the United States for five years, two after attaining the age of
fourteen, 8 U.S.C. 88409(a) & (c), 1401(g), is not before the Court. The Court
notes, however, that tleairrentstatute, insofar as it requires unmarried fathers to
meet a more burdensome physical presence requirement than unmarried citizen
mothers, suffers from the same constitutional infirmity as its predecessor.
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equal protection, the Court must determine the proper remedy. “[W]heighbe
invoked is that of equal treatment, the remedy is a mandate of equal treatment, a
result that can be accomplished by withdrawal of benefits from the favored class as

well as by extension of benefits to the excluded clasetkler v. Mathews465

U.S. 728, 740 (1984) (quotingwa-Des Moines Nat'l Bank v. Benne284 U.S.

239, 247 (1931)).The remedy chosen must be consistent with congressional intent
in enacting the law in question, and “should therefore measure the intensity of
commitment to theesidual policy and consider the degree of potential disruption

of the statutory scheme that would occur by extension as opposed to abrogation.”

Id. at 739 n.5 (quotingVelsh v. United States, 398 U.S. 333, 365 (1970) (Harlan,

J., concurring in the red)). Provided that it does not violate the intent of

Congress;ordinarily, extension, rather than nullification, is the proper

course. . ..” Id. (quotingCalifano v. Westcott, 443 U.S. 76, 91 (1979)

In its analysis of the proper remedy, ®econd Circuit set out three
options: (1)striking §1409(a) and (c) entirely2) severing the ongear
continuous presence requirement df4®9(c) and requiring unwed citizen parents
to satisfy the tetyear requirement if the other parent lacks citibgoisor
(3) severing the teyear requirement of 8401(a)(7) as incorporated byl809(a)
and requiring every unwed citizen parent to satisfy theyeae continuous

presence requirement if the other parent is not a citi¥enralesSantana2015
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WL 4097296, at *12. The first option, which is not advocated by either Petitioner
or the Government, is foreclosed by the 1952 Act’s severability provision, which
provides that “[i]f any particular provision of this Act, or the application thereof to
any person or circumstance, is held invalid, the remainder of the. Ashall not

be affected thereby.” 406, 66 Stat. at 281. Given Congress’s intent that an
invalid provision not affect other provisions of the Act, and becaug®$g(a) and

(c) violate equaprotection only in combination, only one should be seveBa®

MoralesSantana2015 WL 4097296, at *13ee alsdJnited States v.

CervantedNava 281 F.3d 501, 505 n.11 (5th Cir. 2002) (“Courts should select the

severance option most compatible with 8tatute’s original text and structure,
because severance is based on the assumption that Congress would have enacted
the remainder of the law absent the severed portion.”)

The Government arguésr the second option, contendititatthe
proper remedys to apply the longer physical presence requirements applicable to
unwed citizen fathers to unwed citizen mothdi3kt. #17 at 12.)In support of
this position, the Governmeatguesthat the ong/ear continuous presence
requirement for unmarriecitizen mothers is an exception to the-year
requirement, applicable to marrietbthers, married fathers, and unmarried fathers,

that must otherwise be fulfilled to transfer citizenship to a child born abroad to
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parents of whom only one is a citizeBee§8 1401(a)(7), 1409(a), (¢}.

According to the Government, extending the-gear requirement for unmarried
citizen mothers to unmarried citizen fathers would allow the exception to swallow
the rule.

While the Court would not characterize an extension of theyeae
presence requirement to unmarried fathers as “swallowing thégiven that the
tenyear requirement would continue to apply to married mothers and fathers, the
Government’'s argument is not without merit. The Court is not persuaded,
however, that Congress would have preferred to apply thge@npresence
requirement to all unmarried citizen parents rather than extend thgeane
continuous presence requirement to unmarried citizen fatAsraoted by the
Second Circuit, “the tegear requirement for fathers and married mothers imposed
by Congress in 1940 appears to have represented a significant departure from

long-established historical practiceMoralesSantana2015 WL 4097296, at *12.

¥ The Government alsargueghat Congress has continued to apply the longer
physical presence requirement applicable to married citizen parents oéhildr
born abroad to unmarried citizen fathers, citing the 1986 amendments to the
Immigration and Nationality Act and various legislation proposed but not adopted
thereafter. (Dkt. £7 at 13.) The relevant inquiry, however, is Congress’s intent
in enactinghe provisions and statutory scheme at issue in this-ethse
Immigration and Nationality Act of 19525eeUnited States v. New York, 505
U.S. 144, 186 (1992) (framing the question of severability as whether the
legislature that enacted the statute wddde enacted the remaining provisions
absent the provision subsequently found inval@®rvantesdNava 281 F.3d at 505
n.11 (“Courts should select the severance option most compatible withtilte’st
original text and structure. ..” (emphasisadded)).
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Until 1940, children born to one citizg@arent and one alien parent were
recognized as citizens if the citizen parent had resided in the United States for any

length of time* SeeRogers v. Bellei, 401 U.S. 815, 828 (1971) (reviewing

the history of the derivative citizenship statutes).

The tenyear physical presence requirement was created for the first
time by the 1940 Act, and required that five of those years occur after the age of
16. Nationality Act of 1940, 801(g), 54 Stat. at 1139. The 1952 Act added the
oneyear continuous presence requirement for unmarried citizen mothers, “a
relatively minor change in the baseline minimal residency requirement applicable
to all men and women prior to 1940” as welt@sinmarried citizen mothers from

1940 to 1952 .MoraesSantana2015 WL 4097296, at *12Compard\ationality

Act of 1940, 8201(g), 54 Stat. at 113@ith Immigration and Nationality Act of
1952, 8309(c), 66 Statat238-39. The 1952 Act also changed the-agsed
portion of the teryear requirement so that the five years were counted from the
age of 14, extending the possibility of citizenship to children bofr®4gearold

unwedcitizen fathers 8 301(a)(7), 66 Stat. at 236t did, however, retain the

* As noted above, citizen mothers were unable to transmit their citizenship until
1934. Under the 1934 Act, however, a citizen mother was able to transmit her
citizenship to a child born abroad if she had resided in the United States for any
durdion. Act of May 24, 1934, ch. 344,19€93, 48 Stat. 79%¢ee alsdBellei, 401
U.S. at 82326; MoralesSantana2015 WL 4097296, at *12.
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tenyear residency requirement for married citizen parents and unmarried citizen
fathers™ Id.

The history of the provisions in question thus shows that while the
residency requirement for transmission of citizenship to forean children was
satisfied by residence of any duration for much ofrigon’s history, Congress in
1952 chose to retain the tgaar requirement first provided for in the 1940 Act.
The Second Circuit's examination of Congress’s intatit respect to the physical
presence requirements of the 1952 Act found that “[n]ettieetext nor the

legislative history of the 1952 A® especially helpful or cledr.MoralesSantana

2015 WL 4097296, at *13. Having conducted its own review of the legislative
history of the 1952 Act, this Court agrees. The House Repainiedmil that

became law noted only, with respect to theytear physical presence requirement,
thatthe proposed legislation allowed service in the Armed Forces to count toward
physical presence in light of the “many members of our Armed Forces serving
abroad whdhave married alien spouses and have children born in foreign
countries.” H.R. Rep. N&2-1365, at 76 (1952). The Senate Report similarly
offered no explanation of the tgrear physical presence requirement beyond the

computation of presence for Armed Forces serving abroad. S. RefR-Mb37,

>The 1952 Act further specified that the 4ggar requirement was one of physical
presence. 801(a)(7), 66 Stat. &36. The 1940 Act had used the term
“residence,” which was viewed as less precis@0Hg), 54 Stat. at 1139; S. Rep.
81-1515, at 713 (1950).
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at 39 (1952). The report of the Senate Judiciary Committee omifsrebensive
study of the nation’s immigration laws recommentteglphysical presence
provisions that were subsequently enacted, but its only commenttrg @hevant
provisionswas to note that theesidenceequirements for citizen parents of
children born abroad “are confusing and difficult to administer and interpret.” S.
Rep.No. 81-1515, at 713 (1950)The hearings on the legislation provide no

additional insight.SeeRevision of Immigration, Naturalization, and Nationality

Laws: Joint Hearings before the Subcomms. of the Comms. on the Jydi2ary

Cong. (1951

The Court next looks tthe legislative history of the 1940 Agthose
physical presencerovisionswere “carrie[d] forward substantiallydy the 1952
Act. HR. Rep. No. 821365, at 76 (1952 The Senate Report’s explanation of the
legislation, under the heading “Further Restrictive Provisions,”sstate

Under present law a child born outside of lihets and jurisdiction of

the Lhited States of one citizen and one alien parent becomeiarcit

at birth, provided the citizen parent has resided in the United States
before the birth of the child. No prescribed period of residence in this
country of the citizen parent is fixed. Under toglethe citizen

parent must have resided in the Unig&dtes preceding the child’s

birth for at least 10 years, 5 years of which must have been reaching
the age of 16 years. This restriction would prevent the perpetuation of
United States citizenship by citizens born abroad who remain there, or
who may havdeen born in the United States but who go abroad as
infants and do not return to this country. Neither such persons nor
their foreigrborn children would have a real American background,

or any interest except that of being protected by the United States
Government while in foreign countries.
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S. Rep. No. 72150, at 4 (1940)It thus appears that Congress intended the
residence requirement enacted in 1940 to restrict the transmission of citizgnship
citizen parentéving abroad to thosparentswith “a real American background,”
acquired througlextendedesidence in the United States, that would be conveyed
to their foreignborn children.Such intent would weigh against extending the
oneyear presence requirement for unmarried citizen mothetser the 1952 Act,
which was itself more restrictive than its predecessor in the A8déndcould
allow further transmission of citizenship by persons “who may have been born in
the United States but who go abroad as infants and do not return touthiis/.o
Several considerations temper the weight of this expressed intent.
First,it was expressed by the 76th Congress in relation to the provisions of the
1940 Act, and thus can only indirectly inform what the 82nd Congress intended 12
years later whe enacting the 1952 legislation. While the residency requirements
of the two statutes are largely similar, ##52 Act also madsignificantchanges
including removing the condition that an alien father fail to legitimate a nonmarital
child born abroad before transmitting the mother’s U.S. citizenship to the child;
lowering the age after which five of the ten years of presence must have occurred
from 16 to 14; and increasing a citizen mother’s residency requirement from any
duration toone year of continuous presenddationality Act of 1940, 201(g), 54

Stat. at 1139Immigration and Nationality Act of 1952,3)9(c), 66 Stat. at
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238-39. While the last of these changes was more restrictive than the 1940 statute,
the first two made it easier for both unmarried fathers and unmarried mothers to
transmit their citizenship to their foreigrorn children.Because the legislative
history of the 1952 Act provides no insight into the reasons for these cl@nges
the physical presence requirements more generally, Congress’s intent in enacting
them in 1952 remains less than certain.

Second, the Coui$ mindful of the greater context in which the 1952
Act waspassed.As discussed abovthere is a strong argument to be made that
the physical presence requirements were motivated, at least in padesiye to
“ensure the integrity of the racial bars and national origins quotas” that existed
prior to, and were carried forward by, the 1940 Actllins, 123 Yale L.J.
219196, 2206.As of 1950, U.S. immigration law barred all immigration from a
geogrphical zone that included “parts of China, all of India, Burma, Siam, the
Malay States, a part of Russia, part of Arabia, part of Afghanistan, most of the
Polynesian Islands, and the East Indian Islands.” S.MeB11515, at 368
(1950). Other provisons declared certain peoples to be “racially ineligible for
admission: Burmese, Japanese, Koreans, Malayans, Maonatives of New
Zealand, Polynesians, natives of Tahiti, and Samoddsdt 369. Chinese
immigration wagrohibited from 1882 until943, when Congress added China to

theracebasedhational quota systenid. The 1952 Act, which repealed
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provisions related to the barred zone and racial ineligibditly,retained the

racially restrictivequota system. Immigration and Nationality Act of 295
88201207, 66 Stat. at 1#81; see als Presidential Veto Message, H.R. Doc. No.
82-520, at 25 (1952);S. Rep. No. 811515, at 455 (1951).

Congress’s intenwith regardto the physical presence requirements
must be viewed in light of this overall statutory scheme. As noted above, the
tenyear residency requirement in the 1940 Act was explained by a State
Department official in testimony before Congress as an improvement over the
1934 law because “[i]t does not result in spreading citizenship over the face of the

earth quite so much.. among aliens.”_To Revise and Codify the Nationality

Laws of the United States into a Comprehensive Nationality Code: Hearing Before

the H. Comm. on Immigration and Naturalization, 76th Cong. 40 (194%.

official noted that as the lathenexisted, &J.S. citizen of Chinese or Mexican
descent could “marr[y] a Chinese in China or a Mexican in Mexico, as the case
may be, and they [could] have children” who “are born citizens of the United
States.”|d. at 4041. Congressman Poage echoed the concern, noting that an
American citizen “in my State could not marry a Chinese, but an American citizen
can go abroad and marry a Chinese and bring her and all her children back to the
United States and make them citizenkl’ at 42. Professor Collins has identified

an abundance of further examples, outside of the specific context of physical
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presence requirements, in which lawmakerised concernghat allowing a citizen
motherto transmithercitizenship to children born abroad would result in
extending citizenshpito racially ineligible aliensSeeCollins, 123 Yale L.J. at
219296 & n.237.

A law intendedo restrict the ability of citizens to transmit their
citizenshipto their childreron the basis of their raceven if facially raceneutral,

raises seriousqual protectiomoncerns SeeHunter v. Underwood471 U.S. 222,

232 (1985)Gomillon v. Lightfoot 364 U.S. 339, 3471960). Here,the history of

the residence requirements for transmission of citizenship by a citizen parent to a
foreigndorn child, viewed in the context of the racially exclusionary statutory
scheme of immigration of which those requirements were a part, strongly suggest
that such restriction was at least one purpose of thgei@nphysical presence
requirement enacted in 1940 asairied forwardin the 1952 Act.Even f the 82nd
Congressndeedintended that ten years of physical presence be the rule, rather
than the exception, for citizen parents of forelgmn children, the Court hesitates
to fashion an equal protection remedy based @wthat may itself violate equal
protection.

Finally, assuming that Congress’s intent was simply to ensure a
sufficient connection between the citizen parent and the United States so that the

parent would be able to passAmerican values to a foreigporn child, the Court
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Is not persuaded thaktending the ongear continuous presence requirement to
unmarried citizen fathers would prove inconsistent with that intdete,Villegas,
Jr.has lived in the United States nearly his entire life, with the exception of five
years during his childhood. He was unable to transmit his citizenship to Petitioner
not because he had not spent enough time in the United Rtatet® Petitioneis
birth, but because Petitioner was born before Villegas, Jr. tughedre citizen
parents involved icourtchallenges tovarious aspects of the requirements for
transmission of citizenship to foreigpornchildrenhave exhibited similarly strong
ties to this countrySee e.q, Brief for Petitioner at 4Nguyen 208 F.3d ab7 (No.
99-2071)(petitioner’s fathehad lived in the United States continuously through
early adulthood androughtpetitionerto live in the United States when petitioner

was six years old Miller v. Albright, 523 U.S. 420, 425 (1998) (petitiorsefather

was a member of the U.S. military who conceived petitioner while on a tour of

duty); Brief for Petitioner at 23, FloresVillar, 131 S. Ct. 2312 (No. €8801)

(petitioner’s father had resided in the United States for 10 years prior to
petitioner’s birth and raised petitioner in the United States, but was only 16 when

petitioner was bornyoralesSantana2015 WL 4097296, at *1 §titioner’s

father was born and grew up in Puerto Rico, but left for the Dominican Republic

20 days prior to his 19th birthdaygervantesdNava 281 F.3cat 502(petitioner’s

mother was born and grew up in the United States, moved to Mexico at age 11, and
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returned to work in the United States at age B8gf for Petitioner at 5,

Willkomm v. Holder, 341 F. App’x 281 (9th Cir. 2009) (unpublished) (No.

06-75631)(petitioner’s father served in the Navy for 29 yeand conceived

petitioner while on active dy}; O’'DonovanConlin v. U.S. Dep’t of State55 F.

Supp. 2d 1075, 10#78 (N.D. Cal. 2003) (citizen father had lived in Arizona for
his entire life except for periods of work abroad totaling of four yedrshus
does not appear to the Court that edirg the oneyear continuous presence
requirement to unmarried citizen fathers of children born abroad weglkessarily
result intransmission of citizeshipby fathers “with no real American background,
or any interest except that of being protected by the United States Government
while in foreign countries.”

In light of these considerations, the Court finds that extension of the
oneyear continuous presence requirement to unmarried citizen fathers is the

appropriate remedy for the equal protection violation hEeeMoralesSantana

2015 WL 4097296, at *1A 3; Heckler, 465 U.S. av39n.5 (noting that

“ordinarily, extension, rather than nullification, is the proper cour€e”).

® The Court notes its conclusion regarding the proper remedy is consistent with
the Fifth Circuit’s decisionn United States v. Cervant@fava 281 F.3d 501 (5th

Cir. 2002). In that case, a criminal defendant challenged his conviction for illegal
reentry on the basis that he was a citizen, arguing that the different physical
presence requirements for the transmission of citizenship by married and
unmarried mothers violated equal protectidth. at 503. The Fifth Circuit
assumearguenddhat the statute was unconstitutional and analyzed whether the
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Importantly, this remedy does not amount to a grant of citizenséhpger the
Court’s analysis of the constitutionality ofl809(a) and (c), Petitioner has always
been dJnited Stategitizen. His claim is not that of “an alien who seeks political
rights as a member of this Nation,” which may be obtained “only upon terchs

conditions specified by CongressINS v. Pangilinan486 U.S. 875, 884 (1988)

(quotingUnited States v. Ginsberg43 U.S. 472, 474 (1917)Petitionelinstead

claims thahe is a citizen as of his birtteeeNguyen 533 U.S. at 9996

(O,Connor, J dissenting) (“Petitioners.. seek severance of the offending
provisions so that the statute, free of its constitutional defect, can operate to
determine whether citizenship was transmitted at birth.”). The Court’s judgment in
his favor “confirm[s] [his] preexisting citizenship”; it does not “grant [him] rights

that [he] does not now posses#iller, 523 U.S. at 432 (opinion of Stevens, J.).

defendant would be entitled to relief under the appropriatel guatection
remedy.

The court found that severing the more stringent requireméNtof
8§ 301(a){) would not eliminate the (assumed) unconstitutional distinction between
legitimate and illegitimate mothers becaus#8(c) specifically benefits the
mothers of children born “out of wedlockltl. at 505. To extend the shorter
residency requirement toarried mothers, the court would have had to “rewrite
8309(c).” Id. The court thus found that severin@®9(c) would be the
appropriate remedy to cure the equal protection defdcat 506.

Here, the Court need not “engage in legislative draftsmanshdp.The
unconstitutional distinction here is between unmarried citizen fathers and
unmarried citizen mothers, and extension @#89(c) to unmarried citizen fathers
Is not inconsistenwith the “out of wedlock” language usedl809. It is enoughto
sever the tetyear requirement of 8 1401 (a)(hgorporated by 8409(a) and
replace the term “mother” in B409(c) with its gendeneutral equivalent. This
remedy is within this Court’s remedial powe3eeCalifang 443 U.Sat 92.
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Absent the impermissible gendeased discrimination between unmarried citizen
parents at issue here, Petiter was a citizen as of his birth.

CONCLUSION

For the foregoing reasons, the C@BRANTSIN PART AND
DENIESIN PART the Government's Motion to DismiSSECL ARES that the
different physical presence requirements impasednmarried citizen mothers
and unmarried citizen fathefsr transmission of citizenship to foreidporn
childrenby 8 U.S.C. 81409, as the statute applied at the time of Petitioner’s birth,
violates the Constitution’s guarantee of equal protection under the Fifth
Amendment, anGRANT S Petitioner’s Petition fo¥rit of Habeas Corpus

IT ISSO ORDERED.

DATED: San Antonio, Texas, Augus®, 2015.

A —

L
David AQ Ezra
Senior United States Distict Judge

49



