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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

United States of America

Petitioner,

V. Civil Action No. SA-15-CV-735XR
Real Property Known as a Singtamily
Residence Located and Situated @211
Grey Bluff Cove, San Antonio, Texas, Bex
County, Texas,

v

W W WL ) Y L DY LN D) LN D)

Respondent
ORDER

Before the Court is Claimant Herminia L. Martinez DelaFuenkd&ion to Dismiss
Petitioners Complaint for Forfeiture for Lack of Jurisdiction (Docket No. 1@)aimant’s
Motion to Dismiss Complaint for Failure to Satisfy the Pleading Requirements efaFétlle
of Civil Procedure Supplemental Rule E(2) and G(2) (Docket No. 15)CkEmhant’sMotion to
Dismiss Amended Verified Complaint for Forfeiturpursuant to FederaRule of Civil
Procedure 12(b){6for Failure to State a Claim upon which Relief can be Granted (Docket No.
22). For the following reasons, the Couili deny each motion

I. Background

On August 27, 2015 Petitioner United States of Ameri€atftionef) commenced civil
forfeiture proceedingsn rem against a single family residence located at 19211 Grey Bluff
Cove, San Antonio, Texas. (Docket No. 1Petitioner allegeshe property was subject to
forfeiture pursuant to 18 U.S.C. 88 981(a)(1)(A), (B), &y which permits the government to
seize real property involved in a transactibat violates 18 U.S.C. 88 1956 and 195%ee

docket no. at 218 U.S.C. § 981(a)(1)Thereafter, Peiibner filed anex parte application to seal
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the Facts in Support of Verified Complaint for Forfeiture to protect the ongaingnal
investigation. (Docket No. 2).The applicabn to seal the facts was granted. (Docket No. 3).

Claimant Herminia L. Mdinez DelaFuente (“Claimant”) filed a claim asserting an
interest in the property sought to be forfeited on September 23, 2015. (Docket No. 11). On
October 12, 201%Claimant filed her first motion to dismiss, seeking to dismiss Petitioner’s
Complaintfor lack of personal jurisdiction. (Docket No. 13}laimant filed asecond motion to
dismisson October 21, 2015eeking to dismiss Petitioner's Complaint for failure to satisfy the
pleading requirements of Federal Rule of Civil Procedure Supplememnies E(2) and G(2).
(Docket No. 15). In response, Petitiofitegd an Amended Verified Complaint for Forfeiture on
November 10, 2015. (Docket No. 18)n the Amended Complaint, Petitioner alleges the
property s traceable to proceedsising from unlawful activity criminalized by the Republic of
Mexico and is subject to forfeiture because the offenses alleged would be punishmiitethe
United States and the Republic of Mexico with imprisonment beyond one year. (Dincke®
at 2-3). Claimant then filed hehird motion to disnss, arguing Petitioner faildd state a claim
upon whichrelief may be granted and failed to plead sufficiently detailed facts tdystites
pleading requirements of Supplemental Rule G(2). (Docket No. 22).

[I. Standard of Review

As a preliminary matter, the Court notes the Petitioner’s filing of an Amendefiede

Complaint for Forfeiture haendered Claimant’s first tovmotions to dismissnoot Therefore,

Claimant’s motion to dismiss for lack of personal jurisdictibo¢ket No. 13) and Claimant’s

! Claimant cites tdVorrison v. Nal Australia, Ltd, 561 U.S. 247 (2010) for the proposition that this Court lacks
personal jurisdiction over theClaimant But in matters regardin the forfeiture ofproperty, a court retains
jurisdiction over real property located within the disttie court resides inSeePennoyer v. NefB5 U.S. 714, 722
(1877) (noting “every state possesses exclusive jurisdiction @aretesgnty over persons and property wwitfts
territory”); see als®8 U.S.C. § 1395(b)Claimant’s reliance oMorrisonis misplaced because this action concerns
the forfeiture of real property located in Bexar County, Texas. Purgud8 U.S.C. § 1956(f) the United Staltes
extraterritsial jurisdiction over nofl).S. citizens engaged in money laundering when the transactions exceed
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motion to dismiss for failure to satisfy the pleading requirements of Fed. R. .C3upp. E(2)
and Fed. R. Civ. P. Supp. G(2) arsndissed as moot

Both parties agree the applicable pleading standards governing this casendrimfFed.

R. Civ. P. Supplemental Rule G(2). The standard is higher than the pleading requirements of
Fed. R. Civ. P. Rule 12(b)(6) but still “subject to the general standard that the ecamplai
sufficiently notify the defendant of the incident in dispute and afford a reasonéibfetios the

claim has merit.” United States v. Mondragpi313 F.3d 862, 865 (4th Cir. 2002) (quoting
Riverway Co. v. Spivey Marine and Harbor Service 689 F.Supp. 909, 913 (S.D. Ill. 1984)).

Thus, if the government satisfies the pleading requirements of Rule G(2jtibaally satisfies

the pleading requirements of Rule 12(b)(6).

Under Rule G(2) the complaint must statéter alia, “sufficiently detailed facts to
support a reasonable belief that the government will be able to meet its burden of prabf at t
Fed. R. Civ. P. Supp. R. G(2)(f)This rule consolidated the various civil forfeiture pleading
requirements found among Supplemental Rules A, C, and E which previously goveraed
proceedings Seel2 CHARLES ALAN WRIGHT, ARTHUR R. MILLER, MARY KAY KANE, RICHARD
L. MARCUS& ADAM N. STEINMAN, FEDERAL PRACTICE AND & PROCEDURES 3261 (2d ed. 2015)
The Advisory Committee’s notes regarding Rule G(2) specifically explainthieapleading
requirements of Supplemental Rule E(2) are incorporated the rule Fed. R. Civ. P.
Supplemental Rule G(2) advisory committee’s notes.

The Fifth Circuit has stipulated that Supplemental Rule E@juire[s]the government
to allege ‘facts supporting a reasonable belief that it will be able to bearrdsrbat trial.”
United States v. $109,086.@0$42,350.00 in United States Curren®§o. Civ.A. H04-3727,

2005 WL 1923613at *3 (S.D. Tex. Aug. 1Q2005) (quotingJnited States v. $49,000 Currency

$10,000 in value. The alleged purchadereal property in Bexar County, Texas with illegally obtained funds
therefore, grants this Court persbjuisdictionin the case
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330 F.3d 371, 376 n.8 (5th Cir. 2003)T.he government must “state the circumstances from
which the claim arises with such particularity that the defendant or clawi&be able, without
moving for a more definitive statement, to coemoe an investigation of the facts and to frame a
responsive pleading.1d. The responsive pleading must “identify the specific property claimed,
identify the claimant and state the claimant’s interest in the profertgigned by the claimant
under penalty of perjury, and be served on the government attorney.” Fed. R. Civ. P.
Supplemental Rule G(5)(a)(i). Thus, the government has properly met its plbadieg under
Rule G(2) if it has substantively complied with the pleading standards of RuléoE§2ymit a
claimant to respond under Rule G(5).

[11. Analysis

Claimant first argues PetitionerAmended Complaint shoulde dismissed for failure to
satisfy the pleading requirements of Fed. R. Civ. P. Supplemental Rule G(2). t(DNock2 at
2-5). After filing its Amended Complaint, Petitionsealed the facts supporting the complaint,
effectively withholding from Claimant the “sufficiently detailed facts” neeeg to satisfy Rule
G(2). (DocketNo. 21). Claimant asserts tlsealingof the record has deprived her of an
opportunity to begin a defense and that Petitioner has only tracked the languagetatutae s
without providing any facts to support civil forfeiture. (Docket No. 22 at 3, 5).

The crux of Claimant’s argument reststbie position that Petitioner has not pled actual
facts in support of civil forfeiture, that is, because the facts were semdetbmplaint did not
actually plead anything for Claimant tespond to. (Docket No. 22 4}. Insupport, Claimant
directs tlis court’s attention tdJnited States v. $49,000 CurreneyFifth Circuit case which, as
stated above, requires the governmenplead “facts supporting a reasonable belief that it will
be able to bear its burden at trial.” 330 F.3d at 375 filds sandard was articulateoy the

Fourth Circuitin United States v. Mondragp813 F.3d at 86566,and was specifically adopted



by the advisory committee when drafting Fed. R. Civ. P. Supplemental Rule G(2)R.Feiv.
P. Supp. R. G(2) advisory committeetes. Claimantessentiallycontends that, because the facts
in this case are sealed, no facts are allegeldthe pleading requirements have not been satisfied
(Docket No. 22 at 5).

The court disagrees. The Advisory’'s Committee’s note regarding Fed. R. Civ. P
Swpplemental Rule G(3) contemplates that prompt service of process for a eitufe action
may be delayed when the Petitioner demonstrates good cause for sealingpttle siech as
protecting an ongoing criminal investigation. Fed. R. Civ. P. Supp. R. G(3) advisory
committee’s notes. Petitionersimilarly attempting to protect an ongoing criminal investigation
in connection with the real property involved. This Court granted the application theséadts
in support of Petitioner’s claim aftgood cause was shown.

Here, the facts pled by Petitioner sufficiently support the reasonabléthalié’etitioner
will satisfy its burden at trial. While the Claimant may not have access to the specificit
does not alter the fact that the Cobds received sufficiently detailed facts support of
Petitioner’s caseThe government is not required “to set out the evidence of its allegations in its
complaint or plead every fact at its disposa$109,086.00 CurrengyNo. Civ.A. H04-3727,
2005 WL 1923613, at *5. The advisory commites notes sufficiently addregSlaimant’s
objecton because the government has demonstrated a compelling need to seal thefatdstto
an ongoing criminal investigation These facts have sufficiently establidhgrounds for a
reasonable belief the government will meet its burden at trial in compliance wehGR2).
Accordingly, the government has properly satisfied the pleading requirenfeRtde 12(b)(6)
as well. SeeFed. R. Civ. P. Rule 12(b)(6).

Claimant, however, is not without recoursBetitionerhasstated it is willing to provide a

copy of*Redacted Factaupon the entry of a protective order from the Co(itocket No. 23 at



5-6). Further, Petitioner has recommended this Court permit Claimant to file an aihveersieer
within twenty-one days from the time the “Redacted Facts” are unsealed. (Docket No. 23 at 6
7). This Court agrees amdders the parties review this Court’sretard protective order and, if
it is agreeable to both parties, file a motion for its en®gtitioner should then file a copy of the
“Redacted Factsit references within three weeks after the Court enters a protectiee. or
Claimant willthenhavethree weekso file her amended answer
V. Conclusion

For the foregoing reason§laimant’'s Motion to Dismiss Petitioner's Complaint for
Forfeiture for Lack of Jurisdiction (Docket No. 13), Claimant’s Motion to Dssn@Gomplaint for
Failure to Satisfy the Pleading Requirements of Federal Rule of Civil Rrmec&dipplemental
Rule E(2) ad G(2) (Docket No. 15), and Claimant’s Motion to Dismiss Amended Verified
Complaint for Forfeiture, pursuant to Federal Rule of Civil Procedure 12(b)(6)afturd-to
State a Claim upon which Relief can be Granted (Docket No. 22) are DENIED.

Petitioner andClaimant should file a motion for entryf a protective order bpril 12,
2016. Petitioneris ordered to file “Redacted Factsithin three weeksftera protective order is
entered Claimant is ordered to file an amended answiénin three veeksafter the “Redacted
Facts” are published

It is so ORDERED.

SIGNED this ®th day of March, 2016.
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XAVIER RODRIGUEZ
UNITED STATES DISTRICT JUDGE



