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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

ANNE M. GUERRA 3]
8
Plaintiffs, 8
8
V. 8 Civil Action No. SA-15€V-763XR
8
WELLS FARGO BANK, N.A., ET AL., 8
8
Defendants. 8
8
ORDER

On this daythe Court considered DefendaniMotion to Dismiss(docket no. 3)and
Plaintiff's duplicate Motions for Leave to File First Amended Complaint (dooks. 9, 10)
After careful consideration, the Court WHRANT Defendants’ Motion to Dismiss arfdENY
Plaintiff's Motions for Leave to File First Amended Complaint.

BACKGROUND

Plaintiff Anne M. Guerrdiled a state court petition with an application fotemporary
restraining order in th25th Judicial District Court ofcuadalupe County, Texas, on August 28,
2015. Docket no.-1. Guerra sought to block a forecloswale of heproperty scheduled for
September 1, 2013d. at 4.

Guerrapurchased the propeiycated a394 Ridge Rock, New Braunfels, Texas, 78130
(the “Property”), onFebruaryl, 2008. Docket no.-3 at 2. Guerra entered into a mortgage for
real property withDefendantWells Fargo Bank, N.A.’s (Wells Fargo) predecessor in interest.
Id. Guerra became unemployed in February 2015adndts that sheubsequently defaulted on

the loan. Docket no. 1-1 at 5.
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Guerra alleges Wells Fargo made misrepresentations about a special forbearance she
contendsshewas entitled to, both orally and on the internet, and that Wells Fargo “wrongfully
took steps to commence namdicial foreclosure proceedings.ld. Guerra furthemaintains
Wells Fargo “didnot comply with conditions precedent to lawfully or legitimately-aficially
foreclosure.” Id. At some point after February 2015, Wells Fargo declared the note accelerated
and scheduled a nqudicial foreclosure for &ptember 1, 2015d. at 4.

Guerra filed her petition in state court on August 28, 2015, and the state emtedghe
temporary restraining order to stop the foreclosure sale schedul8éptember 1. Docket no.

1-1 at 15. Wells Fargoremoved the case to this Court on Septendyaxsserting this Court’s
diversity jurisdiction pursuant to 28 U.S.C1832, and federal question jurisdiction pursuant to
28 U.S.C. 81331 and 844%. Guerra did not file a motion to remand and does not contest this
Court’s jurisdiction. Seedocket no. 10-1 at 2.

Wells Fargo filed its Motion to Dismiss pursuant to Rule 12(b)(6) on September 24,
2015. Docket no. 3. Guerra filed her response on November 3, 2015. Docket no. 8. She also
filed duplicate Motions for Leave to File a First Amendedrptaint the same day. Docket nos.

9, 10. Wells Fargo filed a response to those motions on November 10, 2015. Docket no. 11.

ANALYSIS

l. M otion to Dismiss

! Seedocket no. 14sserting that Wells Fargo is a national banking association whosedtitizés determined by
the location of its main officewhich is in South Dakota, and that Guerra is a citizen of Texas; and attaching
evidence showing a property value df99,530; Wells Fargo also asserts the Substitute Trustees are irhprope
joined and not required to join in or consent to the Noticeami®val, and the Substitute Trustees citizenship should
not be considered for purposes of divelsisge also Farkas v. GMAC Mortg., L.L,@37 F.3d 338 (5th Cir. 2013)
(explaining that for those cases in which a plaintiff seeks to emjdoreclosure sale, the value of the property
represents the amount in controversy).

2 Seedocket no. 1. This Court has federal question jurisdiction pursu@stthS.C. §1441. See28 U.S.C.

§ 1441 (a)(providing that a civil action brought in state court can be removed ¢odflecburt “if the district courts of
the United States have original jurisdiction” over the action). Gueress arises unddB U.S.C. § 3732a federal
statute. This Court has original jurisdiction over cases that arise tived@ws othe United States, and thus the
case is removable.
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Guerra’s state court petition alleges the following causes of actijpbreach of contract;

2) fraud and/or constructive fraud; 3) violation of the Texas Debt Collection €&schict
(TDCA); 4) trespass to try title; 5) unlawful debt collection; 6) estoppel, promissorypegtop
and equitable estoppel; and 7) breach of fiduciary duty. Docket-fhoatl7. Additionally,
Guerra has requested injunctive reliéd. Wells Fargo arguethat Guerra has failed to state a
claim for which relief can be granted. Docket no. 3 affRe Court will grant the motion and
dismiss all claims.

A. Standard of Review and Documentsthat may be Considered

If a complaint fails to state a claim upon which relief can be granted, a contitlisdeto
dismiss the complaint as a matter of lawed. R. Civ. P12(b)(6). “To survive a motion to
dismiss, a complaint must e@in sufficient factual matter, accepted as true, to ‘state a claim to
relief that is plausible on its face.”’Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiigll
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). A claim for relief must contajn“dlshort
and plain statenm# of the grounds for the cowstjurisdiction”; (2) “a short and plain statement
of the claim showing that the pleader is entitled to the relief’; and (3) rfeaxie for the relief
sought.” Fed. R. Civ. P. 8(a).

In considering a motion to dismiss under Rule 12(b)(6), all factual allegations Heom t
complaint should be taken as true, and the facts are to be construed favorably to tlfie plainti
Bosarge v. Mississippi Bureau of Narcofi@96 F.3d 435, 439 (5th Cir. 2015). To survive a
12(b)(6) motion, a complaint must contain “more than labels and conclusions, and a formulaic
recitation of the elements of a cause of action will not dawombly 550 U.S. at 555. “Factual

allegations must be enough to raise a rightelief above the speculative levelld. A well-



pleaded complaint can survive a motion to dismiss even if actual proof of the lkageslas
“improbable.” 1d. at 556.

The Supreme Court has held that in deciding a motion to dismiss, a courbnsayec
documents incorporated into the complaint by referefekabs, Inc. v. Makor Issues & Rights,
Ltd., 551 U.S. 308, 322 (2007)The court may also consider any documents attached to the
complaint and any documents attached to the motion to disinaisare central to the claim and
referenced by the complaint.one Star Fund V (U.S.), L.P. v. Barclays Bank PE@4 F.3d
383, 387 (5th Cir2010);see also Sullivan v. Leor Energy, LL&DO F.3d 542, 546 (5th Cir.
2010) (quotingScanlan v. Tex. A & NUniv., 343 F.3d 533, 536 (5th Ci2003) (holding that
while the court generally must not go outside the pleadings, “the court magilezothlscuments
attached to a motion to dismiss thake'aeferred to in the plainti§ complaint and are ctal to
theplaintiff's claim.”).

B. Improper Joinder

Wells Fargoarguesin its Notice of Removal that thevelve Substitute Trusteealso
named as Defendantgere improperly joined. Docket no. 1 at73 As a result, Wells Fargo
contends thatvhile the Trusteesvould defeat complete diversity if they were proper parties,
because they were improperly joined, tlwpuld be dismissed from the suit and thus there is
complete diversity between the partidd. at 3. Guerra seemingly admits that the Trustees are
improperly joined by stating that the Court has diversity jurisdiction. Docket no. t1P-1 a

To establish improper joinder, a removing party must show that the plaintiff cannot
establish a viable cause of action against the-digrse defendants.SeeLarroquette v.

Cardinal Health 200, In¢.466 F.3d 373, 376 (5th Cir. 2006)n Texas, a foreclosure trustee



mustact with abslute impartiality and fairnest® both the mortgagor and mortgagedyrad
Properties Inc. v. LaSalle Bank Nat. Ass’300 S.W.3d 746, 751 (Tex009); Hammonds v.
Holmes 559 S.W.2d 345, 347 (Tex.1977). Nevertheless, a trustee is not a fiduciary to either
party. SeeTex. Prop.Code § 51.0074(b)(2) (“A trustee may not be held to the obligations of a
fiduciary of the mortgagor or mortgagee.”). Moreover, the Texas Pro@atlie insulates
trustees from liability for “any good faith error resulting from reliancewoy information in law

or fact provided by the mortgagor or mortgagee or their respective attorney, age
representative or other third party.” Tex. Prop. Code § 51.007(f).

While courts have allowed claims against trustees for their errors in ncéigngperty
for foreclosure sale or for their errors in the actual conduct of a salds dmve generally
rejeded attempts to holttustees liable for mortgageealleged errors in servicing their loans.
See e.gMortberg v. Litton Loan Servicing, L, FCiv. Ac. No. 4:16CV-668, 2011 WL 4431946
(E.D. Tex. Aug. 30, 2011)report and recommendation adoptediv. Ac. No. 4:16CV-668,
2011 WL 4440170 (E.DTex. Sept.22, 2011) (dismissing claims against a trustee where the
plaintiff alleged no specific facts indicating the conduct by the trustee ceultishnguished
from actions taken by the mortgage servicer).

Here Guerra has alleged no wrongdoing by the Trustees in either her state coior Peti
or her proposed Amended Complaint. The only time Guerra even references thesTiruste
either document is in her request for injunctive reli8keedocket no. 11 at 11. The fact that
Guerra seeks injunctive relief against the Substitute Trustees does not profnioiing of
improper joinder, because injunctive relief is dependent on an underlying causewnf Sce

Cook v. Wells Fargo Bank, N,ACiv. Ac. No. 3:D-CV-0592D, 2010 WL 2772445, at *4 (N.D.



Tex. July 12, 2010). Furthermore, this Court has routinely disregarded the tifizehsustees
in foreclosure cases when the underlying complaint alleges no wrongdoihg trystees See,
e.g, Klein v.Wels Fargo Bank, N.ACiv. Ac. No. A14-CA-154SS, 2014 WL 1342869, at *3
(W.D. Tex. Apr. 3, 2014)ignoring trustee’s citizenship and finding theistee wasmproperly
joined where petition contained no allegations against trustee indlyijdu&isenbergv.
Deutsche Bank Trust Co. AmericdSiv. Ac. No. SA-11-CV-384-XR, 2011 WL 2636135
(W.D. Tex. July 5, 2011)hplding that a trustee did not defeat diversity jurisdiction where the
trustee was named solely to prevent foreclosure, no foreclosure saleche@acand the was
no allegation of any wrongdoing by trustee). Thus, the Court concludes that Guiksrarigc
possibility of prevailing on her claims against the Trustees and holds that theybban
improperly joined and should not be considerecenvianalyzing the Court’'s subject matter
jurisdiction over this case.

C. Breach of Contract

Guerra asserts a breach of contract claim and alleges that Wells Fargo “failed kp comp
with contractual terms” of her loan agreement. Docket fibal 6. In itsmotion, Wells Fargo
argues that Guerra has failed to state a claim for breach of contract because she-did not
cannot—allege that she performed her obligations under the note and deed of trust. Do8ket no.
at 4. Additionally, Wells Fargo contends that Guerra did not identdyegific provision of a
contract that has been breached or specify what agreement had been brihdtesl. In her
response, Guerra simply lists the elements of a breach of contract claioebndtdpoint to any
facts in the Btition that support such a claim, or present any arguments as to whgtitienP

satisfies the Rule 12(b)(6) standafseedocket no. 8 at 2.



To prevailon a breach of contract claim ihexas,a plaintiff must prove®(1) the
existence of a valid contract; (2) performance or tendered performance by thiéf;p(&)
breach of the contract by the defendant; and (4) damages sustained by tifegdaanresult of
the breach.”Smith Int'l, Inc. v. Egle Group LLCI90 F.3d 380, 387 (5th Cir. 2007) (quoting
Valero Mktg. & Supply Co. v. Kalama Int31 S.W.3d 345, 351 (Tex. AppHouston [1st Dist.]
2001, no pet.)). The Court finds thaten when taking all facts alleged in thetifon as true,
Guerra has failetb statea breach of contract claim upon which relief can be granted.

1. Guerra’'sadmitted breach

Guerraessentiallyadmits in her Retition that she defaulted on her mortgage by attaching
letter from the Department of Veterans Affairs that confirms shedsfeult. Docket no.-1 at
11. To succeed on a breach of contract claim, a plaintiff must show that he or shaguerfor
under the contract prior to any alleged breach by a defen@amith Int'l, Inc, 490 F.3dat 387.
Texas law provides that “a partg a contract who is himself in default cannot maintain a suit
for its breach” Wicker v. Bank of Am., N,ACiv. Ac. No. EP-14-CV-91PRM, 2014 WL
10186157, at *3W.D. Tex. Aug. 27, 2014{quotingDobbins v. Reddery85 S.W.2d 377, 378
(Tex. 1990). As Guerra has admitted failure to perform under the contract, she is unable to
succeed on a breach of contract claim.

2. Guerradid not cite specific provisions

Even if Guerra had not admitted her prior breach, to meet the standard of pleadings for a
claim of breach of the note and Deed of Tr@uerramustidentify whichspecificprovision of
the contract Wells Fargoreached SeeWatson v. CitiMortgage, Inc814 F. Supp. 2d 726, 732

(E.D. Tex. 2011) She has failed to do so. Instead, Guerra simply alleges that “Defdaitkzoht



to comply with contractual terms.” Docket nollat 6.Sucha conclusory allegatiors not
sufficient to satisfy the standard of pleading set fortlgbal and Twombly anddoes not fulfill
the requirement under Texas laovallege which specific contractual provision a defendant has
breached.See Igbal556 U.S. at 678Twombly 550 U.S. at 555Vatson 814 F. Supp. 2d at 732
(“Further, in order to properly plead a claim based on breach of the Note and Deed of Trust,
Plaintiffs must point to a specific provision in the contract that was breachée Detendant
Guerra’s claim for breach of contract is dismissed.

D. Fraud

In her Retition, Guerra asserts a fraud/constructive fraud claim but provides no factual
allegations that point to any fraud on the part of Wells Faigeedocket no. 11 at 6. In its
motion to dismiss Wells Fargo argues that Guerra has failed to state a clairfralad or
constructive fraud becauske has not satisfied the heightened standard of pleading required for
fraud and is barred by the economic loss rule. Docket no. 3 at 5. In her responseag@aierra
provides a recitation of the elements for both fraud and constructive fraud and dpeshti
any facts in the petition that support such a claim, or present any arguraeiatsvay the
petition satisfies the Rule 12(b)(6) standar8eedocket no. 8 at 4 Instead, after listing the
elements, Guerra simply states that “[tlhese fac#llalgations show a right to relief that is
plausible,” without having actually provided any factual allegatidds.

1. Fraud

First, he elements of fraud in Texas are: “1) that a material representation was made; (2)
the representation was false; (3) when the representation was made, the spaakiewks false

or made it recklessly without any knowledge of the truth and as a pozsgsestion; (4) the



speaker made the representation with the intent that the other party should act (fotinét;
party acted in reliance on the representation; and (6) the party thereby dsuffgeng.”
Aquaplex, Inc. v. Rancho La Valencia, |[i297S.W.3d 768, 774 (TexX2009). Additionally, as
Wells Fargo points out,lantiffs alleging fraud must meet a heightened pleading standad.
R. Qv. P. 9(b). To meet the heightened stand@rgerramust “specify the statements contended
to be fraudulet, identify the speaker, state when and where the statements were made, and
explain why the statements were fraudul&dilliams v. WMX Technologies, In¢12 F.3d 175,
177 (5th Cir.1997). Rule 9(b) requires that the pleading include the “who, what when, where,
and how” of the alleged fraudulent statemefwilliams, 112 F.3d at 179 (quotiniylelder v.
Morris, 27 F.3d 1097, 1100 n. 5 (5th Cir994). These requirements provide fair noticethe
defendant of the plaintiff claim, and prevent plaintiffsom “filing baseless claims and then
attempting to discover unknown wrong#’re Baker Hughes Securities LitigatidB86 F.Supp.
2d 630, 637 (S.Drex. 2001) (citingMelder, 27 F.3d at 1100).

A plaintiff need only generally allege “[m]alice, intekhowledge, and other conditions
of [the cefendants] mind.” Fed. R. Civ. P. 9(b). Pleading scienter, however, requires “more than
a simple allegation that a defendant had fraudulent intent”; the pleading mustrtisesptecific
facts that support an inference of frauddvelace v. Software Spectrum, [né8 F.3d 1015,
1018 (5th Cir.1996) (citingTuchman v. DSC Communications Cotpt F.3d 1061, 1068 (5th
Cir. 1994)). Fraudulent intent can be inferred by allegfacts that show the defendanthotive
to commit the alleged fraud, or that identify circumstances that indicateicos$ehavior on

the part of the defendariDorsey v. Portfolio Equities, Inc540 F.3d 333, 339 (5th Ci2008).



Fraud may be pled based on information and belief if thes faot “peculiarly within the
opposing party's knowledgdd.

Here, Guerra has alleged no facts regarding the purported fraud that occurrethasther
a reference to “internet representations posted by the Defendant” and “verlegressntations
made bythe Defendant.” Docket no-ILat 5. She has not provided the Court with the “who,
what, when, where, and how” required by Rule 9(b), nor has she set forth any facts alleging
fraudulent intent. As a result, Guerra has failed to state a claim forifréwed petition.

2. Constructive Fraud

Second constructive fraud is the breach of a legal or equitable duty that is considered
fraudulent because it violates a fiduciary relationsidpbbard v. Shank|el38 S.W.3d 474, 483
(Tex. App.—Fort Worth 2004, pet. denied). Constructive fraud does not require intent to
defraud. Id. Additionally, “not every relationship involving a high degree of trust and
confidence rises to the stature of a fiduciary relationsh§chlumberger Tech. Corp. v.
Swanson 959 SW.2d 171, 17677 (Tex.1997). “To impose an informal fiduciary duty in a
business transaction, the special relationship of trust and confidence rsugriexito, and apart
from, the agreement made the basis of the sigsociated Indem. Corp. v. CADr@racting,

Inc., 964 S.W.2d 276, 287 (Te2998). Under Texas law, tte relationship between a borrower
and its lender generally does not create a fiduciary duty or impose a dyagafaith and fair
dealing.” Baskin v. Mortgage & Trust, Inc837 S.W2d 743, 747 (Tex. App-Houston [14th
Dist.] 1992, writ denied)see alsal001 McKinney Ltd. v. Credit Suisse First Boston Mortgage

Capital, 192 S.W.3d 20, 36 (TexApp.—Houston [14th Dist.] 2005, pet. denied) (“Generally,
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the relationship between a bormawand a lender is an armlength business relationship in
which both parties are looking out for their own interests.”).

Guerra has not alleged any facts that point to the existence of a fiduciary tug.tHe
mere forming of a borrowdender relationship does not create fiduciary duties, Guerra has
failed to state a viable claim for constructive fraud. The Court g\falls Fargo’s motion on
these claims; the fraud and constructive fraud claims are dismissed.

E. Alleged Violations of the TDCA

Guerra also lists violation of the Texas Debt Collection Practices AB98801a)8),
392.301(b), 392.303(b), and “392.304(8)j” as a cause of action in her petition. Dockeit ab. 1
7. Wells Fargo argues th&uerra has not alleged any wrongdoing by the bank that would

violate the TDCA and that regardless, such a claim would be barred by the ecarssmidd.

% The Court need not examine Wells Fargo’s arguments about the economigddsscause it finds that Guerra has
failed to state a claim for violations of the TDCA for other reasons, asiegdl below. However, the Court will
remindcounsel for Wells Fargo that the Fifth Circuit contemplated the exact arggimeade by Wells Fargoere

in another case involving the bank, in which Wells Fargo was also remedantiocke Lord, this summesee
McCaig v.Wells Fargo Bank (Texas), N,A.88 F.3d 4635th Cir. 2015) In McCaig, Wells Fargo argued that the
economic loss rule barred a mortgagor from bringing a claim under thé& @t as Wells Fargo again argues
here. The Fifth Circuit clearly and expreskbld that the economic loss rule did not apply to the statute:

If Wells Fargo violated th@ DCA, it can be held liable for those violations even
if there are contracts between the parties, and even if Wells Fargo's mabhibit
conduct also amounts tontractual breach. A statutory offender will not be
shielded from liability simply by showing its violation also violatedatcact.

Indeed, theTDCA contemplates that there will often be contractual duties
running between a consumer and debt collecamd a debt collector's otherwise
wrongful conduct may be permissible if authorized by conti@ee, e.g.Tex.

Fin. Code § 392.301(b)(3) (providing that debt collectors are not prevented from
“exercising or threatening to exercise a statutory or camimhcight of seizure,
repossession, or sale that does not require court proceedings”); § 3922303(a)
(prohibiting debt collectors from collection or attempted collection of certain
charges “unless the interest or incidental charge, fee, or expenspréssix
authorized by the agreement creating the obligation”). Permitting debttoadlec

to cast the absence of a contractual right as a mere contractual breach triggering
theeconomidossrule would fundamentally disrupt the statutory scheme.
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Docket no. 3 at 9. Guerra does not discuss or mention her TDCA claim in her resBesnse.
docket no. 8.1t is uncontested by Wells Fargo thmabrtgage servicers and assignees, like Wells
Fargo here, “are debt collectors, and therefore are covered, under the TRGé:"v. BAC
Home Loans Servicing, L,P726 F.3d 717, 723 (5th Cir. 2013) (citiRgrry v. Stewart Title Cp.
756 F.2d 1197, 1208 (5th Cir. 1985)).

The first TDCA provision listed by Guerra is § 392.301(&his sectiomprohibits a debt
collector from “threatening to take an action prohibited by law” when collectdeba Tex. Fin.
Code § 392.301(a)(8). Guerra has not alleged anywhere in her petition that Wedlsniaala
any threats of illegal action to her. As sushe has failed to state a claim for violation of §
392.301(a).

Next, Guerra lists 8 392.301(b). As Wells Fargo points out in its motion, thisrsedti
the TDCA authorizes a debt collectortake lawful actions, like exercising its contractual right
to conduct a nofudicial foreclosure. Tex. Fin. Code § 392.301(b). It is not prohibitive in
nature, and as such, cannot be the basis of a claim for violation of the TDCA. Sinm&arigxt
provision cited by Guerra8 392.303(b}-is also not prohibitoryn nature. Section 392.303(b)
provides that a creditor may charge a reasonable reinstatement fee as consideratiopvial ren
of a real property loan or contract of sale, after default, if the additional feeligled in a
written contract executed tte time of renewdl Id. 8§ 392.303(h) The section does not prevent
a debt collector like Wells Fargo from doing anything, and even if it did, it idymMhapplicable

to this case-Guerra alleges nowhere in her petition that she was charged any sort of

Theeconomidossrule does not bar the McCaigeDCA claims.

Id. at 475. Counsel for Wells Fargo has failed to dite Caigin their motion, let alone provide arguments as to why
the facts of this case could perhaps warrant this Court departingtfeodecision reached by the Fifth Circuit.
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reinstatement fee, and in fact, no reinstatement has even occurred. As a liesséictibn
cannot be the basis of any sort of TDCA claim.

Finally, Guerra lists 8§ “392.304(8)j.” No such section of the TDCA exists. However, the
Court will explore andber potential sectiomhat Guerra may have meant to refer to: section
392.304(a)(8). That section prohibits a debt collector fromisfepresenting the character,
extent, or amount of a consumer debt, or misrepresenting the consumer debt's ataidsial
or governmental proceeding.” Tex. Fin. Code®.304(a)(8). Guerra states no facts in her
petition that indicate Wells Fargo has violated this section. While she does ctiraeidells
Fargo made “internet misrepresentations” and “verbal misrepresentatiogatdireg her
entitlement to forbearance because she is a vetera@otie finds that such statements are not
considered misrepresentations about the “character, extent, or amount of a conbtifneSeie
Watson v. Citimortgage, IncCiv. Ac. No. 4:16CV-707, 2012 WL 381205, at *7 (E.D. Tex.
Feb. 3, 2012)(“Discussions regarding loan modification or a trial payment plan are not
representations, or misrepresentations, of the amount or character of the ddhis).evien if
Guerra had intended to list § 392.304(a)(8) as opposed to § “392.304(8)j,” Guerra would have
failed to state a claim under that sectiofhe Court finds that Guerra has not stated any
plausible claim for relief under the TDCAGuerra’s claim for violations of the TDCA is
dismissed.

F. TrespasstoTry Title

Guerra’s petition also listsdspass to try title as a cause of action. Docket 1ioatl?.

In its motion to dismiss, Wells Fargo argues that Guerra has not allegedufgubsting any of
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the elements required to bring such a claim. Docket no. 3 at 13. Guerra has not provided a
response to Wells Fargo’s arguments on this clé&eedocket no. 8.

Trespass to try title is a statutory cause of action used as a “method of detgtitieto
lands, tenements, or other real property.” Tex. Prop. Code 8§ 22€®4ajso Richardson Wells
Fargo Bank, N.A.873 F.Supp.2d 800, 816 (N.DTex. 2012),aff'd Civ. Ac. No. 1210920,
2013 WL 4017507 (5th CiR013). Among other things, a suit for trespass to try title requires
dispossession from property, since the action “is in its nature a suit to recoverdbsespos of
land unlawfully withheld from the owner and to which [the owner] has the right of imateed
possession.Rocha v. Campo%74 S.W.2d 233, 235 (Texiv. App.Corpus Christi 1978)ee
Tex. R. Civ. P. 783 (listing the requisites of a trespass to try title petition, whichdea@u
statement of dispossessionurd v. BAC Home Loans Servicing?, 880 F.Supp.2d 747, 767
(N.D. Tex. 2012) (“Since Plaintiff has failed to allege that she has lost possession of the
property, her claim for trespass to try title fails and should be dismisgeg@nsjudice.”). Here,
Guerrahas not alleged that she Heeen disposed of propertyn fact, earlier in this case, Guerra
was granted a Temporary Restraining Order by the state court enjoinirdjspessession.
Docket no. 1-1 at 16 herefore, Guerrhas not stated a trespass to try title claim.

G. Unlawful Debt Collection

Guerra’s petition also lists “unlawful debt collection” as a cause of achacket no. 1
1 at 7. Wells Fargo contends that Guerra fails to identify the source of such a rarsedwdic
action, and as such, Guerra has not complied with Rule 8(a). Dwozk8tat 13. Guerra lists

“unlawful debt collection” as onef her causes of action in her response, but otherwise makes no

14



mention of it, provides no case law or statutory authority creating such a caasgoof and
points to no factual allegations in her petition that support such a ckeetocket no. 8.

Rule 8(a) does require that a claim for relief contain “a short and plain statentbat of
claim showing that the pleader is entitled to the religféd. R. Civ. P. 8(a).However, this
Court will construe Guerra’s claim for “unlawful debt collection” as eidgnetaim for common
law unreasonable debt collection or violation of the TDCA.

1. Unreasonable Debt Collection

In Texas,unreasonabldebt collections an intentionatort if there lasbeen®a course of
harassment that was willful, wanton, malicious, and intended to inflict memgaish and bodily
harm.”EMC Mortg. Corp. v. Jone252 S.W.3d 857, 868 (TeApp.—Dallas 2008, no pet.)A
claim for unreasonable debt itionis viable if a lender attempts to collect a debt that is not
owed. Narvaez v. Wilshire Credit Corp757 F.Supp.2d 621, 635 (N.DTex. 2010) (citing,
e.g., EMC Mortg.252 S.W.3d at 86&9). Guerra alleges no facts that indicate she has been
harassed by Wells Fargo in any way, nor does she allege that Wells Fargoigtisitty to collect
a debt that is not owed. As a result, she has not stated a claim for unreasonablesg&bncoll

2. TDCA Violation

Any claim for “unlawful debt collection’is most likely a claim for violation of the
TDCA, as f[tlhe TDCA is the statutory embodiment of common law unreasonable collection
practices and prohibits use of deceptive means, making misrepresentatioasinbata and
threats in the course of collecting a consumer deBeéSmith v. JPMorgan Chase Bank, Nat.
Assh, Civ. Ac. No.3:14-CV-2402-MBN, 2014 WL 6790749, at *12 (N.D. Tex. Dec. 2, 2Q14)

For the reasons stated above, Guerra has noedli@gable claim for relief under the TDCA.
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Wells Fargo’s motion to dismiss as to Guerra’s claim for “unlawful debt collécisogranted,
and that claim is dismissed.

H. Estoppel, Promissory Estoppel, and Equitable Estoppel

In her petition, Guerra lists “estoppel, promissory estoppel, [and] equitabppelstas
causes of action. Docket nollat 7. Wells Fargo argues two things. First, it maintains that
equitable estoppel is not a valid cause of action, but only a defensive plea. Docket no. 3 at 14.
Second, Wells Fargo contends that Guerra hasdféd plead any factual allegations supporting
estoppel or promissory estoppel, and that such claims, even if properly pled, woulcedéyar
the parties’ own agreements and the statute of fralads.

1. Equitable Estoppel

First, as noted by Wells Fargequitable estoppel is not a cause of action in Texas, only a
defensive assertionJoe v. Two Thirty Nine Joint Venturg45 S.W.3d 150, 156 (Tex. 2004)
Guerra is thus unable to state any such claim.

2. EstoppelPromissory Estoppel

Second, Guerra has n@led sufficient facts-or any facts—evincing each of the
elements of estoppebdr promissory estoppellithough normally a defensive theory, promissory
estoppel can be asserted as a cause of asti@ne a promisor unjustly induces another to
substantialaction or inaction. Martin-Janson v. JP Morgan Chase Bank, N.B36 F. Apfx
394, 398(5th Cir. 2013) see e.g. Ford v. City State Bank of Palaci$,S.W.3d 121, 13810
(Tex. App—Corpus Christi 2001, no pet.). “The requisites of promissory estappeixas are:

(1) a promise; (2) foreseeability of reliance thereon by the promisor(3rstibstantial reliance
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by the promisee to his detriment.Ford, 44 S.W.3d at 139 (citindgenglish v. Fischer 660
S.W.2d 521, 524 (Tex. 1983)).

Guerra has not alleged afacts that would show she relieth any promise purportedly
made by Wells Fargo to her detrimenfo“show detrimental reliance, a plaintiff must show that
he materially changed his position in reliance on the proiniSmttenv. Chase Home Fin831
F. Supp. 2d 988, 1002 (S.D. Tex. 201dijing English v. Fischer660 S.W.2d 521, 524 (Tex.
1983). Nowhere in her petition does Guerra provide any facts that show she matdaiyed
any position as a result of any promise W&largo may have made to her. As such, she has not
stated a claim for estoppel/promissory estoppel that can satisfy the requgerhigbal and
Twombly

Furthermore, Guerra’s promissory estoppel claim fails because shetdallage that
Wells Fargoor its representatives agreed to reduce any of their alleged misrgptiese into
writing. The Fifth Circuit has explained:

A loan agreement for more than $50,000 is not enforceable unless
it is in writing. Tex. Bus. & Com.Code § 26.02(b). Semly, a
promise relating to the sale of real estate must be in writh@
26.01(b)(4). An agreement regarding the transfer of the property or
modification of a loan must thefiore be in writing to be valid
Promissory estoppel may overcome the stadiHeauds
requirement in Texas, but there must have been a promise to sign a
written contract which had been prepad and which would satisfy
therequiranents of the statute of frauds.
Martins v. BAC Home Loans Servicing, L.F22 F.3d 249, 25&7 (5th Cir. 2013) Here,
Guerra has not alleged that Wells Fargo’s purported misrepresentation$oabeatance of her

loan were in writing, nor has she alleged any facts that indicate Wells Fgnegdao reduce

them to writing. Guerra’s estoppel claims diemissed.
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|. Breach of Fiduciary Duty

Guerra also purports to state a claim for breach of fiduciary duty. Docketlnat T.
Wells Fargo asserthat no fiduciary relationship exists between Guerra and the bank. Docket
no. 3 at 15. Guerra makes no mention of her claim for breach of fiduciary duty espense,
other than a conclusory assertion that “the Defendant was a fiduciary to theffPlaiBee
docket no. 8.

A claim for breach of fiduciary duty requires that a fiduciary relationshigt extween
the plaintiff and the defendanHeritage Gulf Coast Properties, Ltd. v. Sandalwood Apartments
Inc., 416 S.W.3d 642, 650 (Tex. AppHouston [14th Dist.] 2013, no pet.)As explained
above, there is no fiduciary relationship between a borrower and a lender absent sahe sort
special relationship of trust and confidence that exists prior to the loan agteddaskin 837
S.W.2dat 747. Guerra has alleged no facts that would indicate there was a fiduciary relgtionshi
between herself and Wells Fargo. As a result, she has failed to state a claimatdr b
fiduciary duty upon which relief can be granted and any such claim is dismissed.

J. Injunctive Relief

Finally, Guerra has requested a permanent injunction prohibiting Wells Fango fr
proceeding with the nejudicial foreclosure of the property. Docket nel ht 6. However,
Guerra’srequest for an injunction enjoiningells Farg from attempting to sell dioreclose on
the property is denie@s hemrequest is not supported by a viable underlying cause of aSGea.
Pajooh v. Harmon82 F. A’ppx 898, 899 (5th Cir. 20Q03eeg e.g.,Von Scheele v. Wells Fargo
Bank, N.A. Civ. Ac. No. SA-12-CV-00690-BAE, 2013 WL 5346710, at *6 (W.D. Tex. Sept.

23, 2013; DTND Sierra Investments LLC v. Bank of New York Mellon Trust Co., 988.F.
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Supp. 2d 738, 752 (W.D. Tex. 20138ppeal dismissef(Dec. 20, 2013]“Because Plaintiff has
not pleaded a single viable cause of action, he cannot make this showing and accordingly his
request for injunctive relief is dismisséd.

The Court finds that Guerra has failed to state a claim on which relief caariedgrand
all causes of action and rezpis for injunctive relief listed in the petition are dismissed.

. Duplicate Motionsfor Leaveto Filea First Amended Complaint

Guerra filed two Motions for Leave to File a First Amended Complaint aveiber 3,
2015. Docket nos. 9, 10. The proposed Amended Complaint adds negligent misrepresentation
as a cause of action amemovestrespass to try title, unlawful debt collection, and breach of
fiduciary dutyas causes of actionDocket no. 1€l. Additionally, Guerraadds new factual
dlegations about phone conversations she had with both the VA and Wells Fargo. Docket no.
10-1 at 24. For the reasons stated below, the Court will deny the motions.

A district court should “freely give leave [to amend] when justice so requifésd. R
Civ. P. 15(a)(2). There is a “bias in favor of granting leave to amejwhés v. Robinson Prop.
Grp., L.P, 427 F.3d 987, 994 (5th Cir. 2005While leave to amend is not automatically
granted, a “district court must possess a substantial reason to deny afggeast to amend.”
Id. (internal quotation marks omitted):[D]istrict courts often afford plaintiffs at least one
opportunity tocure pleading deficiencies before dismissing a case, unless it is clearethat th
defects are incurable or the plaintiffs advise the court that theynanding or unable to amend
in a manner that will avoid dismissalGreat Plains Trust Co. v. Morgabtanley Dean Witter &

Co, 313 F.3d 305, 329 (5th Cir. 2002).
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However, under Rule 15(a), “[d]enial of leave to amend may be warranted for undue
delay, bad faith or dilatory motive on the part of the movant, repeated failure ¢o cur
deficiencies, undue prejudice to the opposing party, or futility of a proposed amendment.”
United States ex rel. Steury v. Cardinal Health, ,1625 F.3d 262, 270 (5th Ci2010). A
district court acts well “within its discretion when dismissing a motion to amend thstoi®us
or futile.” Martin's Herend Imps, Inc. v. Diamond & Gem Trading U.S. of Am,. I8& F.3d
765, 771(5th Cir. 1999. The Fifth Circuit has held thamendment is futiléif the amended
complaint would fail to state a claim upon which relief could be grant&dripling v. Jordan
Prod. Co., LLC 234 F.3d 863, 873 (5th Cir. 200@ge also Briggs v. Mississipf@31 F.3d 499,

508 (5th Cir. 2008) (“The district court did not abuse its discretion because, for tbasreas
above stated, the proposed amended complaint could not survive a Fed. R. Civ. P. 12(b)(6)
motion and allowing Briggs to amend the complaint would be fitilein performing this
analysis, courts should apply “the same standard of legal sufficiency asesapptier Rule
12(b)(6).” Stripling, 234 F.3d at 873 (internal quotation marks omitted).

The Court finds that granting Guerra leave to amend would be futile, as the Amended
Complaint attached as amlgbit to the Motion for Leave to Fila First Amended Complaint
fails to state a claim owhich relief could be granted. The proposed Amended Complaint states
five causes of action:1) breach of contract; 2) negligent misrepresentation; 3) fraud and/or
constructive fraud; 4) violations of the TDCA; 5) promissory and equitable estoppel.

A. Breach of Contract

In her proposed Amendedo@plaint, Guerra again admits that she defaulted on her

mortgage. Docket no. 1D at 2 (“[Guerra] was not able to pay her monthly mortgage from
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month of March, 2015 through and including the month of June, 2015.”). As explained above, a
party to a contract who is themselves in default cannot maintain a daionefach of contract.
Wicker, 2014 WL 10186154t *3. As Guerra has admitted failure to perform under the contract,
she is unable to succeed on a breach of contract claim and any amendment would be futile

B. Negligent Misrepresentation

Guerra’s oly new cause of action in her proposed Amended@aint is negligent
misrepresentation. Docket no.-1Gat 5. Wells Fargo argues in its response to Guerra’s motion
that such a claim fails as a matter of law for two reasons. Docket no. 16.atFust, the
alleged misrepresentations are promises of future conduct, and second, simhsapiecluded
by the economic loss ruldd.

To establish negligent misrepresentation in Texas, a plaintiff must showlj)h#te
representation was made by a defendant in the course of its business or incdnaimsehich
it has apecuniaryinterest; 2) the defendant supplied false information for the guidance of others
in their business; 3) the defendant did not egerceasonable care or competence in obtaining or
communicating the information; and 4) the plaintiff suffered pecuniary loasshfigbly relying
on the representationFed. Land Bank Ass'n of Tyler v. Sloa8@5 S.W.2d 439, 442 (Tex.
1991) Additionally, the false information complained of “must be a misstatement of an existing
fact rather than a promise of future condu@&cherer v. Angell253 S.W.3d 777, 781 (Tex.
App.—Amarillo 2007, no pet.).

Here, Guerra has not alleged that she has sufgenegecuniary loss that flows directly
from the alleged misrepresentations made by Wells Faagy statement by Wells Fargo that

Guerra was entitled to forbearance caused no monetary loss to Guerra. Mdhsoadigged
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misrepresentations made by the Wdtargo representatives were that Guerra would be entitled
to a special forbearance and that her home would not be foreclosed upon for four months.
Docket no. 16l at 34. Such promises constitute statements of future conduct, and are thus not
grounds fo a negligent misrepresentation claingkeeThomas v. EMC Mortg. Corp499 F.
App’x 337, 342 (5th Cir. 2012('Because representations regarding future loan moddicati
and foreclosure constitute ‘promises of future action rather than re@esestofexisting fact,’
De Franceschi 477 Fed.Appx. at 205, the negligemisrepresentatio claim was properly
dismissed.”);DeFranceschi v. Wells Fargo Bank, N.&37 F. Supp. 2d 616, 625 (N.D. Tex.
2011) (holding that bank’s statements that a borrower wailezhto loan modification and a
delay in foreclosure were statements of future conduct and thus not actionabla nedigent
misrepresentation theory). As such, the attempt by Guerra to add anegiligrepresentation
claim is futile.

C. Fraud/Constructive Fraud

Guerras proposed Amended oBplaint lists fraud and constructive fraud in its
enumerated causes of action. Docket nol #5. The proposed complaint again fails to satisfy
the heightened standard of pleading required for fraud claims pursuant to Rule @{#)erdlin
the amended facts does Guerra speak to a fraudulent intent on behalf of Wellstirargioan a
conclusory statement that an alleged promise that she was qualifieddfearfoice was made
with “intention, design and purpose of deceiving the Plajh@ihd thus her claim for fual fails.
Seedocket no. 1€l at 4. Furthermore, Guerra cannot maintain a claim for constructive fraud

because as explained above, a lender and a borrower are not in a fiduci@rystefatBaskin
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837 S.W.2d at 747. As a result, the proposed Amended Complaint cannot satisfy the standards
of 12(b)(6) as to the fraud and constructive fraud claims.

D. Violation of the TDCA

Guerras proposed Amended Complaint lists the same four provisions of the TDCA as
her original petition. Seedocket no. 160l at 5. For the same reasons as explained above, the
proposed amended complaint would fail to satisfy the standards of 12(b)(6) as trthéocla
TDCA violation. First, Guerra has again not alleged anywhere in the complaint thatFafejts
made any threats of illegal action to her, so she has failed to state a claimldborv of 8§
392.301(a). Tex. Fin. Code § 392.301(a). Second, 88 392.301(b) and 392.303(b) are not
prohibitive in nature and cannot be the basis for an affirmative cause of a8mm.id.88
392.301(b), 392.303(b). Finally, § “392.304(8);” does not exist, and even if Guerra intended to
cite 8 392.304(a)(8), discussions about loan iincation do not qualify as misrepresentations
about the “character, extent, or amount of a consumer deBe Watsqr2012 WL 381205t
*7.

E. Promissory Estoppel/Equitable Estoppe

Finally, the claim for equitable estoppel and promissory estopp8uerras proposed
Amended Complaint would fail for the same reasons as the drigetédion. As explained
above, equitable estoppel is not a cause of action in Texksge 145 S.W.3d at 150.
Additionally, Guerra again fails to allegay facts that sivo she has relied on any promise made
by Wells Fargo to her detriment, as she has included no facts that shomasdrially changed
her position somehow. As such, she has not stated a claim for promissory estoppel that ca

satisfy the requirements t¢dbal and Twombly Guerra also again does not allege that Wells
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Fargo or its representatives agreed to reduce any promise into wntirgp would be required
to satisfy the statute of fraudSeeMartins, 722 F.3d at 256&7. While Guerra does claim that
Wells Fargo’s web site “offered the Plaintiff a ‘Forbearance Plan’ under feemtstances,” a
review of the web site-attached by Plaintiff’'s counsel as an exhib#hows it merely explains
generally what forbearance is. Docket no-118t 3; docket no. 1@ at 1. Nowhere does the
web site say Guerra is entitled to forbearanGierra’s proposed Amended Complaint would
fail to satisfy the standards of Rule 12(b}&br her listed estoppel claims and all other
proposed claims—and thus, amendment would tie fu
CONCLUSION

For all of these reasons, Defendsinviotion to Dismiss(docket no. 3)s GRANTED.
Plaintiff Anne M. Guerra'slaims are DISMISSED Plaintiff's duplicate Motions for Leave to
File First Amended Complaint (docket nos.19) are DENIED. The Clerk is directed to enter
final judgment pursuant to Rule 58 and to close this case. Defesdamarded costs of court
and shall file a Bill of Costs pursuant to the Local Rules.

It is so ORDERED.

SIGNED this21stday of December2015.

XAVIER RODRIGUEZ
UNITED STATES DISTRICT JUDGE
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