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THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

MARIA BARRAGAN, and ANGEL § No. SA-15-CV-854-DAE
ALVAREZ, as next friend of A.A., JR.8

A.A, and AA 8
8
Plaintiffs, 8
VS. S
8
GENERAL MOTORS LLC,U-HAUL g
INTERNATIONAL, INC., and 5
KELTON'S INC., 5
8

Defendars.

ORDERGRANTING IN PART MOTION TO SUBSTITUTE COUNSEL

Before the Court is a Motion to Substitute Counsel, filed on May 20,
2016 by Plaintiffs Maria Barragan and Angel Alvarez, as the next friend of A.A.,
Jr., A.A., and A.A(collectively, “Plaintiffs”). (Dkt. #90.) The Motion is opposed
by Defendants General Motors, LLC (“GM”), Kelton’s, Inc. (“*Kelton’s”) and U
Haul Internatioal, Inc. (“U-Haul”) (collectively, “Defendants”) Pursuant to
Local Rule C\/7(h), this matter is suitable for disposition without a hearing. For
the reasons stated below, the Motion to Substitute CourGEANTED IN

PART (Dkt. #90).
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BACKGROUND

Theinstant motion relates to an accident which occurred on August
27,2012. (“3d Am. Compl.,” Dkt. #0 at 2.) Isabel Barragan Mendozdeceased,
was driving a 2004 GMC Envoy with an attachedHibul trailer when shkost
control of the vehicle, resulting imer death and the death of her brother Juan
Barragan (Id.)

OnAugust 27, 2014PlaintiffsMaria Barragan anédngel Alvarez,as
the next friend of minor children A.A. Jr., A.A., and A-Achildren of deedent
Isabel Barragan and Angel Alvarebrought sit in state court againgt-Haul,

GM, and nowdismissedAMERCO. (Dkt. #1-5.) On December 22, 2014, then
Defendants removed the case to federal court, invoking the Court’s diversity
jurisdiction. (Dkt. #1.)

On January 23, 2015, Ruby Campas filed a dfoto Intervene in the
instant suit pursuant to Federal Rule of Civil Procedure 24, on behalf of her
children N.B. and A.B., whose father Juan was killed in the accidBhkt. #14.)
Raymond McElfishEsq. represente@€ampasn filing theproposed complaint
which asserted claim®r design defect, manufacturing defect, failure to warn,
misrepresentation, and negligenceiageGM. (Dkt. #14-1.) The proposed

complaint alsaaserted design defect, manufacturing defect, negligence dmckfai



to warn claims againél-Haul. (Id.) Theseclaims were nearly identicéd those
asserted bylaintiffs in the instant sui{3d Am. Compl)

However, the proposed complaint also asserted a claim atfa@nst
estate ofsabel Barragan, allegirterliability in negligence and stated:Decedent
Driver Isabel Barragan Mendoza negligently operated the subject valaibbe
combination. Her negligent operation of the vehicle is the partial proximate and
partial actual cause of the subject collisiofDkt. #14-1 §144;see alsad. 124.)

On February 5, 2015, Plaintiffs and Campagresated both byMr.
McElfish and Mr. Woodliff, Plaintiffs’ lead attorneyfiled a Joint Motion for
Joinder pursuant to Federal Rule of Civil Procedure 20, stating that Casapas,
next friendof N.B. and A.B.was a‘necessary and indispensable part[yDkt.
#24at 2.)

On July 7, 2015, ik Courtissued an order addressingth the
Motion tolntervene and th&lotion forJoinder. (Dkt. #0.) The Courfound the
Motion to Intervenavas barred by 28 U.S.C.1867, andhoted thatCampas
appeared to hawabandoned the motionld(at 78.) The Court also denied the
Motion for Joinderafter finding that Campas shares Arizon&eiiship with
Defendant UHaul, determining her joinder wouttestroydiversity jurisdiction,
and findingno legal authority justifying the exercise of supplemental jurisdiction

after the joinder of aon-diverse ceplaintiff. (Id. at 3-21.)



Theinstant motiorseelsto substitute attorney Raymond D. McElfish,
Esq, of the McElfish Law Firm, as lead counsel for Plaintiffs in the place of
Bradley Kizzia, of the law firm Kizzia Johnson PLLC. (DkO&at 1.) On May
24, 2016, Defendantded a Responsebjectingto the Motion (Dkt. #91.) On
May 31, 2016, Plaintiffs filed Reply. (Dkt. #92.)

APPLICABLE LAW

In the Western District of Texas, “[a]n attorney seeking to withdraw
from a case must file a motion specifying the reasons for withdrawal and providing
the name and office address of the successor attorney.” W.D. Tex. Civ:-R. AT

Courts generallydo not disqualify an attorney on the grounds of
conflict of interest unless the former client moves for disqualificatibm.re Yarn

Processing Patent Validity Litig., 530 F.2d 83, 88 (5th Cir. 1976) (collecting

cases).To hold otherwise would permit a party who was never representibe by
attorneyhe seeks to disqualif{to use the conflict rules for his own purposes
where a genuine conflict might not really exiskd’ at 90.

ANALYSIS

A. WhetherKizzia complied wih Local Rule AT3

Defendants object that Kizzfailed to comply with Local Rule AB
because his initial Motion to Substitute Counsel doegxylain his ratinale for

seeking to withdraw. Plaintiffs’ Reply remedies the ebpexplainingthat the



motion to substitute counsel is based upon a strategic disagre&méets to
present further information to the Court, in camera. (DR #&t 5.) Kizzia’'s
original motion otherwise complied with Rule Arand provided McElfish’s
contact information tthe Court. (Dkt. #0 at 1.) Thignformationis sufficient to
permitwithdrawal.

B. Whether Rule 1.06 prevents representation

Texas Rule of Professional Conduct 1.06 prohibits a lafrger
represenhg a client if that representation “involves a substantially related matter
in which that person’s interests are materially and directly adverse to the interests
of another client of the lawyer.” Tex. Rule Prof'| Cond. 1.06(b){his
prohibitionmay be waived if “the lawyer reasonably believes the representation of
each clienwill not be materially affectédand each “client consents to such
representation after full disclosure of the existence, nature, implications, and
possible adverse conseices of the common representation . Id."at
1.06(c)(1H?2).

Defendants argue that Rule 1.06 prohibits McElfish from representing
Plaintiffs, due to a potential conflict of interest resulting from the filing of Campas’
Motion to Intervene, which alleged that Isabel Barragan Mendoza was negligent.
McElfish respondshat “[a]ll potentially affected individuals, including Plaintiffs

Maria Barragan and Angel Alvarez [sic] are aware of thisfacd circumstances



regarding claims made against the Estate, and wish for McElfish to represent them
in this matter.” (Dkt. #82 at 4.) While Mr. McElfish hasnotprovided evidence
for the Court to verify thisnformation,Campas has not appearadhe cas¢o
oppose McElfishs representation of PlaintiffDeferdants cannot seek to
disqualify McElfish on the basisof a potential conflict between Campas and
Plaintiffs, where Defendants do not allege they were ever represented by NcElfis
in this or any other mannér

While Defendants are not the appropriate parties to raise the issue of

conflict, it is unlikely that a conflict exists, even if they wef&eeln re Yarn 530

F.2d at88-90. As the Court noted in its July 2015 Order, it appears that Campas
abandoned her motion to intervene in the instant $Dkt. #60 at 78.) Campas
Motion for Joindemwas filed jointly with Plaintiffswassigned andiled by

McElfish on behalf of both Campas and Plaintiffs, and does not allege negligence
against Isabelle Barragan MendoZBkt. #24.) Itis accordingly likely that the
Plaintiffs and Campasto the extent she may desire to pursue any further claim in
state court ae pursuing the same objectives at this point, and have reconciled or

abandoned potentially competing interests.

! Nonetheless, McElfish is on notice that he is bound to abide by Rulefliis
Texas Disciplinary Rules of Professional Conduct.
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C. Additional Defensébijections

Defendants raise two additional objections to the substitutitmeof
McElfish Law Firm for Kizzia Johnson PLLC(Dkt. #91 at 1 3.) First, Plaintiffs
motionexplicitly statal: “[clounselfor Plaintiffs has conferred with counsel for
Defendants regarding the merits of the Motion. Counsel for Defendants have
indicated that they do not oppose this MotiofDkt. #90 at 2) However,
Defendants state thaeitherKizzia norMcElfish confered with counsel for any
Defendant prior to filing the motion, and that they would have opposeddtien,
had any party conferred with ther(Dkt. #91 at3.)

While this failure is not grounds for denying the motion, and while
this misrepresentation may have been merely a careless use of a motion template,
Mr. D. BradleyKizzia, whose signature is on the pleading, is remindecubé 11
and the possible consequences for violation of the fldg.presenting to the court
a pleading, written motion, @ther paper . . . an attorney . . . certifies that to the
best of the person’s knowledge, information, and belief . . . the factual contentions
have evidentiary support . . .”. Fed. R. Civ. P. 11(b)(3).

Second, Defendants object that the substitutiorohsel at this stage
is a dilatory tactic. (Dkt. 81 at 1.) The Court will not permit Plaintiffs to

continue the motion hearing scheduled for June 22, 2016, due to the ohange



counsel. Additionally, the Court will not continue the deadlines set ifoitie
most recent scheduling order in this case due to change in co(IDkel# 68.)

D. Other Considerations

Plaintiffs’ instant motion requests an order substituting Raymond
McElfish as_lead counsel, rather thanaounsel, in the place of Bradl&yzzia.
(Dkt. #90 at 1.) The firm Kizzia & Johnson PLLC only made an appearance on
behalf of Plaintiffs on February 22, 2016,cascounsellongside Robert P.
Woodliff. (Dkt. #74.) Robert P. Woodliff, Esq., is still the lead attorney of record
on ths Court’s docket, and has not provided any notice to the Court indicating
otherwise. AccordinglyRlaintiffs’ Motion isDENIED to the extent it seeks to
substitute the McElfish Law Firm as lead counsel, rather thanognsel. (Dkt.
#90.)

CONCLUSION

For the reasons stated aboamrdin spite of the various deficiencies
of Plaintiffs’ original Motion to Substitute Counsel, the MotiolGRANTED IN
PART (Dkt. #90). Mr. Kizzia and the firnKizzia Johnson PLL@Grehereby
REMOVED as caecounsel of record for Plaintiffs, and aR&EPLACED by Mr.

McElfish, of theMcElfish Law Firm



IT 1SSO ORDERED.

DATED: San Antonio, Texas, Jurdd, 2016.

rd
David Aal Ezra
Senior United States Distict Judge



