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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION
MARY ANN CASTRO, No. SA:15-CV-925-DAE
Plaintiff,
VS.

SN SERVICING CORPORATION

w W W W W W W W W

Defendant.

ORDER GRANTINGDEFENDANT'S MOTION TO DISMISS

Before the Court is Defendant SN Servicing Corporation’s (“SNSC”)
Motion to dismiss Case as Frivolous. (DkRG@#) Pursuant to Local Rule GV
7(h), the Court finds these matters suitable for disposition without a he#\itey.
reviewing theMotion and the memoranda in support and opposition, the court
GRANT S Defendant’s Motion to Dismiss. (Dkt.26€.)

BACKGROUND

On March 7, 2006, Plaintiff Maryann Castro and hehegband
Manuel Castro purchased a home located at Ti¥e Street, dJardanton, Texas,
78026 (“the Property”). (Dkt. #, Ex. 1 at 46.) Pursuant to this purchase, Plaintiff

executed an Adjustable Rate note for $191,250.00, obligating her to make monthly
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payments of $1,396.67. (Dkt.1#®, Ex. 1. Onthe same day, Plaintiff entered

into a Deed of Trust granting Wells Fargo Bank, N.A. a security interest in the
Property; this deed of trust was recorded in the public records of Atascosa County,
Texas, on March 7, 2006. (Dktl1#®, Ex. 2.)

On Octobe®, 2014, Plaintiff received a letter informing her that she
had missedhirty-five payments on her mortgagmdthat she owed $66,367.#6
delinquent mortgage payments in additio$765699.26 in late charges and other
fees. {3d Am. Compl.,” Dkt. #18, Ex. A, at 1.) The letter informe@llaintiff that
if her delinquent payments of $73,967.02 were not received by November 13,
2014, the mortgage would be accelerated and her home would be subject to a
foreclosure proceedingld() According to Plaintiff she paid more than $13,000
to a mortgage servicat some pointbut these funds were not applied to her
mortgage. (3d Am. Compl. at 2.)

On July 23, 2015, Plaintiff filed a petition against SN&ér

mortgage servicem the 81st Judicial District@irt of Atascosa County, Texas,

! The court may consider the documents relateBl@ntiff's mortgage and
subsequent foreclosure without converting the motion into one for summary
judgement, where these documents are both central to her complaints and
referenced in her live cortgont. Seeln re Katrina Canal Breaches Litjg95 F.3d
191, 205 (5th Cir. 2007); Hurd v. BAC Home Loans Serv,,830 F. Supp. 2d

747, 758 (N.D. Tex. 2012) (finding that court could consider documents related to
the foreclosure proceeding without converting the motion to dismiss into a motion
for summary judgment, where the documents were “referred to in the fiRinti
complaint and are central to her claim” (quoting Collins v. Morgan Stanley Dean
Witter, 224 F.3d 496, 499 (5th Cir. 2000)).
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alleging claims for breach of contract and fraud. Castro v. SN Servicing Corp.

5:15-c\—715-DAE, at 2 (W.D. Tex. Sept. 25, 2015); (Dkt3} The case was
removed to this Court; on August 31, 2015, this Court denied Plaintiff's motion for
a Temporary Restraining Order to prevent a scheduled foreclosur€sakeq
5:15-cv—-715-DAE (Aug. 31, 2015). Defenda@iNSCforeclosed on Plaintiff's
home on September 1, 2015. (3d Am. Compl. at 2.) On Sept@sb2015, this
Courtdismissed Plaintiff’'s breach of contract claim with prejudice, tsrdraud
claim without prejudice Castrg 5:15cv—715, at (Sept. 25, 2015).

On September 28, 2015, Plaintiainbrought suit against SNSC in
the 81st Judicial District of Atascosa County. (Dki,#EXx. A at 58.) On
October 6, 201 laintiff filed a First Amended Complaint (Dkt.2# Ex. A at 2F
30), and o October 9, 2015hefiled a Second Amended Complaiikt. #1, Ex.
A at 49-52). On October 26, 2015, SNSC timely removed the case to this Court,
invoking diversity jurisdiction. (Dkt. #.) Plaintiff filed a Third Amended

Complaint on January 19, 20163d Am. Compl.) Liberally construetthe

? Plaintiff's original complaint allegedauses of action fagrand thefand false

filings (Dkt. #1, Ex. A at 58); her FirstAmended Complaint allegeviolations of

the Fair Debt Collection Practices Act, 15 U.S.A682et. seq.(“FDCPA”) and
accuses SNSC's attorney of civil conspiracy (DKt, £x. A at 2430). These

claims are not pursued in Plaintiff's Third Amended Complaint, and the Court will
not addresthem here

® Courts must liberally construe the filings of pro se litigattaines v. Kerner
404 U.S. 519, 5221 (1972)Winland v. Quarternamrb78 F.3d 314, 316 (5th
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complairt raisescauss of action against SNSC favrongful foreclosurefraud,
andfailure to enter into a loan modification agreement; Plaisg#kgo vacate the
foreclosure sale ameinstate her mortgage, and further seeks damages for a
defective forecloser* (3d Am. Compl. at 23.) Defendant filed the instant
Motion to Dismiss on February 11, 2016. (Dk2@G¢) On February 22016,
Plaintiff filed a response. (Dkt.21.) On February 29, 2016, Plaintiff filed a Sur
Reply, without seeking leave of Court to do so. (DK238)

LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) authorizes dismissal of a
complaint for “failure to state a claim upon which relief can be granted.” Review
Is limited to the contents of the complaint and matters properly subject to judicial

notice. SeeTellabs, Inc. v. Makor Issues & Rights, Lt851 U.S. 308, 322

(2007). In analyzing a motion to dismiss for failure to state a claim, “[t]he court

Cir. 2009) (noting the “welestablished precedent requiring that [the court]
construe pro se briefs liberally”). Accordingly, courts hold pro se complaints to
“less stringent standards than formal pleadings drafted by lawydede v. King
642 F.3d 492, 499 (5th Cir. 2011) (quoting CalhouHargrove 312 F.3d 730,

733 (5th Cir. 2002)).

* Thethird Amendeccomplaintassertshat it is brought on behalf &flaintiff's ex
husbandManuel Castro. (3d Am. Compl. at 1PJaintiff is proceedingro se and
does not have a law license; accordingly, she may not represent other parties in
federal court and is not permitted to make pleadinggliorCastrds behalf or
otherwise represent him in this or any other.sB& U.S.C. 8654;Weberv.

Garza 570 F.2d 511, 514 (5th Cir. 1978ge alsdsuajardo v. Lunad32 F.2d

1324, 1324 (5th Cir. 1970) (holding that an individual who is not admitted to
practice law is “not authorized to appear in any court to represent a third party”).
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accepfs] ‘all well-pleaded facts as true, viewing them in the light most favorable

to the plaintiff.” In re Katring 495 F.3d at 20fquotingMartin K. Eby Constr.

Co. v. Dallas Area Rapid Transit, 369 F.3d 464, 467 (5th Cir. 2004)).

To survive a Rule 12(b)(6) motion tosdiiss, the plaintiff must plead

“enough facts to state a claim to relief that is plausible on its faaell’Atl. Corp.

v. TwomMdy, 550 U.S. 544, 570 (2007). “A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Ashcroft v.
Igbal, 556 U.S. 662, 678009).
ANALYSIS

At the outset, the Court notes that Plaintiff's Third Amended
Complaint does not list specific causes of action, and states very few facts.
SNSC'’s Motion to Dismiss argues that Plaintiff's Third Amended Complaint
brings a claim for fraud; the Court has determined that the Third Amended
Complaintattempts to state claims for wrongful foreclosure and failure to enter
into a loan modification agreement. The Court addresses each claim below.

I. Wrongful Foreclosure

Plaintiff states throughoutter Third Amended Complaint that SNSC
falsely and wrongfully foreclosed upon her home. (3d Am. Compk&) ZThe

Court construes this as a claim for wrongful foreclosure, and accordingly addresses



whether Plaintiff has stated a wrongful foreclosure claim upon which relief can be
granted.

“The elements of a wrongful foreclosure claim areg(tlefect in the
foreclosure sale proceedings; €grossly inadequate selling price; andg3)
causal connection between the defect and the grossly inadequateméte.”

Collins v. Bayview Loan Serv., LLG116 S.W.3d 682, 687, n.7 (Tex. App. 2013)

(quoting_Andeson v. Baxter, Schwartz Shapro, LLP, No. 14-11-021-CV,

2012 WL50622, at *3 (Tex. App. 2012)). A plaintiff fails to state a cause of
action for wrongful foreclosure where she merely “show][s] a defect in the
foreclosure process; it is also necessary that there be an inadequate selling price

resulting from the defect.”_Biggers v. BAC Home Loans Serv., LP, 767 F. Supp.

2d 725, 729 (N.D. Tex. 2011).

Here, whilePlaintiff loosely alleges that her home was wrongfully
foreclosed upon, she does not state that the selling price of her home was
inadequate Accordingly, Plaintiffhas failed to state a claim for wrongful
foreclosure upomvhich relief can be granted, and this clainDISM | SSED
WITH PREJUDICE.

II. Fraud
Plaintiff asserts that SNSC was in possession of a defective note at the

time it foreclosed upon her home, because she was issued-adfi@dobme



mortgage and SNSf@bssessed an “inequitable” and “defective” note at the time
the September 1, 2015 foreclosure sale occurred. (3d Am. Compl. at 2.) Plaintiff
asserts that this conduct amounted to mortgage fraud, voiding the foreclosure sale.
(1d.)

Underthe Federal Rules of Civil Procedure, a plaintiff “alleging fraud
or mistake . . . must state with particularity the circumstances constituting fraud or
mistake. Malice, intent, knowledge, and other conditions of a person’s mind may
be alleged generally.” Fed. R. CR. 9(b). “A dismissal for failure to state fraud
with particularity as required by Rule 9(b) is a dismissal on the pleadings for

failure to state a claim.'Shushany v. Allwaste, Inc992 F.2d 517, 520 (5th Cir.

1993). This standard is “higher, or more strict” than the “basic notice pleading
required by Rule 8.1d. at 521. “At a minimum, Rule 9(b) requires allegations of
the particulars of ‘time, place, and contents of the false representations, as well a
the identity of the person making the misrepresentation and what he obtained

thereby.” Tel-Phonic Servs., Inc. v. TBS Int’l, Inc., 975 F.2d 1134, 1139 (5th Cir.

1992) (quoting 5 C. Wright & A. Miller, Federal Practice and Proced/29g, at
590 (1990)).UnderTexas law, glaintiff mustspecifially make the following
showings tcstatea claim for fraud:

(1) a material representation was made; (2) it was false when made;

(3) the speaker either knew it was false, or made it without knowledge
of its truth; (4)the speaker made it with the intehat it should be



acted upon; (5ihe party acted in reliance; and (6¢ party was
injured as a result.

Florine On Call, Ltd. V. Rlorogas Ltd,. 380 F.3d 849, 858 (5th Cir. 2004)

(quotingCoffel v. Stryker Corp., 284 F.3d 625, 631 (5th Cir. 2002))

Plaintiff appears to argubat SNSQnaterially misrepresentdd an
unknown party that the mortgage was an adjustattemortgage when it was
actuallya fixedrate mortgagat the time of the September 1, 2015 foreclosure
sale (3d Am. Compl. at 2.)Construing the facts in the light mosvéaable to the
Plaintiff, the Court assunsghat SNSC made this representatabithe foreclosure
saleand that the information was indeed false, satisfying the first two elements
required to stata cause of aan in fraud. However, even if SNSC knowingly
represented to another party tR&intiff had an adjustablete mortgage rather
than a fixedrate mortgage-which Plaintiff does no&ctuallyallege occurred-
Plaintiff fails to statd¢hat any party materiallselied upon the representation in any
way, orthat any partyuffered injury as a result of such reliante fact, Plaintiff
fails to allege a single fact connecting the September 1, 2015 foreclosure sale to
any misrepresentation about the charactéreofmortgagé. Accordingly, Plaintiff

fails to satisfy the Rule 9(b) pleading requirements to state a claim for fraud, and

> To the extent Plaintiff wishes to argue that the foreclosure sale was fraudulent for
any other reason, the Court notes that Plaida#s not allege she paid the
$73,967.02 she owed on her mortgage as of October 9, 2014.
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Defendant’s motion to dismiss any claim based upon fraGRBNTED. (Dkt.
#20.) This claim isDISMISSED WITH PREJUDICE.

[1l. Failure to Enter into Loan Modification Agreemen

Plaintiff's Third Amended Complairgtates that SNSC “DID NOT
ACCEPT[her] OFFER,” which this Court broadly construes as a claim for failure
to enter into a loan modification agreemef@d Am. Compl. at 2.)Absent a
provision in the Deed of Trust, Tax “courts consistently do not recognize a right

to a loan modification.” Wilkinson v. Wells Fargo Bank, N.No. A-15-CV-249

SS, 2015 WL 2250091, at *5 (W.D. Tex. May 11, 2015); Wright v. Wells Fargo

Bank, N.A, No. A-12-CV-753-LY, 2013 WL 7212006, at *1L (W.D. Tex. Sept.

27, 2013) (“Texas law do[es] not require” the mortgagee or substitute trustee to

“provide [mortgagor] with a list of cure options,” nor does it provide “the right to

any loan modificatioh (quotingCruz v. CitiMortgage, Inc., No. 3:1CV-287%L,

2012 WL 1836095, at *6 (N.D. Tex. May 21, 201ternal quotation marks
omitted)). Here, the Deed of Trust does not require the lender to modify the loan
agreement. (Dkt. #0, Ex. 2.) Accordingly, Plaintiff fails to state a claim upon
whichrelief can be granted as &NSC's failure to enter into a loan modification

agreement This claim isDISMISSED WITH PREJUDICE.



V. Request for Sanctions

Defendant requests that the Court impose sanctions against Plaintiff,
because the instant casées third casdiled in this matter. (Dkt. 20 119.)
Defendant did not provide any further briefing for this request, nor did it cite any
legal authority supporting an award of sanctions. Accordingly, SNSC’s motion for
sanctions i©DENIED (Dkt #20 119). However, shouldhe Plaintiff attempt to
file another complaint in this matter, she may well be subject to sanctions.

CONCLUSION

For the reasons stated above, Plaintiff's Third Amended Complaint
fails to state any legally cognizable claim upon which relief can be granted, and
SNSC'’s Motion to Dismis€ase as Frivolous GRANTED (Dkt. #20).

Plaintiff’s claims areDI SMI1SSED WITH PREJUDICE againstefiling of the
same All pending motions are herelDENIED ASMOOT.

ITISSO ORDERED.

DATED: San Antonio, TexasVlay 4, 2016.

rd
David AQ Ezra
Senior United States Distict Judge
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