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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION
JAMES W. MYART, JR., No. SA:16-CV-455-DAE
(lead case)
Plaintiff,
No. SA: 5:16-CV-736-DAE

VS. (member case)

w W W W W W

IVY TAY LOR, in her official capacity§  No. SA: 5:16-CV-819-DAE
as Mayor of the City of San Antonio, 8  (member case)
SHERYL SCULLEY, individually and 8§

in her official capacity as City Manag8  No. SA: 5:16-CV-824-DAE
of the City of San Antonio, WILLIAM 8  (member case)
McMANUS, individually and in his 8§

official capacity, ERIK WALSH, 8

individual and m his official capacity, §

MARTHA SEPEDA, individually and §

in her official capacity as city attorney8

TROY ELLIOTT, individually and in 8

his official capacity as Finance Ditec,8

DEBRA OJO, individually and in her §

official capacityas Assistant Finance §

Director, THE CITY OF SAN 8§

ANTONIO, OFFICERS JOHN DOE 8§

1-6, RYAN McFARLAND, ADAM 8§

STALKER, MICHAEL BAGGETT, 8§

GILBERT GONZALEZ, ASHLEA 8§

BRUSTER, GEORGE MORALES, §

CHARLES McCATHERY,ART 8§

GARCIA, R. MOYNIHAN and M. 8§

MELTON, individually and in their ~ §

official capacity,NIX HOSPITAL, 8§

PROSPECT MEDICAL HOLDING §

GROUP, P. QUARDINIO, §
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ARMANDO GONZALEZ, 8
individually and in his official capacity8
and PAUL TOVAR, individually and 1§

his official capacity, 8§
8
Defendants. §

ORDER GRANTINGIN PART DEFENDANTS’ APPLICATION FOR
A PRELIMINARY INJUNCTION

Before the Court is an Application for a Temporary Restraining Order
and Preliminary Injunction and Supplemental Motion for a Temporary Restraining
Orderand Preliminary Injunctiofiled by Defendants City of San Antonio, lvy
Taylor, Sheryl Sculley, William McManus, Mhaa Sepeda, Officers Ryan
McFarland, Michael Baggett, Gilbert Gonzalez, and Ashlea Br(st#ectively,
“Moving Defendants”YDkts. ## 67, 79). Defendarg seeko enjoinPlaintiff
James Myarfrom threatening, harassing, or verbally abusing any of the named
Defendants in this casdDkt. #67 at 9) The Supplemental Motion also kedo
enjoin Mr. Myart fromentering various City premises or personally seraing
legal documents on any of the Defendants or other City employees. ([3kat#

4.)
The Court held a hearing on the mattem September 23, 2016. Mr.

James Myart, Jr. appeared on behalf of himisélfr. Mark Ralk, Esq., appeared

! Importantly, Mr. Myart was a practicing attorney for many years before
surrendering his bar card in lieu of disbarment in 2008.
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on behalf of every Defendant except for Adam i&tal Mr. Alberto Lopez, Esq.,
appeared on behalf of Adam Stalker.

The Court heard testimony at the hearing by Mr. Arnoldo Garcia, the
claims manager for th€ity of San Antonio’s Risk Management Division of the
Finance Department (“Risk Managementr. Paul Tovar, a claims adjestwith
the City of San AntonicandSandra Ojothe Risk Manager anféinance Director.
Mr. Myart crossexaminel each witness Mr. Myart calledAttorneyMark Rawls
and Doctor Leo Edwards to testify, and called AttorndyefLopezas a
character witness.

After careful consideration defendantsimotions andin light of the
testimony at the hearintye Court, for the reasons that follJBRANTSIN
PART AND DENIESIN PART each otthe Motions for Preliminary Injunctios
(Dkts. ##67, 79.

BACKGROUND

As detailed in this Court’s September 2, 2@téer consolidating
three cases into the abemambered lead case, Mr. Myart has browgbht
specificclaims against the Defendamisconnection with various instances of
allegedpolice brutality use of force by officers at Nix Hospital, ath@é deniabf
complaints filed with Risk ManagementDkt. #47.) These claims include

violations of his civil rights, pursuant to 42 U.S.CL983; failure to implement



appropriate policies, customs, and practices in violationl®88; use of excessive
force, in violation of 81983; negligence under the Texas Tort Claims Act,
(“TTCA”) Tex. Civ. Prac. & Rem. Code £01.001et seg. negligent supervision
under the TTCA; common law assaualtid official oppression, in violation of the
Texas Penal CodeSéeid. at 5-6.) According to the instant Motion, Mr. Myart
filed his first lawsuit in this Court after his claim was denied by the Risk
Management Office. (Dkt. &7 at 3.)

The MovingDefendantsmotion documerst various situationghere
Mr. Myart has disrupted the activities of the City of San Antonio’s Risk
Management Division. SeeDkt. #67.) The instant motion focuses on Mr.
Myart’'s actions towardérnoldo Garcia,he Claims Manger for Risk
Managementand Debra Ojo, the Risk ManagerdFinance Director of the same
division. (d. at 34.)

Mr. Garcia states that since the beginning of May, soon idifter
Myart's first claim was denied, Mr. Myalhtas callechim at least fortytimes,
calling him various racial epithets, usipgofane languagend on one occasion,
threatening to come to the Risk Management offices and break out all the windows
if he was not allowed in to speak to Ms. OfdGarcia Decl.,” Dkt. #67, Ex. A at
2.) At the hearing, Mr. Garcia testified that after this incident, and as a direct result

of Mr. Myart’s behavior, electronic locks were installed on the doors to the offices



on the 18th Floor of the Frost Tower. Mr. Garcia stated both in his affatal/
during the hearinghat he has met with Mr. Myart at least four times, and that on
each occasion, Mr. Myart has been confrontatiadeheaningand used various
racial slurs against him(ld.) Mr. Garciatestified thatvir. Myart's behavior has
disrupged the functioning of the Risk Management Office; each time an incident
occurs, the employees of the Office must meetveniteé memorandaocumenting
the incidentwhich preventshem from completingfficial job duties.

Ms. Ojo states that after Mr. Mytaw first claim was denied, she has
receivedphonecalls from Mr. Myart using profanity and offensive language.
(“Ojo Decl. 1,” Dkt. #67, Ex. B at 2.)According to Ms. Ojo, Mr. Myart left her a
phone messagsatinghe was “the ‘big bad Myart’ and thiaé knew [Ms. Ojo]
was afraid of him,” and sent her aamail calling her a pig and threatening that she
would “pay.” (d.) Ms. Ojo also states that on September 20, 2016, she was
confronted by Mr. Myart, who was sitting outside the doors of the roomevarer
Audit Committee meeting was about to take place. (“Ojo Decl. 2,” DK®, £Xx.

B, at 2.) She states that Mr. Myart, who was flanked by two Security Officers
began testand up when he saw her, sat down when instructed by the Security
Officers. (d.) Atthe hearing, she testified that if the Officers had not been there,
she feared that Mr. Myart woulthvehit her. Ms. Ojo’s affidavitstates that as she

walked by, Mr. Myart loudly called her a “bitch,” a “white bitch,” anddsshe was



“nothing but a white woman.”ld.) At the hearing, Ms. Ojo testified that for the
remainder of the day, she was unable to accomahglwork. She also stated she
Is afraid Mr. Myart might kill her.

Ms. Ojostates that she is afraid to answer phone calls on her city
phone when she does not recognize the phone number, which has caused her to
miss at least one important call. (Ojo Ddcht 3.) Ms. Ojalso stateshe is very
concerned about her persondesg andwill not leave the Risk Management
without an escort if she believes Mr. Myart is in the vicinitid.; (Ojo Decl. 2 at
2.) Further, Ms. Ojo states Mr. Myart’s condinas delayed thRisk Management
office’s handling of new claims and the ewation and resolution of exisg
claims(Ojo Decl.1 at 2, and that they have had a direct detlimental impact on
herpersonal productivity (Ojo Decl. 2 at 2)ikewise, Mr. Garcia states Mr.
Myart’'s behavior has been disruptive to the operations of Risk Managantnt
delayed the review and processing of claims. (Garcia Decl. at 3.)

TheMoving Defendants include video footageamfencounter
betwesn City officials and Mr. Myarf. The first was videotaped on the cell phone

of Risk Management employee Paul Tovar and authenticated by the affidavits of

? The Court did not considadditionalvideos attached as exhibits to the
SupplementaMotion. The videos were attested to by John Peterek (DIQ, £x.
B) andJerry MusquiZAld., Ex. . TheCity of San Antonio did not bring these
individuals to testy at the hearing on the Preliminary Injunction, and Mr. Myart
accordingly did not have the opportunity to cregamine them.
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Mr. Garcia and Ms. Ojaall of whom testified at the hearing'Video 1,” Dkt.
#67, Ex. A-1; see als@arcia Decl. at 2; Ojo Decl at 2.) The video opens with
Mr. Myart sitting inthe City Finance offices, surrounded by three EMTs who are
taking his vital signs. (Vided; Garcia Decl. at 2.) In the video, Mr. Myart
refuses to leave the office until speaking vatheutenant, whom the Moving
Defendants identify asroy Elliott, theDirector ofFinance. (Video 1; Dkt. #7 at
5.) Throughout the video, Mr. Myart uses raghlrs and other profane language
against Ms. Ojo and Mr. Tova(SeeVideo 1.) Mr. Garcia testified at the hearing
tha he was called from the Risk Management Office to the Finance Office during
the incident. He stated that eventually, Mr. Myart fell on the flatr a diabetic
attackand was taken out on a stretchgiEMTs. Mr. Garcia states Mr. Myart
ultimately walked out of the ambulance. Mr. Garcia states this episode took
approximatéy three hours from his mornirend further disrupted the operations of
the Finance Department.

Mr. Tovar testified at the hearing regarding both tieedent at the
Riverview Towersand his various contacts with Mr. Myart. Mr. Tovar testified
thathehas had some civil conversations win. Myart, but thatMr. Myart often
becomes angry and unpredictablekewise,Mr. Tovar said he isot always

afraid of Mr. Myartbut believedMr. Myart’'s conduct could escalate from verbal to



physical. Mr. Tovar also statéldlatMr. Myart's conductand subsequm
documentation of his conduicas taken time away from his work.

The Gty has included as an exhibit phone records catemn the
regular course of business of the City’s Information Technology Department and
attested to by Diana Gonzalez, custodian of the records of the Phohegzafor
the Department. (“Phone Logs,” Dkt6#, Ex. C.) Between February 1, 2016 and
August 29, 2016, the city has received 626 phone calls from the numbeB821.0)
2658 (d. at 22-35); 1,034 phone calls from the number (88695155 (d. at 37
59); and 181 phone calls from the number (210)8838 (d. at 61-65).

According to the Deferahts, each of these phone numbers is known to belong to
Mr. Myart (Dkt. #67 at 6.)

Mr. Myart’s doctor, Doctor Leo Edwards, testified at the hearing as
well. Doctor Edwards testified that he is a Licensed Physician and practices
internal medicine; hbasbeen practicing since 19&hd testified that he is Mr.
Myart's physician. During the hearing, Mr. Myart asked Dr. Edwards whether Dr.
Edwards thought he had a propensity for violence. Dr. Edwards stated that he
thought Mr. Myart did have a propensity for violence.

The Court concluded the hearing after the testimony of Doctor
Edwards, finding that sufficient evidence was presented at the hearing, and closing

arguments were unnecessary.



The Moving Defendants state that “[b]Jased upon conversations
betweerMr. Myart and counsel for defendants, the sole reason for Mr. Myart’s
harassment, threats, insults, racial slurs, and disruptive, overbearing conduct is to
attempt to force a settlement of his cases.” (DK #t 8.) The Moving
Defendantseek a tempary restraining order and injunction enjoining Mr. Myart
from threatening, harassing, or verbally abusing any of the named Defendants in
the case, during the pendency of the litigatidd. gt 9.) The Supplemental
Motion further seeks to enjoin this conduct with regard to “any future claims or
lawsuits filed by Mr. Myart against the City and/or any City Official or employee,
during the pendency of the claim or lawsui(Dkt. # 79at 4.) The Moing
Defendantdurther seek to enjoin Mr. Myart from personally serving any of the
defendants with any pleading, discovery, or other legal docum@its. # 67 at
10; Dkt. #79at 4) The Supplemental Motion further seeks to enjoin Mr. Myart
from going onto the grounds of the San Antonio City Hall, to the Risk
Management Offices located on the 18th Floor of the Frost Bank Tower, or to the
City of San Antonio Finance Department Offices located on the 5th Floor of the
Riverview Tower building. (Dkt. #9at 4.)

LEGAL STANDARD

In order to obtainnjunctive relief,the movingparty must establish

(1) there is a substantial likelihood thia¢ party will prevail on the merits;



(2) there is a substantial threat that irreparable harm will result if the injunction is
not granted; (3) the threatened injaoythe moving partputweighs whatever
damage the proposed injunctive relief would caus@admemoving party and (4)

the granting of thejunction is not adverse to the public interest. Anderson v.

Jackson556 F.3d 351, 360 (5th Cir. 2009) (quoti@gnal Auth. v. Callawgy189

F.2d 567, 572 (Bt Cir. 1974)) Fed. R. Civ. P. 65,

DISCUSSION

The preliminary inquiry in this case is whether the Court has
jurisdiction to addresthe Moving Defendants’ motiaas itrelates to Plaintiff's
conductin connection with the aboweumbered lawsuit, as opposed to the subject
of the lawsuit itself.Courts “have inherent power, withcertain limits, to control
the conduct of the parties who have subjected themselves to the jurisdiction of the
courts. Injunctive relief, where warranted, can be a useful tool to aid a court in

controlling the conduct of litigants.” Lewis v. S.S. Baubg4 F.2d 1115, 1121

(5th Cir. 1976).The conduct at issue appears, at least at this stage, to be directly
related to the instant suithe individuals Mr. Myart has been contacting are the
paties he has sued in this Court, and it appears that the subject of this suit and the
subject of Mr. Myart’s conduct towards the Defendants in this case is the same.
Accordingly, this Court may appropriately exercise ancillary jurisdiction over the

matter.
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“The First Amendment generally prevents government from
proscribing speech, or even expressive conduct, because of disapproval of the ideas

expressed.’R.A.V. v. City of St. Paul, Minn.505 U.S. 377, 382 (1998nternal

citations omitted). These free speech protections are particularly strong with
regard to prior restraints, or “administrative and judicial orfletsdding certain
communications when issued in advance of the time that such communications are

to occur.” Alexander v. United StateS09 U.S. 544, 550 (1993) (quoting M.

Nimmer,Nimmer on Freedom of Speegi#.03, 414 (1984));seeTest Masters

Ed. Servs., Inc. v. Singd28 F.3d 559, 597 (5th Cir. 2005) (“Prior restraints are

unconstitutional limitations on free speech except in exceptional circumstances.”
However, “[c]ourts have madedsstinction between communication

and harassment. . . . The difference is one between free speech and conduct that

may be proscribed.'Singh 428 F.3d at 580 (citing Giboney v. Empire Storage &
Ice Co, 336 U.S. 490, 503 (194R.A.V., 505 U.Sat389%). Accordingly,

“courts do have the power to enjoin harassing communicat®m¢h 428 F.3d at

*R.A.V. v. City of St. Paulthe case underlying thisstinctionin Singh explains

that “the reason why fighting words are categorically excluded from the protection
of the First Amendment is not that their content communicates any particular idea,
but that their content embodies a particularly intolerable (and socially unnecessary)
modeof expressingvhatevendea the speaker shes to convey.’/R.A.V., 505

U.S.at 393
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580;see alsd ewis, 534 F.2d at 1122 (“There is no reason the current harassing

conduct of a party in pursuit of a settlement may not be enjoined.”).

The Court finds that the Moving Defendants have presented sufficient
evidence to demonstrate that Mr. Myart has crossed the line from civil
communications with Defendartts harassment in connection with this suit. This
harassment has occurred in the faimepetitive telephone calls, threatsither
real or perceived-to Defendants’ safety, contact with represented parties outside
the presence of their attorney, and behavior that has disrupted the daily functioning
of the Office of Risk Management, the Finance Department, and City (Bxits.

##67, 79) In certain circumstances, “the traditional standards of injunctive relief .

.. do not apply to thessuance of an injunction . .Baum v. Blue Moon Ventures,

LLC, 513 F.3d 181, 189 (5th Cir. 2008) (finding that a Court, when issuing a pre
filing injunction sua sponte against a vexatious litigant, need not find that the
person’s actions are causing irreparable injury, nor need they find that there is no
adequate remedy at law). Here, the Moving Defatgddo not put at issue their
likelihood of success on the merits in this case. Rather, Defendants seek only to
enjoin Mr. Myart from engaging in certain conduct in connection with prosecution
of the instant lawsuit. Accordingly, the Court finds thatBteéendants have
submitted sufficient evidence and testimony in support of their Motion. While this

does not satisfy the traditional standard requiring the moving party to show a
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likelihood of success on the merits of their case, the Moving Defendamts hav
demonstrated a need for an injunction in connection with this case. The Court will
construe this as satisfying the first criterion for the issuance of a preliminary

injunction.SeeAnderson 556 F.3d at 360.

This harassment appears todagisingosychobgical harmand fear to
various Defendants. The Moving Defendants state that this harm is irreparable,
because there is no adequate remedy, and Mr. Myart has allegedly informed
Defense counsel he has no intention to stop contacting the named Defendants.
Importantly, Mr. Myart’s own doctor, Dr. Edwards, stated during the hearing that
he believed Mr. Myart had a propensity for violence. At this stage, the Moving
Defendants have demonstrated that they will suffer irreparable harm in the absence
of relief, stisfying the second criterion for the issuance pfediminary

injunction SeeAnderson 556 F.3d at 360.

Importantly, enjoining Mr. Myart from harassing the Defendants
named in this lawsuit does not prevairh from effectively prosecuting this case,
communicating with Defense counset pursung his claims in the Risk
Management DepartmeniNor does an injunction prevent Mr. Myart from filing
claims with Risk Management through the pendency of this lawslst.Ojo
testified at the hearing that Mr. Myart may file any additional claims with Risk

Management during the pendency of this lawsuit through the City website, which
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allows claimants to electronically submit claim forms and upload supporting
documentation. Finally, an injunction does not préwhn Myart from expressing
his viewsabout the named Defendants, so long as he does so in a manner that does
not constitute personal harassment. Accordingly, at this stage, the Moving
Defendants have demonstrated that the balance of equities tips iiaioe;
satisfying thehird criterion for the issuance of a preliminary injunctiddee
Anderson 556 F.3d at 360.

Finally, Mr. Myart’'sbehavior is currently affecting the citizens of the
City of San Antonio, who are unable to see their complaints timely processed by
the Office of Risk Management. At this stage, an injunction is in the public
interest, satisfying the tmth criterion forthe issuance of a preliminary injunction

SeeAnderson 556 F.3d at 360.

CONCLUSION

Accordingly, the CourGRANTSIN PART AND DENIESIN
PART the Moving Defendast Motion for Preliminary Injunction(Dkt. #67) and
Supplemental Motion foPreliminarylnjunction(Dkt. # 79), thereby retraining
and enjoininghe following conduct by Mr. Myart:
1. Mr. Myatrt is enjoined from contacting the named Defendants regarding any
matter currently addressed in the instant, $artthe pendency of the

lawsut;

2. Mr. Myart is enjoined from threatening or harassing the named Defendants
in this casdor the pendency of the lawsyuit
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3. Mr. Myart is enjoined from entering City Hall, the Risk Management
Offices on the 18th Floor of the Frost Bank Building, and tnarkce
Department Offices on the 5th Floor of the Riverview Tower buildiog
the pendency of the lawsuit

4. Mr. Myart is enjoined from calling City Hall, the Risk Management Offices,
and the Finance Departmédat the pendency of the lawsuénd

5. Mr. Myart is prohibitedfrom personally serving any documents related to
this case on any named Defendant represented by cdonget pendency
of the lawsuit

Failure to abide by the terms of this preliminary injunctionld result in a finding

that Mr. Myart is in civil or criminal contempt of this Court’s ordémn.re Bradley

588 F.3d 254, 263 (5th Cir. 2009).

Pursuant to Rule 65(c), the Moving DefendantsGRROERED to
post bond in the amount of $1,000.00, as security to pay Mr. Myart’'s damages in
theevent he was wrongfully enjoined. Fed. R. Civ. P. 65(c). The injunction will
becomeeffective immediately aftdvond is posted.

ITISSO ORDERED.

DATED: San Antonio, Texas§eptember @ 2016

David Alh Ezra
Senior United States Distict Judge
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