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UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

FRANCIS MCQUEENROZELLE, JR,ET §
AL., §
§
Plaintiffs, g
§ Civil Action No. SA-16€V-489-XR
V- §
§
JOHN PATRICK LOWE, ET AL, §
§
Defendants.
ORDER

On this date, the Court considered the status of the above captioned casemeamy its
pending motionsAfter careful consideration, the Coftirids that Plaintiffs voluntarily dismissed
their claims against all defendants except for John Patrick LowleghahLowe’s First Amended
Motion to Dismiss should be granted for a lack of subject matter jurisdidtf@result is that
all claims against alfliefendantsare herebyDISMISSED. The Court further denid3efendants’
requests for sanctions.

BACKGROUND
I.  Plaintiff s’ Allegations

On May 31, 2016, Plaintiffs Francis McQueen Rozelle, Jr. and Clarita Sommers Johnson,
acting pro seat the time, filed their original complainDocket no. 1They “complain . . . of
Anti-Trust, lllegal Restrait of Trade, Tortious Interference with Existing Contract, Tortious
Interference with Prospective Relations, Breaches of Fiduciary, Brayd Under the Provan
of Rule 60, and Malpractitegainstten defendants-one is the trustee to a separate lbapicy
proceeding, four are individuals, and five are business entilieat +-3. Plaintiffs allegations

relate to two bankruptcy proceedings in which they are the debtbrat 4-5. Raintiffs’
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allegationssurroundan undeveloped 1id4cre tract of land located in San Antonio, Texas
between UTSA Boulevard and Interstate Highway 10 that Plaintiffs ownecelibfese actions
were commencedd.

a. Plaintiffs’ Bankruptcies

Plaintiffs filed theirfirst bankruptcy petition under Chapter 11 on September 6, 2011.
(referencingn re Clarita Sommers Johnson, et,&ase No. 1-63132RBK (W.D. Tex. Bankr.
2011). Plaintiffs allege thatindera September 201@an of reorganization, theyere given 18
months to sell thd14-acres and pay their creditors, one of whom was Defendant Broadway
National Bank.ld. at 4. They allege that shortly before this plan was ordered, Broadway, wh
held a note securing a debt on the property, assigned that note to Defétrdéord Land
Investments, Indd.

Plaintiffs allege that for nearly two yedtsereafter they attempted to sell th@operty,
but thatStraford, “in numerous, varied and intentional ways, interfered with each and every
potential sale of the property. As a result, all sales faildd 4t 5.

Plaintiffs allege that because they were unablgaly on the note that securtéeé debt on
the property, they weréorced to file their second bankruptcy petition on June 2, 2@i4.
(alluding to In re Francis McQueen Rozelle, et,alCase no. 1:51480RBK (W.D. Tex.
Bankr.)). In this proceeding, Defendant John Patrick Lowe was appointed ChaptesteeId.

b. Lead-Up tothe Sale

After Lowe’s appointment as the bankruptcy trustee, Plaintiffs allege thae lwas
contacted by Defendant Steve Sanders, who was employestraford. Id. at 5. Sanders
allegedly insisted that Lowappoint Defendant Walter Busbg principal of Defendant Central

Texas Realty andevelopment LLC, to broker the property, which Lowe did. The



bankruptcy court thereafter approved Busby’'s appointment as a brdkédeanwhile,Lowe
allegedly ignored Raintiffs’ proposals “regarding the appointment of a proper, honest and
disinterested broker and commenced to exclude and ignore all due diligeftberh] and all
information they possessed regarding the propeldy According to the complaint, Sanders and
Straford, who lobbied Lowe to appoint Busby as broker, wBresby’s longtime business
partnersid. at 5.

Plaintiffs allegedly brought what they viewed as “the enmeshed and interedtee
established by [Lowe,]” to the attention of the bankruptcy court, Lowe, and DefdPakaick H.
Autry.! Id. at 6. They further informed these parties that Lowe’s actions were “doimificsigt
harm to the price of the property to be obtained at any sklePlaintiffs allege that their
concerns were ignored by everyone, including the bankruptcy ¢urt.

From September 2014 on, Busby, Autry, Sanders, and Lowe “orchestrated ¢jeel alle
‘sale.” Id. Plaintiffs allege that Sanders “vetted potential buyeBaisby and Central Texas
Realty “served as a smokescreen to make it appear dperpy was marketed,” and Lowe and
Autry “made sure the scheme was properly approwexigh the Court.Td.

c. The Sale

In March 2015, the Property sold for approximately $20 million to Defendant Robert
Schumacherat an incourt auction.ld. at 6-7. Eventually, title to the property vested in
Defendant UTSABIvd. IH-10, LP (*UTSA, LP”), a limited partnershipgn which Sanders is a
general partneidd. Autry allegedly introduced “testimony [that was] obviously manipulated . . .

and patently falséleading the bankruptcy court to confirm the sate.at 7.

! The complaint is not entirely clear regardiAgtry’s role. It appears that Autry is an attorney whaswa
involved in the bankruptcy proceedings and sale in some capacity, thiasigiot cleawho he represented. It also
appears that he is employed with the law firm of Branscomb PC, anothedmefendant in this cad®ocket no. 1
at 10.



Plaintiffs allege that the amount received for the property was far below its worth,
causingthemapproximately $30 million in actual damagks. at 8. They also seek “special and
exemplary [treble] damages payable by the named Deferalahizossibly the Court itsélfid.

Procedural History

a. Plaintiffs’ Filings

Plaintiffs filed their complaint on May 31, 2016, namitige ten defendants discussed
above. Docket no 1. At the time, they weairepesented by counsahd siged the complaint
themselvesld. at 31

On July 5 and 6, 2016, Plaintiffs filed whaere characterizé as responses to a motion
to dismiss. Docket nos. 10, $1n each of these “responses,” Plaintiffs soughwoluntarily
dismiss all claims against all defendants without prejudateThey indicated that indrafting
their complaint, they “relied on the advice of an attorney . . . that said [they] coulthesue t
[bankruptcy] trustee,” but later consulted witther counsel who indicated that they had received
incorrect adviceld. These filings are signed by the Plaintiffs themselves, and not layttineey
that they allegedly consultdakforerealizing that thanitial advice was incorrecid. Several
defendants oppodelaintiffs’ voluntary dismisak. Docket no. 14 (Response from Schumacher,
Sanders, and UTSA, LP); Docket nos. 15, 16 (Responses from ;E@eeket no. 18 (Response
from Autry and Branscomb).

On October 20, 2016, an attorney made an appeaocanicehalf of Plaintiffs for the first
time. Docket no. 22. Thereafter, Plaintiffs responded to a pending motion for sanctions

(described below). Docket no. 25. In addition, Plaintiffs filed a motion to withdnaw prior

2 The later of hese two filings indicates that the earlier was filed “just as the clerkcaffas closing” the
day before, and due to these time constraliat&ed clarity They are more or less the same substantively.

% Lowe’s multiple responsetikely resulted from the fact that the Plaintiffs’ noticessofuntarily dismisal
are styled as responses to one of Lowe’s motions to dismiss. The suloftaoee’s two responsas the same
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requests to voluntarily dismiss their claims without prejudice. Docket nd&féndants Autry
and Branscomb filed a response to this motion, suggesting that Plavnifisitary dismissals
without prejudiceshould not be withdrawn due to their significance to the sanctions .issue
Docket no. 31.

b. Defendants’ Filings

i. Lowe

Lowe, the bankruptcy trustedjed a motion to dismisen June 21Docket no. 3.0n
June 22, &filed his answer to Plainti$f complaint. Docket no. 5. On June 28, he filed histF
Amended Motion to Dismiss. Docket no. 6. The Amended Magii@send the same arguments
as the original motion; for this reason, the original mo{idacket no. 3)s dismissedas moot.
Plaintiffs have not responded to either motion to dismiss.

ii. Autry and Branscomb

Autry and Branscombthe attorney and his law firnfijed a motion to dismiss on June
21, accompanied by a brief in support filed on Bilfpocket nos. 4, 1ZX hey filed ther answer
to Plaintiffs’ complaint on July 8. Docket no. 1Bhey filed a motion to strike on July 11.
Docket no. 17. They filed a motion for sanctions on October 13. Docket no. 20. Plaintiffs did not
respond to the motiorte® dismiss or strike (Docket no4, 12 and 17), buimely responédto
the motion for sanctions through theiewly acquiredcounsel. Docket no. 25. Autry and
Branscombreplied regarding the motion for sanctions. Docket no. 30. Defendant Broadway
National Bank also filed a reply to Plaintiffs’ respems the motion for sanctions. Docket no.

32.



lii. Sanders, Schumacher, and UTSALP
Sanders and Schumacher, &#BSA, LP, filed a motion to dismisand for sanctionsn
June 29, along with an appendix in support. Docket nos. 8, 9. Plaintiffs did not respond.
iv. Broadway National Bank
Broadway filed a motion to dismiss on June 29 (Docket no. 7), which was moated
text orderby its July 20 motion to dismiss. Docket no. 19. Broadway filed a motion to
supplement its live motion to dismsi®n November 21. Docket no. 29. Plaintdid not respond
to any of Broadway’'s motions.
v. Busby, Central Texas Realty, andstratford
Despite Plaintiffs filing their original complaint in May 2016gere is nandication that
Busby or Central Texas Realty have beerved with procesdn addition Plaintiffs have not
filed a returnof service indicating that Stfatd hasbeen served, yet Stratford recently filed a
motion todismiss, arguing that servieesnot timely and that it should be dismissed under Rule
4(m). Docket no. 33A copy of tre summons indicating that Stiad wasserved vith process
on November 1Was attached to this motioDocket no. 33-1.
DISCUSSION
I.  The Effect of Plaintiffs’ Voluntary Dismissals
Plaintiffs filed noticeson July 5 and 6, seeking to dismiss all claims in this lawsuit
against all defendants without prejudice because they had received incorreet fadmc
previous counsdgWwho did not sign the complaint). Docket nos. 10, 11. After these notices were
filed, three groups of defendants responded in opposititimsagequestarguingthat Plaintiffs’
claimsshouldbe dismissedavith prejudiceand seekingther relief. Lowe’s responsesstde the

arguments in his motion @ismiss in hopes of obtainirdismissal with prejudice, identification



and discipline of thattorney who helped Plaintifidraft their complaint without signing, iand
monetary sanctions against that attorney. Docket nos. 15, 16. Sanders, Schumacher, and UTSA
LP seeka disnissal with prejudicandcosts under Federal Rule of Civil Proceddi€d), along

with an order preventing Plaintiffsom filing further pleadings without court approval. Docket

no. 14. Autry and Branscomikéwise seekdismissal with prejudice (or, in the alternative ask

that this Court retain jurisdiction to rule on its underlying motion to dismiss)askithat the

Court take up their motion for sanctichBocket no. 18.

Meanwhile, Plaintiffs seek to withdraw theiotices of dismissal. Docket no. Z&e also
Docket no. 25 (“Although Plaintiffs at one point filed documents indicating that thapguato
nonsuit claims or parties (Dkt. 10 and Dkt. 11), some of the defendants opposed those filings.
This litigation therefore has remained open, and the parties have continuedte fliig case as
though the claims remained live . Nonetheless, to clarify the rech Plaintiffs are filing a
Motion for Leave to Withdraw Pleadings concurrently with this ResponseljryAand
Branscomb oppose withdrawal, arguing that a voluntary dismissal in thesmstiances is self
executing, but that this dismissal should behvpitejudice andhatthe Court retains jurisdiction
over the sanctions issue. Docket no. 31.

a. Plaintiffs’ voluntary dismissals resulted in dismissal of all claims againsall
defendants except for Lowe, who had filed his answer before the dismissals
occurred.

FederalRuleof Civil Procedure 41 governmluntary dismissal of actions by the plaintiff
without a court order. This rule reads:

(a) Voluntary Dismissal.
(1) By the Plaintiff.

* Autry and Branscombs’ motion for saitets was not filed at the time dfis response, but they were in
the process of forwarding the motion to Plaintiffs in anticipatiofiliofy it. Docket no. 18 at-45.
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(A) Without a Court Order. Subject to Rules 23(e), 23.1(c), 23.2,
and 66 and any applicable federal statute, the plaintiff may dismiss
an action without a court order by filing:
(i) a notice of dismissal before the opposing party serves
either an answer or a motion for summary judgment; or
(ii) a stipulation of dismissal signed by all parties who have
appeared.
(B) Effect. Unless the notice or stipulation states otherwise, the
dismissal is without prejudice. But if the plaintiff previously
dismissed any federabr statecourt action based on or incling
the same claim, a notice of dismissal operates asjadieation on
the merits
(2) By Court Order; Effect. Except as provided in Rule 41(a)(1), an action
may be dismissed at the plaintiff's request only by court order, on terms
that the court considers proper. If a defendant has pleaded a counterclaim
before being served with the plaintiff's motion to dismiss, the action may
be dismissed over the defendant’s objection only if the counterclaim can
remain pending for independent adjudication. Unless dider states
otherwise, a dismissal under this paragraph (2) is without prejudice.

FED.R.Civ.P.41(a).

Plaintiffs filed two documents that the Court construes as “notices of dismigsadi
Rule 41(aj1)(A)(i) because thegontainclearlanguagandicating thatPlaintiffs wish todismiss
all claims against allefendants without prejudic2 As an initial matterl.owe filed his answer
before Plaintiffs sought dismissal, so Lowe cannot be voluntarily dismisdeouivé court order
under Rule 41(a). Sindéere isno court order dismissing Lowe, Plaintiffs’ notices of dissai
are ineffective as to Lowe, and the Court will consider his pending motionsratas order.

The Court now turns to the effect Blaintiffs’ notices ofdismissalas tothe other

® The first, filed July 5, does not have a title avasfiled in response to a motidn dismiss. i states “we
would ask to be allowed to dismiss the defendants without prejudiceKeboo. 10. The second, filed July 6, is
titled “Petitioners First Amended and Corrected Response to Detedalam Patrick Lowe’$otion to Dismiss,”
and sates Plaintiffs request that the case be dismissed without prejudice witkctdéepall defendants.” Docket no.
11. Though not formally titled as notices of dismissH]t‘is its content, not its label that matteirs construing a
filing as a notice of dismissal under Rule &ke, e.gWilson & Co v. Fremont Cake & Meal C&3 F. Supp. 900,
903 (D. Neb. 1949).



defendant$. Once a plaintiff has filed his notice of dismissal under Rule 41(a)(1), a case is
effectively terminated without further order of a court. Often cited Uagg from the Fifth
Circuit describes this automatic effect as follows:

Rule 41(a)(1) is the shortest and surest route to abort a complaint when it is

applicable. So long as plaintiff has rmen served with his adversaydnswer or

motion for summary judgment he need do no more than file a notice of dismissal

with the Clerk. That document itself closes the file. There is nothing the dafenda

can do to fan the ashes of that action into life and the court has no role to play.

This is a matter of right running to the plaintiff and may not be extinguished or

circumscribed by advsary or court. There is not even a perfunctory order of

court closing the file. Its alpha and omega was the doing of the plaintiff alone. He
suffers no impairment beyond his fee for filing.
Am. Cyanamid Co. v. McGhe817 F.2d 295, 297 (5th Cir. 1963)n short, in the normal
course, the district court is divested of jurisdiction over the case by the filittge afotice of
dismissal itself. Qureshi v. United State600 F.3d 523, 525 (5th Cir. 201@ummarizingAm.
Cyanamid 317 F.2d at 297).

Based a the foregoing, Plaintiffsoluntarily dismissed aktlaimsagainst all defendants
except for Lowein early July with the filing of their notices These dismissals were
automatically effective when filed, requiring neither further order frioenGourt nor action from
the parties.

b. Plaintiffs’ attempt to withdraw their voluntary dismissals is denied

Plaintiffs’ notices of dismissal are effective as to all claims against all defisn@xcept
for those againdtowe) despite Plaintif’ motion to withdraw the notices of dismissal, which is
hereby denied:When a Rule 41(a)(1)(A)(i) notice of voluntary dismissal becomes eféedhe

plaintiff may not withdraw the notigewhich is precisely what Plaintiffs seek to do hénev N’

Care, Ltd. v. Jackel Intern. LtdCIV.A. 13-1565, 2013 WL 5726052, at *1 (W.D. La. Oct. 21,

® The inability to dismiss Lowe does not precludsluntary dismissal of other defendantsder Rule
41(a)(1)(A)i). SeePlains Grovers,Inc. By & Through FloristsMut. Ins. Co. v. IckeBraun Glasshouses, Inel74
F.2d 250, 254 (5th Cir. 1973)ggregates (CaJ, Inc. v. Kruse134 F.R.D. 23, 25 (D.P.R991).
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2013) 8-41 MoORE s FEDERAL PRACTICE § 41.336][f] (2016) (“Once a notice of dismissal is
filed [unde Rule 41(a)(1)(A)(1)] the case is closed and the plaintiff may not unilaterally
withdraw or amend the noti¢g. This legal premise is consistent with the general idea that a
voluntary dismissal under Rule 41(a)(1) divests the court of jurisdi@iead.

Plaintiffs’ notices of dismissal became effective immediately and automatiqadiy u
their filing, as previously statedrurther,Plaintiffs’ attempt to withdraw these notices, which is
not titled as a motion, simply states “Plaintiffs . . . herebydvaw their pleadings [entered at
Docket nos. 10 and 11].” This,idy its terms,a unilateral attempt to withdrawnotices of
dismissalthat had already become effectiven some situations, courts have treated similar
requests as motions for relief inojudgment under Federal Rule of Civil Procedure 6(#hL).,
Yesh Music v. Lakewood Churdat27 F.3d 356, 363 (5th Cir. 2018iving Plaintiffs the benefit
of the doubt and construing their “withdrawal” as a motion for relief from judgment &der
60(b), they present no substantive argument to justify the withdrawal; their attemiphdoaw
their dismissals is truly unilateral and without legal justificafiétiaintiffs Motion to Wthdraw
(Docket no. 24) ishereforedenied.As a result, altlaims against all defendants except for Lowe
were voluntarily dismissed through Plaintiffs’ notices of dismissal.

c. Whether Plaintiffs’ voluntary dismissals arewith prejudice under the two
dismissal mle of Rule 41(a)(1)(B) is noproperly before this Court.

Having determinedhat Plaintiffs voluntary dismissals under Rule 41(a)(1)(A)(i) are
effective against most defendants, the Court now turns to whether these dismissals are with or

without prejudice. Rule 41 provides that “[u]nless the notice or stipolatates otherwise, the

" Autry and Branscomb make a brief argument under Rule 6@@®kingrelief from the judgment
effectuated by Plaintiffs’ notices of dismissal; they ask that the Cousiager their motion to dismiss under Rule
12(b)(6) despite thaotices Docket no. 18 at 4. This request is deniedAaisy and Branscomblo not identify a
specific gromd for relief under Rule 60(b), nor do they make a showing of “extirary circumstances” sufficient
to invoke the catchall clause of Rule 60(b)&@eYesh Music727 F.3d at 363.
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dismissal is without prejudice. But if the plaintiff previously dismissed adgrial or statecourt
action based on or including the same claim, a notice of dismissal operates as aatemtjuahc
the merits.”FeD. R. Civ. P. 41(a)(1)(B). Plaintiffs notices of dismissal stated thitey are
without prejudice. Docket nos. 10, 11. This comports with the general application of Rule
41(a)(1)(B).
Numerous defendantargue however,that Plaintiffs have “previously dismissed [an
action] based on or including the same claim,” bringiigintiffs’ dismissals in this case within
the exception laicbut in Rule41(a)(1)(B) to makethem with prejudice® This exception is
referred to as the twdismissal ruleTheard v. Deg’ of Civil Serv. La., CIV.A. 104165, 2012
WL 6161944, at *9 (E.D. La. Dec. 11, 201Rjuoting Federal Rule of Civil Procedure
41(a)(1)(B)).In support of theilmrgument for the application of the two dismissal ,rgkeveral
defendants identiffnumerous mions in the related bankruptcy proceeding that Plaintiffs
voluntarily dismissed, along with a stipulation of dismissaletdtedbankruptcy appeals under
FederalRule of Appellate Procedure 4Rocket nos. 18 at 1-3; 14 at 6 (citing Docket nos. 8, 9).
Without conducting a detailed analysis of whether the motions and appeals dismissed by
Plaintiffs constitute an “action based on or including the same claim” withiméla@ing of Rule
41(a)(1)(B), application of the two dismissal rule is not a proper question for this Chig
conclusion follows from the principle that a notice of dismissaiffective immediately without
furtherorder or action from the court, and divests the court of jurisdiction to decide the ofherits

an action.

8 Defendants Schumacher, Sanders, and UTSA BIv@idHLP also argue théhese dismissals should be
with prejudicebased orFreeman v. United State88 Fed. Cl. 360 (2011). This case is inappositeemandealt
with a dismissal by stipulation under Rule 41(a)(2), which requiresidi@dipproval and a court ordéireeman 98
Fed. Cl. at 36¥68. Here, however, Plaintiffs voluntarily dismisagttler Rule 41(a)(1)(A)(iby notice of dismissal
without the need for a courtaer.
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The Ninth CircuitCourt explained tis logic in Commercial Space Mgmt. Co., Inc. v.
Boeing Co., Ing. 193 F.3d 1074, 1075 (9th Cir. 1999). Thetke plaintiff filed two
“substantially identical actioris.Commercial Spacel93 F.3d at 1076. The plaintifgt the
defendant’srequest,then signed a stipulation of dismissal in the first case, which was
accompanied by a court ordé. at 1076-77.The plaintiff then brought a third action, and later
filed a “Notice of Voluntary Dismissal Without Prejudice” in the second actehrat 1077.In
the second action, the defendant filed a motion to alter or amend the judgrderiRule 59(e),
asking the district court to convert the plaintiff's notice of voluntary dismisghbut prejudice
into a dismissal with prejudice becawddrule41(a)(1)(B)s viewof the stipulation of dismissal
in the first actionld. The district court denied the motion on the metds.The Ninth Circuit
affirmed on different grounds andaeatedhe district court’s meritbaseddecision.ld.

The Ninth Circuit opinion was premised on the fundamental and familiar concept of Rule
41—"a Rule 41(a)(1) dismissal, once filed, automatically terminates the actidrthas federal
jurisdiction, without judicial involvement.1d. at 1076.Recognizingthe “absolute right” that
Rule 41 gives to plaintiffs to dismiss their own actions under certain ciraucestacombined
with the automatic and sedfffectuating impact of such a notj¢ae court found that

the district court has no role to play once a notice of dismissal under Rule ¥1(a)(1

is filed. The action is terminated at that point, as if no action had ever been filed.

Therefore, the district court has no power to place a condition on a Rule 41(a)(1)

dismissal at the defendasttequest. This would conflate Rule 41(a)(1) dismissals

with Rule 41(a)(2) dismissals, contrary to their different language and gurpos
Id. at 1080. Therefore, the district court in the second astiould nothavedecidel whether the

notice of dismissalas with or without prejudice because the isshecbnes ripe (and can be

determined) only in a third action, if and when one is filéd. at 1076.
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While the Court recognizes th@ommercial Spaces from the Ninth Circuit, its logic is
instructive, particularly becauseis based on law identical to that the Fifth Circuit—a notice
of voluntary dismissal is se#fffectuating without court involvemehtApplying that logic, it
would be inappropriate for this Court to determine the effect of a notice of digrthas has
already terminated the cagastas it was irCommercial Spac&

In sum, Plaintiffs’ notices of dismissal (Docket nos. 10, 11) became effective
immediately and automatically as td défendants except fdrowe. Plaintiffs did not provide a
sufficient justification for relief from theséismissalsunder Rule 60(b), and so their Motion to
Withdraw (Docket no. 24)these notices IODENIED. Whether these dismissals are with or
without prejudice is not a question properly before this Court because the dismissals w
effective immediately, depriving this Court of jurisdiction to determine the meritthesfe
already dismissed claims or placenditions on these disgsals. Should Plaintiffs filenather
related action, the effect of their notices of dismissaihis casewill be a question properly
before that courtBecause nearly all of Plaintiffs’ claims are dismissed through their oticeso
of dismissal, many of the defendants’ motiesBocket nos. 4, 8 17, 19, 29, and 33are
DISMISSED as moot.

[I.  Lowe’s Motion to Dismiss
As discussed above, Plaintiffs’ voluntary dismissal under Rule 41(a)(1)(A)§)net

effective as to Lowe because Lowe filed his answer before Plaintiffs filed nb&ces of

° TheNinth Circuitin Commercial Spacquoted the samigifth Circuit language fronAm. Cyanamigd317
F.2d at 297that this order quotes abov@ommercial Spacd 93 F.3d afl077.

19 For a similar reason, it would not be appropriate, as some defendargstréquthe Court to enter an
order dismissing Plaintiffs’ claims with prejudice pursuant tdefal Rule of Civil Procedure 41(a)(Hlaintiffs’
claims are already dismissed by the filing of their noticesishidsal; there are no claims left for the Court to
dismiss througta Rule 41(a)(2) order.

M This dismissal for mootness is based on the motion’s request tdssligtaintiffs’ claims against
Sanders, Schumacher, and UTSA, LP. This motion’s request forsaigtidiscussed below.
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dismissal. Docket no. 5. The Court now turns to LowetsendedMotion to Dismss, to which
Plaintiffs have not responded. Docket no. 6.

Lowe presents several grounfids dismissal of Plaintiffs’ claims against him. First, he
argues that Plaintiffs have not satisfied a condition precedent by obtd@sng from the
bankruptcy courto suehim because he ithe bankruptcy trustedd. at 2. Nexthe argues that
judicial and collateral estoppel bar this dwatsed on prior orders of the bankruptcy colart at
6. He adds that this Court lacks subject matter jurisdiction, thahtffs’ fraud claimsdo not
satisfythe heightened pleading standard of Rule ¥bjithat res judicatand absolute privilege
barthis suit.1d. at 6-7.

Lowe is correct that Plaintiffs’ failure to obtain leave from the bankrupteyt to sue
the trusee warrants dismissal of the claims against him. As the Fifth Circuit reezptiined

[tihe Supreme Court has held that, “before suit is brought against a recereer lea

of the court by which he was appointed must be obtairigarton v. Barbouy

104 U.S. 126, 128, 26 L.Ed. 672 (1881). We have applied this principle to

bankruptcy trustees, as have other circuits addressing the S&idnderson v.

United States520 F.2d 1027, 1029 (5th Cit975);McDaniel v. Blust668 F.3d

153, 156-57 (4th i€ 2012) (collecting cases).

Villegas v. Schmidi788 F.3d 156, 158 (5th Cir. 2015kgrt. denied136 S. Ct. 588, 193 L. Ed.
2d 469 (2015)This is squarely the case heras inVillegas Plaintiffsseek to sue their Chapter
11 bankruptcy trustee for various actions taken in his capacity as bankrupteg.triiseir
complaint continuldy identifies Lowe as “trustee” and all of tlalegations against himelate to
actions taken asankruptcy trusteeseeDocket no. 1Plaintiffs did notobtainleaveto sue Lowe
in this capacity fromthe bankruptcy court that appointédn as trustegand his motion to
dismiss is therefore granted.

Lowe’s success on this argument, however, does not result in a dismissal withcprejudi

it results in a dismissal wiout prejudice based on a lack of subject matter jurisdiction. The
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holding inBartonwas notthat a plaintiffs failure to seek leavis a“condition precedent to suit,”
as Lowe argues. Docket no. 6 at 2. Inst&atfon held that the court that appoints the receiver
must grant leave in order for another cdorhave jurisdictionBarton, 104 U.S. ail31;Carroll
v. Abide 788 F.3d 502, 505 (5th Cir. 2015ke alsdVicDaniel v. Blust668 F.3d 153, 156 (4th
Cir. 2012) (“The Supreme Court established in Barton thefore another court may obtain
subjectmatter jurisdictionover a suit filed against a receiver for acts committed in his official
capacity, the plaintiff must obtain leave of the court that appointed thevegcéemphasis
added)). “When required by thHgarton doctrine, failure to obtain leave from the court hosting
the bankruptcy deprives the nrappointing court of subject matter jurisdiction that it might
otherwise havé.Randazzo v. BabjrCV 154943, 2016/NL 4418969, at *1 (E.D. La. Aug. 18,
2016) As a resultBartonpresents an obstacle that “condition precedent” insofar as subject
matter jurisdiction is a condition precedent to any lawsuit. Because Lowe'smtotdismiss is
granted for a lack of subject matter jurisdiction over the claims adamsthe Court declines to
reach the other grounds in his motion, and dismisses Plaintiffs’ claims agamstithiout
prejudice.See id (dismissing claims against a bankruptcy trestéhout prejudiceunder the
Barton doctrine and declining to consider a Rule 12(b)(6) motion to disdussto alack of
subject matter jurisdictign
II. Sanctions

Finally, the Court turns to the defendants’ requests for sanctions. Docket nos. 8, 20.
Certain defendantseek sanctions both based on the court’s inherent authority and Federal Rule
of Civil Procedure 11. These requests are basdelantiffs’ conductin two main waysFirst,
Defendantsargue that Plaintiffs’ claims lack any chance of success, are not warranted by

existing law and could only have been brought for an improper purpose, such as to harass or
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delay, to support this argumeriDefendants point out numerous instances of Plaintiffs’ conduct
from the related bankruptcy gueedings Second, they argue that Plaintifi€lianceon the
advice of an attorey in drafting their complaintvhile representingthat they were pro se
warrants sanctions, perhaps from the attorney who advised Plaintiffs in dth&éiogmplaint.
Even though the Court no longer has jurisdiction over the merits of this case due to the
dismissals described above, it retains its inherent superyieovgrs.Qureshi v. United States
600 F.3d 523, 525 (5th Cir. 2010). These powers include the ability to impose sanctions under
Rule 11, costs, or attorney’s feés.
Federal Rule of Civil Procedure 11(b), which forms the basis for the sanctions sought,
provides as follows:
(b) Representations to the Court. By presenting to the court a pleading, written
motion, or other paperwhether by signing, filing, submitting, or later
advocating #—an attorney or unrepresented party certifies that to the best of th
person's knowledge, information, and belief, formed after an inquiry reasonable
under the circumstances:
(1) it is not being presented for any improper purpose, such as to harass,
cause unnecessary delay, or needlesshease the cost of litigation;
(2) the claims, defenses, and other legal contentions are warranted by
existing law or by a nonfrivolous argument for extending, modifying, or
reversing existingdw or for establishing new law;
(3) the factual contentions have evidentiary support opeatifically so
identified, will likely have evidentiary support after a reasonable
opportunity for further investigation or discovery; and
(4) the denials of factual contentions are warranted on the evidence or, if
specifically so identified, are reasonably based on belief or a lack of
information.
FeD. R. Civ. P. 11(b). Review of a district court’'s imposition of sanci®is reviewedn an
abuse of discretion standafdarceaux v. Lafayette Ciiyar. Consol. Gov;t614 Fed. Appx.
705, 708 (5th Cir. 2015).

Sanctions are inappropriabecause Plaintiffs have not engaged in sanctionable conduct

in this litigation. As Plaintiffs response to the motion for sanctions points out, much of the
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conduct specified in the motiorfer sanctionsoccurred inthe bankruptcy proceedirsg not
before this Court. In addition, the Court does wietv Plaintiffs’ consultation ofan attorney
while drafting their complaint to be sanctionable, particularly in light of thé tfzat they
admitted this in their own voluntary dismissa#s a result, defendantsequests for sanctions
(Docket nos. 8, 20) are denied.
CONCLUSION

For the foregoing reasons, all claims against dfendantsin this lawsuit are
DISMISSED Because of the effect of Plaintiffs’ notices of voluntary dismissal, the fioigpw
motions are DISMISSED as meefAutry and Branscomb’s Motion to Dismiss (Docket no. 4);
Sanders, Schumacher, and UTSA, LP’s Motion to Dismiss (Docket no. 8); Autry and
Branscomb’s Motion to Strike (Docket no. 17); Broadway National Bank’s Motion toif8sm
(Docket no. 19); Broadway’'s Motion to Supplement (Docket no. 29); and Stratford Land
Investment’'sMotion to Dismiss (Docket no. 33). Plaintiffs’ Motion to Withdraw their notices of
voluntary dismissal (Docket no. 24) is DENIED. Lowe’s Motion to Dismiss kBbao. 3) is
DISMISSED as moot. Lowe’s First Amended Motion to Dismiss (Docket no. 6) iSNGED,
and Plaintiffs’ claims against Lowe a2ISMISSED without prejudice for a lack of subject
matter jurisdiction. Sanders, Schumacher, and UTSA, LP’s Motion for Sandonket no. 8)
is DENIED. Autry and Branscomb’s Motion for Sanctions (Docket no.28@)so DENIED.

It is so ORDERED.

SIGNED this13thday ofDecember2016.

\

e

XAVIER RODRIGUEZ
UNITED STATES DISTRICT JUDGE
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