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UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

ALTA TOWERS, LLC,
Plaintiff,

V. Civil Action No. 5:16ev-00726XR

THE CITY OF NEW BRAUNFELS; THE

CITY OF NEW BRAUNFELS ZONING
BOARD OF ADJUSTMENT

N U U U DD LD U LD LD LD LD U

Defendants.
ORDER

On this day, the Court considerB@fendantsPartial Motion br Summary Judgment as
to Count lof Plaintiffs Complaint, andPlaintiff's CrossMotion for Summary Judgmeras to
Counts land 3. For the reasons that follolefendants’ Motion as to Count 1 is GRANDE
and Plaintiff's Crosgviotion as to Counts 1 andiSDENIED.

BACKGROUND

Plaintiff Alta Towers, LLC, filed a Complaint in this Court seeking declaratomg
injunctive reliefagainst Defendants,h& City of New Braunfelg‘the City”) and The City of
New Braunfels Zoning Bad of Adjustmen{*“the Zoning Board”) The events giving rise to this
Complaint are Plaintiff’'s application to the City Plars¢the Plannes’) for the canstruction of
a 150foot-tall “stealth” telecommunications towethe Plannes’ denial of that application,
Plaintiff's appeal to the Zoning Board of that denial, and the Zoning Board'maffee of the
Plannes’ denial.Docket no. 1.

Plaintiff is acompany that builds and manages telecommunications towers. Docket no.

36 at 1. Plaintiffalleges that after a thorough investigation, its client, Verizon, determined that
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there was a significant coveragapin the area surrounding the location of Plaintiff's proposed
tower.Docket no. lat 5. In September 2015, Plaintiff entered a lease agreement with the owner
of the property on which Plaintiff planned to site its tower. Docket neb.3Hhe following
October, Plaintiff submitted its application to thiarithers for administrative approval. Docket

no. 35 at 12. Plaintiff sought this approval pursuant to the following local ordinance:
“Administrative approval for the following towers may be obtained by submittingettpaired
information to the planning department . . . . In any commercial or industrial zoningtdibe
installation of astealth towetthat is 150 feet in height or less . . . .” New Braunfels, Texas, City
Code 88 5.7, 5.%74(b)(2) (emphasis added). “If the applicant meets the requirtsmahthis
chapter, administrative approval for the tower location shall be granted by theingla
department, and the applicant may apply for the building peridit.8 5.75(e). The parties
agree that if Plaintiff's proposed tower were to qualify dstaalth tower under theCity Code

(“the Code”) administrative approval must be granted. It is also undisputed that the Code does
not define the term “stealth tower.”

Plaintiff's proposalis for a 156foot-tall “slimline monopole with interior antennas
Docket no. 36 at 3.It is designed to hide the fatttat it is a telecommunications tower, and as
such, it looks like a large flagpole. Encased within the flagpole are the cablestamdas that
telecommunications carriers use to providieeless sevice to consumers. The land already
leased by Plaintiff, on which it proposed to build its tower, is commercially zoned.

Early in March2016, one of the Plannens an email to Plaintiff's lawyeriequested
photo simulations of what the tower would look like in its proposed location. Docket A@. &5-

6. Plaintiff complied with this requesteeDocket no. 3513 at 4. On April 8, 2016, the Planners

sent Plaintiff an email, stating: “your proposed monopole tower does not qualifyteslth s



wireless communications tower as required by City ordinance for adratiistconsideration . .
. [it] would, therefore, require approval of a [special use permit] . Id.."On April 12, 2016,
Plaintiff submitted a revised applicatiowhich included the addition of a US flag to the top of
the tower in the photo simulations. The next day, Plaintiff sent another email Riatineers,
attaching “some information on two similar flag pole installations in New Brauritels
reference.” Docket no. 362 at 2. It is undisputed that the two similar towers referenctthtn
email are essentially identical in height and design to Plaintiff's proposed fbiaeparties also
agree that those two towers are located in New Braunfels, and that they naatedg
administrative approval through the same provisions of the Code now at FBsuker, like
Plaintiff's proposed tower, the two existing towers are located on commgoakkd properties.

On April 19, the Planners sent Plaintiff another email, again asserting thabpcesex
structure did not qualify as a “stealth tower” under the Code:

[Y]our proposed monopole tower does not qualify as a stealth wireless
communications tower as required by City ordinance for administrative
consideration. To be stealth, the tower must blend into its contextual surroundings
rather than prominently stand out. It is staff's opinion that a-f&@é0 tall
monopole tower with a flag on it, does not blend into your proposed location: a
highly visible gateway to the Gruene NatioRagister Historic District. It would
dominate the skyline of the immediate vicinity and be visible (in some cases
unobstructed) to residents in the nearby surrounding neighborhoods.

Docket no. 36-18 at 2.

Plaintiff subsequently filed an appeal with thening Board and a public hearing was
held During the hearing, Plaintiff's lawyer presented information as to why tbhpoped
structure constitutes a “stealth toweridhow the tower would benefit the City. At the end of
the hearing, the Zoning Board unanimously voted to uphold the determination datinerB,

and several days later sent Plaintiff a letter, statitfge Zoning Board of Adjustment adopted

the reasoning contained in City Staff’'s written denial submitted to yoApril 19, 2016, and



issued by Christopher Looney. Another copy of Mr. Looney’s denial is attacheddior y
records.” Docket no. 36-18 at 1.

Plaintiff filed its Complaint with this Court in Jul2016, seeking relief undehree
provisions of the federal Telecommunications Act. Defendants filed a Motion tad3jsvhich
this Court denied in December 2016. May 2017, Defendants filed a Motion for Summary
Judgment as to Count 1 of the Complaint. Plaintiff subsequently filed a-Ragm: for
Summary Judgment as to Counts 1 8nd\ttached to Plaintif6 Motion is a lengthy appendix
that details the communication between the parties, Plaintiff's initial proposal tolaheeps,
Plaintiff's appeal to the Zoning Board, and other evidence obtained in discovery.

DISCUSSION
l. Standard of review

The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattef~abldRv.
Civ. P. 56(a). To establish that there is no genuine isstteaasy material fact, the movant must
either submit evidence that negates the existence of some material element ofrtine@/imgn
party’s claim or defense, or, if the crucial issue is one for which thenmuwming party will bear
the burden of proof at &l, merely point out that the evidence in the record is insufficient to
support an essential element of the-noovant’s claim or defenseavespere v. Niagra Machine
& Tool Works, Inc. 910 F.2d 167, 178 (5th Cir. 199@nce the movant carries its initia
burden, the burden shifts to the amovant to show that summary judgment is inappropriate.
See Fields v. City of S. Houston, T&22 F.2d 1183, 1187 (5th Cir. 1991).

In order for a court to conclude that there are no genuine issues of matérihlef@ourt

must be satisfied that no reasonable trier of fact could have found for thmawvamt, or, in



other words, that the evidence favoring the-nmvant is insufficient to enable a reasonable jury
to return a verdict for the nemovant.See Andersom. Liberty Lobby, In¢.477 U.S. 242, 250
n.4 (1986). In making this determination, the court should review all the evidence icdh# re
giving credence to the evidence favoring the-nmvant as well as the “evidence supporting the
moving party that is uncontradicted and unimpeached, at least to the extent that exodesse
from disinterested witnessesReeves v. Sanderson Plumbing Prods.,, 1580 U.S. 133, 151
(2000).

I. Defendants are entitled to summary judgment on Count 1 of Plaintiff's
Complaint.

Both parties move for summary judgment on Count 1, whildges that, in violation of
§ 332 of the Telecommunications Act, Defendants’ denial of administrative approval anwounts
“lunreasonable discrimination] among providers of functionally equivalent set¥id7 U.S.C.
§ 332(c)(7)(B)(1)(1) (2012). Plaintiff alleges that “two existing flag@tdwers that are identical
in height to the Alta Stealth Tower and that were also in commercial districts in the @ity ha
been previously administratively approved by the City.” Docket no. 1 at 11.rdingoto
Plaintiff, “[tjhe Alta Stealth Tower would be used to offer functionallyiegkent services to the

two existing flag pole towersId. Therefore, Plaintiff argues, Defendants’ “failure to appra
building permit for the Alta Stealth Tower amounts to unreasonable discriminationga
providers of functionally equivalent servicedd. It is undisputed that Plaintiff merely
“constructs, owns, and manages wireless telecommunications facilitiexas &nd elsewhere,”
and that it “leases space on its facilities to national and regional wirelessscatimprovide
personal and advantevireless services.” Docket no. 36 at 1. As such, Defendants cpatehd

the Court agrees, thRfaintiff cannot be considered a “provider of services” under this provision

of the Act, and Count 1 must fail as a matter of law.



“Plain statutory languages ithe most instructive and reliable indicator of Congressional
intent.” Martinez v. Mukasey519 F.3d 905, 909 (5th Cir. 2008). As such, the “first step in
interpreting a statute is to determine whether the language at issu@lhasand unambiguous
meaning with regard to the particular dispute in the caBabinson v. Shell Oil Co519 U.S.

337, 340 (1997). If it does, a court should give effect to that medgdargid “The plainness or
ambiguity of statutory language is determined by referenchetdanguage itself, the specific
context in which that language is used, and the broader context of the statute as.’alavladl
341. “We do not look at language in isolation, as it is important to examine the atatutehole
and [to be] mindful of the linguistic choices made by Congrdaste Settoon Towing, L.L.C.
No. 16-30459, 2017 WL 2486018, at *3 (5th Cir. June 9, 2017) (internal quotations omitted).

The plain language of the statutory provision at issue mandates the conclusioddést it
not apply to Plaintiff. The statute provides that: “[t|he regulation of the plang construction,
and modification of personal wireless service facilities by any State or logalmgoent or
instrumentality thereof . . . shall not unreasonably discriminate among providerscobnally
equivalent services . . . .” 47 U.S.C. 8§ 332(c)(7)(B)(i)(I) (2012). In other words, this provision
prohibits unreasonable discrimination among service providers that are functiemqalalent.
Clearly, to be protectedylthis antidiscrimination rule, one must be a “provider of service” (a
“service provider”). Plaintiff is not, and thus it cannot seek relief under this prowasithe Act.

First, the most natural understanding of the meaning of “service providerdsaindhe
telecommunications context, is that it refers to wireless carriers, like Vieazd Sprint. As a
matter of common usage, the average person would likely understand as much if approached on
the street and asked, “Who is your service provider?” A common understanding of what a

service provider is does not encompass Plaintiff's role in the industry.



This interpretation is validated by other provisions of the Act. In particular, 47 U.S.C. 8
153(53) provides that: “[tlhe term ‘telecommunications sErvimeans the offering of
telecommunications for a fee directly to the public .regardless of the facilities usédt7
U.S.C. 8§ 153(53) (2012). Under this definition, Plaintiff cannot be a provider of
telecommunications services because it plainly duo#soffer those services directly to the
public. As Plaintiff's own evidence admits, Plaintiff merely constructsraadages the facilities
through which wireless carriers provide consumers with telecommunicatioceseDocket no.

36 at 1. This provision also recognizes the general distinction between thegoroviai service
and the facilities used to provide that service. The importance of this distirccbolstered by §
153(52), which provides that: “[tlhe term ‘telecommunications equipment’ means eauipme
other than customer premises equipment, used by a carrier to provide teletoations
services . . . .ld. 8 153(52). Together, these definitions make clear that Plaintiff is not a
provider of telecommunications services; Plaintiff is avper of telecommunications
equipmentAs a result, Defendants are entitledtonmary judgment on Count 1.

[I. Plaintiff is not entitled to summary judgment on Count 3 of its Complaint.

a. Substantial evidence review; meaning of “stealth tower”

Plaintiff movesfor summary judgment on Count 3 of its Complaint. Docket no. 32 at 7.
Count 3 alleges that Defendants’ denial of Plaintiff's permit application amtwatviolation of
8§ 332 of the Telecommunications Act, which provides: “[a]lny decision by a State ar loc
government or instrumentality thereof to deny a request to place, construct, &y pevdonal
wireless service facilitieshall be in writing and supported by substantial evidence contained in a
written record.” 47 U.S.C. 8 332(c)(7)(B)(ii)) (2012). In its Motion, Plaintiff seiekshow that,

as a matter of law, Defendants’ decision to deny Plaintiff's building pevastnot supported by



substantial evidence in a written record. Docket no. 32 dt81@he Court finds that Plaintiff
has failed to mak such a showing.

“A finding of substantial evidence requires more than a mere scintilla anthbssa
preponderance.U.S. Cell. Corp. v. City of Wichita Falls, Te@64 F.3d 250, 255 (5th Cir.
2004) (internal quotations omittedA municipality “need only demonstrate that [it] had some
reasonable evidence to support the conclusion that the proposal did not comdorat.259.
“The reviewing court must take into account contradictory evidence in the rebatdt “may
not reweigh the evidence or substitute its judgment for the judgment of the local government . .
. Substantial evidence review is therefore highly deferentidl."at 256 (internal quotations
omitted).“The substantial evidence standard limits the types obnsaa zoning authority may
use to justify its decision . . . . [G]eneralized concerns about aesthetics atypuahees do not
constitute substantial evidencéd’ at 256.However, “[a]esthetic concerns may be a valid basis
for denial of a permiif sulstantial evidence of the visual impact of the tower is before the
board.”Preferred Sites, L.L.C. v. Troup Gt296 F.3d 1210, 1219 (11th Cir. 2002) (emphasis in
original); see alscOmnipoint Corp. v. Zoning Hearing Bd. of Pine Grove TwWgl F.3d 403,
408 (3d Cir. 1999) (noting that denials “for aesthetic reasons . . . are consiske@ongress’
intent to allow localities to accommodate traditional zoning considerations”)hefurte
locality must provide or make available its reasons at essentially the same time as it
communicates its deniall-Mobile S. v. City of Roswell, G4.35 S. Ct. 808, 816 (2015).

A judicial determination of whether a local authority’s decision to forbid congiruof
a telecommunications tower was supported by sulietamritten evidence iguided by the
applicabé zoning lawsSee U.S. Cell364 F.3dat 256 (“Because the Telecommunications Act

is centrally directed at whether the local zoning authority’s decision isstems with the



applicable zoning requirements, courts have consistently required that thegdultecision
accord with applicable zoning law.”). Thus, the inquiry at this stage is whétberdning
Board’s determination that Plaintiff's proposed structure would not constitigeealth tower”
under the Code was supported by substantial evidence in a written record.

The parties disagree with respect to the meaning of the term “stealth teners ased
in the Code. Plaintiff's position is that, under the Code, “a tower that is designexeibleea
flag pole, with all antennas hidden inside the pole and with a flag attachedtealth ‘tower.”
Docket no. 32 at 18. In other words, according to Plairiftealth tower” is any structure that
is designed to antherebydoes hide the fact that it is a telecommunications tower, regardless of
where it is erected. Defendants, on the other hand, argue that “[tjo make a rtermi
regarding a cellular tower’'s qualification as ‘stealth,” the contéxtwsroundings of the
proposed location are critical.” Docket no. 42 atA2cording to Defendants, for example, a
structure that qualifies as a “stealth tower” in a dense urban area woulecessarily qualify as
such in a rural neighborhoodhus, whether there was substattievidence in support of
Defendants’ decision necessarily turns, in part,the meaning of “stealth tower” under the
Code.

“We apply the same principles used to construe statutes to construe municipal
ordinances."BCCA Appeal Grp. v. City of Houstod96 S.W.3d 1, 20 (Tex. 2016)When
construing a statute, our primary objective is to ascertain and give &fféloe Legislature’s
intent.” TGSNOPEC Geophys. Co. v. Comi#10 S.W.3d 432, 439 (Tex. 2011Jo discern
that intent, we begin with the statigevords” Id. And when a statutory term is undefined, Texas
courts “consult dictionaries to discern the natural meaniggps v. Fowler351 S.W.3d 862,

866 (Tex. 2011).In this context, “[i]f there is vagueness, ambiguity, or room for policy



determinatios in a statute or regulation . . . we normally defer to the agency’s interpretation
unless it is plainly erroneous or inconsistent with the language of the stagudafiom, or rule.”
TGSNOPEC Geophys340 S.W.3dat 438 see also Sw. Royalties, Inc. v. Hega®0 S.W.3d

400, 405 (Tex. 2016) (“[D]eferring to an agency’s construction is appropriate only when the
statutory language is ambiguousR.R. Comm’n of Tex. v. Tex. Citizens for a Safe Future and
Clean Water336 S.W.3d 619, 628 (Tex. 2011l is precisely when a statutory term is subject

to multiple understandings that we should defer to an agency’s reasonable iriterpieta

“A statute is ambiguous if its words are susceptible to twomare reasonable
interpretations, and we cannot discern legislative intent in the language of the g&atif.” Tex.

State Bd. of Exam’rs of Marriage & Family Therapists v. Tex. Med. AS¢h S.W.3d 28, 41
(Tex. 2017).“W hether statutory language is ambiguous is a mattéavoffor the courts to
decide” Sw. Royalties500 S.W.3d at 405. When an ambiguity is found, the administrative
agency'’s interpretation should be given effect as long as it is “reasomabile accord with the
statute’s plain languageR.R. Comm’n of e 336 S.W.3d at 628.

The parties agree that “stealth tower” is not defined in the Code. Dictionary.ouidgs
thata stealth tower is “any telecommunications tower that is disguised or hiddendarblgith
nature or structures.’Merriam-Webster which does not define “stealth towedgfines stealth
as “the state of being furtive or unobtrusiVeGiven these definitions, a decent argument for
either Plaintiff or Defendantanterpretationof “stealth tower” could be made. For example,
Plaintiff could argue that since its proposed telecommunications tower “is disguised” so as to
look like a flagpole, it fits he Dictionary.com definition o$tealth towerOn the other hand,

Defendants could argue that there is nothing “unobtrusive” about-éoabtall flagpole in the

! Stealth Tower DefinitignDICTIONARY.COM, http://dictionary.com/browse/stealtbwer (last
visited June 14, 2017).
2 Stealth Definition MERRIAM-WEBSTER http://merriarawebster.com/dictionary/stealth.
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middle of a rural, residential are@oth of these arguments would be reasonable and supported
by the plain language of the Code. Since the term “stealth tower,” as itdisrugee Code, is
subject to more than one reasonable interpretatsmeaning ismbiguous.

Given that the meaning of “stealth tower” is ambiguous, Defendants’ intdrpneta
should be given effetts long as it isot “plainly erroneous or inconsistent with the language of
the statuté TGSNOPEC Geophys340 S.W.3dat 438. Considering the plain language and
context of the ordinance, and the applicable dictionary definitions, Defendantgtatddion is a
reasonable one. Thus, for purposes of this analysis, the Court assumes that a teleaimmuni
towea’s surroundings are indeed releva#tto whether it can beonsidereda “stealth tower”
under the Code.

b. Plaintiff failed to meet its initial burden.

Since Plaintiff bears the burden of proof dount 3,in order to succeed on summary
judgment Plaintiff must providesvidence that[forecloses] the possibility” that Defendants’
denial of administrative approval was based“suobstantial evidenceontainedin a written
record”® Having established that a telecommunication structimetsoundigs arerelevant to
whether it is a “stealth tower,” and that “[s]ubstantial evidence review isighlytdeferential,®
Plaintiff's initial burden is an especialheavy one, and the Court finds that Plaintiff has failed to
carry it.

To satisfyits initial burden, Plaintiff's evidenceeeds to show that, at the time of its

decision, the Zoning Board could not possibly have had tangible evidence that reasonably

% See TGNOPEC Geophys340 S.W.3dat 438 ([T]he Comptroller is the administrative
agency charged with enforcing the tax code, and her construction of the code wsetangfied
serious consideration.”). Similarly, the City Planners and the Zoning Boetice
administrative agencies charged with enforcing the City’s zoning orcisa

* Adickes v. S.H. Kress & G&898 U.S. 144, 157 (1970).

® 47 U.S.C. § 332(cJ0(B)(iii).

®U.S. Cell, 364 F.3d at 256.

11



supported its contention that the proposed tower would not “blend into its contextual
surroundngs” Docket no. 3618 at 2. That Plaintiff has failed to make such a showing is well
illustrated by Exhibit G (Docket no. 36l), an attachment to Plaintiff's appeal to the Zoning
Board. Exhibit G includes photographs depicting six different stiexl viewpoints of
Plaintiff's proposed towerSeeDocket no. 3611 at 16021. Corresponding to each viewpoint are
two separate images: the first shatlve viewpoint as it currently exists, and the second shows
what it would look like afterconstruction of Plaintiff's towe The latter set of imaggsthe

Photo Simulations”)was created by superimposing-scale illustrations of the tower onto the
photographs of the viewpoints as they currently eisither party challenges the accuracy of
these depictions.

Exhibit G leaves open the possibility, and in fact it quite strongly suggests, tha
Defendants had reasonable grounds for finding that Plaintiff's tower would natricotd their
notion of “stealth tower.In particular,Photo Simulatioas 1 (Docket no. 3@1 at 9) and C
(Docket no. 3611 at 15) show that the arsarrounding the proposed towisrlargely rural and
residential.Photo Simulation C indicates that most of the homes in the area are ordfoone
tall, and that there is nothing on the horizon that would reach anywhere near the height of
Plaintiff's tower. Further, Photo Simulations-@ depict the tower as beingasily the most
immediately noticeable structure in the vicinity. Exhibit G at least raises tisébiog that the
Zoning Board had evidence reasonably supportive of its contention that Plaiotfés would
not blend into its surroundings. Thus, Plaintiff has failed to meet its initial burde®|andff's
Motion, with respect t€Count 3 must be deniedSee Thacex, Inc. v. M/V Risad5 F.3d 951,

954 (5th Cir. 1995) (“If the moving party fails to meet this burden, the motion must be denied,

regardless of the nonmovant’s response.”).
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For these reasonBefendants’ Motion as to Count(Docket no. 31)s GRANTED, and
Plaintiff's CrossMotion as to Counts 1 and (®ocket no. 32)s DENIED. Summary Judgment
in favor of Defendants is GRANTED as to Count 1. All other claims remain pending.

It is so ORDERED.

SIGNED this22ndday ofJune, 2017.

\

e

XAVIER RODRIGUEZ
UNITED STATES DISTRICT JUDGE
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