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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

RUBEN RODRIGUEZ
Plaintiff,

V. Civil Action No. SA-16€V-765-XR
ENCANA OIL & GAS (USA) INC; AND
HELMERICH & PAYNE
INTERNATIONAL DRILLING
COMPANY,

wn W L L L U U U U U U LD U»

Defendants

ORDER
On this date, the Court considerén staus of the aboweaptioned caseAfter careful

consideration, th€ourtherebyDENIES Plaintiff's Motion for Reconsideration (docket no. 62),
DENIES Plaintiff's Motion for Leave tdAmend Plaintiff's First Amended Complaifdocket
no. 63), and GRANTS Defendant’s Motion for Summary Judgment (docket no. 59).
BACKGROUND

Factual Background

Plaintiff Ruben Rodriguez filed his First Complaint with this Court on Septe@ber
2016, and named Encana Oil & Gas (USA) Inc. (“Encana”) as Defendant. Docket no. 1. On
August 28, 2017, Plaintiff filed a Motion for Leave to File First Amended Cantpta join
Helmerich & Payne International Drilling Compaiy1&P”) as a ceDefendant. Docket no. 36.
On October 11, 2017, the Court granted Plaintiff's motion, Docket no. 48, and Plaintiff's live
Amended Complaint was entered on the same date. Docket nBla#tiff brings claims for

negligence and breach of contract against Encana and breach of contract againist. ID%P.
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November 8, 2017, the Court granted H&P’s motion to dismiss Plaintiff's breach of contract
claim for failure to state a claim. Docket.rat.

Plaintiff alleges that on February 7, 2013, H&P entered into a “day work” contrabtiefor
purposes of drilling and completing an oil well in Karnes County, Texas, and that H&Rwe
the contractor. Docket no. 48 4. Plaintiff states that pursuant to that contract between Plains
Exploration (“Plains”) and H&P, H&P assumed certain responsibilities, ingugroviding
proper and welmaintained equipment, ensuring all operations are conducted in a safe manner,
and promptly correcting and reporting all known or suspected hazards or unsafeonsriditi
Plaintiff states that Plains assigned its interest in the contract to&ooaMay 28, 2014d.

The “day work” contract states, in relevant part:

IN CONSIDERATION of the mutual promises, condits and agreements herein
contained and the specifications and special provisions set forth in Exhibit “A”,
Attachments (1) and (2) to Exhibit “A”, Exhibit “A”, Exhibit B, and Appendix

E, and Exhibit “B” attached hereto and made a part hereof (the ‘@@wtiir
[Encana] engages [H&P] as an independent contractor to drill the hereinafter
designated well or wells in search of oil or gas on a Daywork Basis.

For purposes hereof, the term “Daywork” or “Daywork Basis” means [H&P] shall
furnish equipment, labognd perform services as herein provided, for a specified
sum per day under the direction, supervision and contr&rafgna (inclusive of

any employee, agent, consultant or subcontractor engaggehbgnalto direct
drilling operations) When operatingpn a Daywork Basis, [H&P] shall be fully
paid at the applicable rates of payment and assumes only the obligations and
liabilities stated herein. Except for such obligations and liabilities specifically
assumed by [H&P], [Encana] shall be solely respoasinid assumes liability for

all consequences of operations by both parties while on a Daywork Basis,
including results and all other risks or liabilities incurred in or incident to such
operations.

Docket 59-3 at 1.
Plaintiff states that his employer, @fk’s International(“Frank’s”), entered into a

separate contract with Encariaocket no. 4%t 7. This contract was dtprovide casing well



services” at the oil well sitgnd Plaintiff alleges that Encanhdd an absolute duty to direct,
supervise and control any subcontractor which was engaged by the opédator

On August 26, 2014, Plaintiff was employed by Frardnd was allegedly injuredat
work after he took off a protector from the casing and was caught by the pipglevrand vee
door pole.ld. at 3. Plaintiff allegedly suffered injuries to his left shoulder, left wrist,elow
abdomen, and right calvil.

Plaintiff alleges it was determined that Angust 26, 2014, thel&P motorman of the rig
took his lunch break and assigned another H&Pleyeeto run the pipe wrangler, who was
allegedly distracted and ran the pipe wrangler backward instead of fondaed. 3. Plaintiff
alleges that the pipe wrangler was not properly functioning for a period of time, ancethe
from Frank’s informed bitn Encana and H&Fd. Plaintiff stateghatFrank’s crew was told that
the cost to repair was prohibitive and that they were to continue wotkinBlaintiff alleges
that, because of Encana and H&P’s actidms was severely injured and suffered permtaine
damage to his left shoulder, left wrist, lower abdomen, and right ddlve.

Plaintiff alleges the pipe wrangler is the exclusive design of H&P andoveken for a
substantial length of timed. at 5. Plaintiff states that when he and his crewtpdithis fact out
to Defendant’semployees, they were ridiculed and called “cry babyld.” Plaintiff alleges
Defendant statethat to fix the pipe wrangler would require them to shut down the job for an
undetermined length of time, leading to a loss & ®20 daily, and Defendant continued the job
despite having actual knowledge that the pipe wrangler was not functioning pragherly

Plaintiff alleges Encanais negligent by failing tocorrect an obviously dangerous
condition, properly supervise its subcontractors, and shut down the job after becommghatva
the pipe wrangler was in a defective condition and was highly dangddowst 6. Plaintiff

3



further alleges that Encana breached the “day wodkitract by failing to properly supervise
H&P employes and failing to stop work after it knew the pipe wrangler was not functioning
properly and presented a danger to all employded.6-7.

Encana states that under the “day work” contract, H&P was hired as an indgpende
contractor to drill the designated oil well and responsible for furnishing desfigil drilling rig,
as well as the fivenan drilling crew. Docket no. 59 at 4. Encana states that H&P was
responsible for “inspecting and manting the drilling rig’'s equipment and ensuring that its
employees were qualified and trained to operate the equipment in a safe miahrgecause
the pipe wrangler that allegedly caused Plaintiff’'s injury was a component alritiveg rig
furnishedby H&P, Encana states, H&P was contractually responsible for mamgaand safely
operating itld.

Encana engaged Frank’s as an independent contractor to run the casing inteviile oil
pursuant to a prexisting master service agreement that was dated February 4, 2014 (the
“MSA”). Id. The MSA states that Franghall have“complete and sole control owdits]
employees and the details of the [w]ork performed and the methods by which the [sv]ork i
accomplished.Docket no. 59-5 at 6.

Encana states that during operations on the oil well, it hired a consultant named Joseph
Lane, who was present at the wiéll site. Docket no. 59 at 4. Lane was referred to as the
“‘company man,” but Encana states he was employed by New Tech Engineeriagcaed, and
his jobwas to confirm that H&P and Fries complied with the drilling program and contractual
commitments particularly with respect to safetlid. at 4-5. Encana alleges that Lane was not
qualified to or allowed to touch or run the equipment at the site, and that he did not ersyruct
employees on the means or methods of accomplishing their ldogk. 5. Rather, Encana states
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that Frank’s casing crew, which included Plaintiff, was directed by VictoraNavsupervisor
with nearly twenty years of oilfield experiendd.

Before the casing operatidregan Encana alleges that everyone at the site atteaded
safety meeting, at whichane provided general information, but Nava provided specific safety
instructions for the casing operatidd. Encana alleges that at this meeting, no one stated any
issue with the pipe wrangleld. After the meeting, howevean H&P employee allegedly told
Frank’s crew that the pipe wrangler was malfunctioning, but Lane was dilfag& present for
the conversation and was unaware of any pipe wrangler malfunictien.5-6.

Encana states that when Plaintiff was operatingvéeloor at the site, he worked with
H&P’s motorman.Ild. at 6. When the motorman took a break, Encana states the floorhand
assigned to replace him by H&P got distracted with conversation, pivoted the raipglev up
instead of down, and Plaintiff's shintas apparently snagged by the pipe wrangler, which led to
his injuries.ld. at 6-7. Encana states that Lane was in his office far away from the site and not
present on the rig floor at this time. at 7.

Encana states that H&P owned and operated the wrangler that allegedly caused
Plaintiff's injuries, but by the time Plaintiff was forced to concede this fact 177, 2e tweyear
statute of limitations had already run for Plaintiff to bring a negligence claimsag#&P.1d. at
2. Plaintiff insted filed an amended complaint asserting a breach of contract claim against H&P.
Id.

I. Procedural Background
On October 10, 2017, H&P filed a Motion to Dismiss Plaintiffi®ach of contract claim

against it for failure to state a clailocket no. 460n November 8, 2017, the Court granted



H&P’s motion, finding that Plaintiff failed to sufficiently allege that he was annded
beneficiary of the “day work” contratd where he could enforce the contract. Docket no. 54.

On January 10, 2018, Encanaedilits motion for summary judgment, seeking summary
judgment on Plaintiff's breach of contract and negligence claims againsickeDno. 59. On
February 2, 2018, Plaintiff filed a Motion for Reconsideration and Motion for Lea¥enend
Plaintiff's Firs Amended Complaintstating that he neglected to allege that he was an intended
beneficiary of the “day work” contract and asking the Court to grant leave tonfilgn@nded
complaint and reallege the breach of contract claim against H&P. Docket nos. 6Be&3odrt
will first resolve Plaintiff's motions for reconsideration and leaveatoend then resolve
Encana’s motion for summary judgment.

DISCUSSION
Plaintiff's Motions for Reconsideration and Leave toAmend

Plaintiff filed both a motion for reconsideration and leave to amend his amended
complaint, but both motions center on Plaintiff's request to once again add H&P as a co
defendant and allege a claim for breach of contract.

Plaintiff seeks reconsideration of this Court’'s dismissal of Pldmiffeach of contract
claim against H&P. Plaintiff states that he neglected to allege that he was aedbemeficiary
of the “day work” contractA “court may relieve a party or its legal representative from a final
judgment, order, or proceeding” fimistake, inadvertence, surprise, or excusable negleeb.
R.Civ. P. 60(b)(1).The determination of whether neglect is excusable is “at bottom an equitable
one, taking account of all relevant cimstances surrounding the party’s omissiéhdneer Inv
Servs.Co. v. Brunswick Assocs. Ltd.’'dhip, 507 U.S. 380, 395 (1993)[T{he court is to
consider prejudice to the opposing party, length of the delay, and reason for dieirdel
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determining whether the claimastheglect was excusable and the delay was made in good
faith.” Silvercreek Mgmt., Inc., v. Banc of Am. Sec., 28 F.3d 469, 472 (5th CR008). The
district court does not have to rigorously apply each of these factors in everidc&seusable
nedect can encompass situations in which the failure to comply with a filing deadline
attributable to negligenc®ioneer 507 U.S. at 394. The decision to grant or deny relief under
Rule 60(b) is within the sound discretion of the district caddrnandcez v. Thaler 630 F.3d

420, 428 (5th Cir. 2011).

Plaintiff fails to demonstratsufficient excusable neglect for the Court to reconsider its
dismissal of the breach of contract claim against HRRuntiff does not ask the Court to
reconsider its dismiskarder because Plaintiff missed a deadline or was delayed in making an
allegation. Instead, Plaintiff states he neglected to allege that he wasradethbeneficiary of
the “day work” contract. But Plaintiff alleged exactly that in his Amended Cantpstating he
“was a specific and intended beneficiary of that agreement.” Docket no. 49 FairtBer,
granting Plaintiff's motion for reconsideration to restate a previouslgeadiestatement, which
the Court has already analyzedthen dismisshe relagéd claim, will prejudice H&Pgiven that
it hasalready litigated the very allegation Plaintiff seeks to restate. Plaintiff failsnanme the
Court it should reconsider its order dismissing Plaintiff's breach of airdi@m against H&P.

Plaintiff dso seeks to amend his First Amended Complanteallege the breach of
contract claim against H&Hzederal Rule of Civil Procedure 16(b) contrtie amendment of
pleadings once a scheduling order has been issued. A scheduling order “shall roaifteel m
except upon a showing of good cause and by leave of the district jidgeR. Civ. P. 16(b).
When the Court analyzes good cause under Rule 16, it should consider four factors: “(1) the
explanation for the failure to timely move for leave to amend;tli2) importance of the
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amendment; (3) potential prejudice in allowing the amendment; and (4) the aigilabih
continuance to cure such prejudicéw. Bell Tel. Co. v. City of El Pas&46 F.3d 541, 546 (5th
Cir. 2003);Fahim v. Marriott Hotel Servsinc., 551 F.3d 344, 348 (5th Cir. 2008). Whether the
movant has good cause under Rule 16 is within the discretion of the trialS@&MV Enters.,
LLC v. Southtrust Bank of Ala., N315 F.3d 533, 535-36 (5th Cir. 2003).

In the Third Amended Schedulir@rder issued by the Court on August 24, 2017, the
Court set the deadlinef September 25, 2017or Plaintiff to file a motion seeking leave to
amend pleadings or join parties. Docket no. 34. Plaintiff filed his motion seekwg te amend
his First Ameaded Complaint on February 2, 2018. Docket no. 63.

Plaintiff has failed to show good cause for the Court to modify its schedulieg andl
allow Plaintiff to amend his complaint. In his motion, Plaintiff states that his “newasilbeg”
that clarify hs breach of contract claim against H&P are neither futile nor prejudicial . H&
The Court disagrees. As H&P argues in its response, Plaintiff fails edloeideficiency that the
Court noted in its prior dismissal order that Plairdifes not sufficietly allege he is an intended
beneficiary of the “day work” contraclthough Plaintiff argues that providing well casing
services are an integral part of the construction of a well, Plaintiff stilltagsifficiently allege
that his employer'svork, contemplated in a separate agreement from the “day work” contract,
involved “directing drilling operations” such that the “day work” contract contatagl
Plaintiff's employer as an intended beneficiary. The proposed amended carspféers from
the same deficiencies as Plaintiff's live complaint. Plaintiff thus fails to demondtrate
importance of the amendment. Further, allowing such a futile amendment woulguokcaieto

H&P, and any possible continuance would not cure such prejudice because it alsmuld



prejudice Defendant Encana by further delaying this litigation. Plaintffféiéed to show good
cause for the Court to grant leave to amend his complaint.

Encana’s Motion for Summary Judgment

A. Legal Standard

The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter~ablaRv.
Civ. P. 56(a). To establish that there is no genuine issue as to anyaifaie, the movant must
either submit evidence that negates the existence of some material element ofrtine@vimgn
party’s claim or defense, or, if the crucial issue is one for which thenmawming party will bear
the burden of proof at trial, merely point out that the evidence in the record isdiesufto
support an essential element of the-noovant’s claim or defenseavespere v. Niagra Machine
& Tool Works, Inc.910 F.2d 167, 178 (5th Cir. 199@grt. denied510 U.S. 859 (1993). Once
the novant carries its initial burden, the burden shifts to themowmant to show that summary
judgment is inappropriat&ee Fields v. City of S. Hou822 F.2d 1183, 1187 (5th Cir. 1991).

In order for a court to conclude that there are no genuine issoes@fial fact, the court
must be satisfied that no reasonable trier of fact could have found for thmeavamt, or, in
other words, that the evidence favoring the-nmvant is insufficient to enable a reasonable jury
to return a verdict for the nemovant.See Anderson v. Liberty Lobby, Iné77 U.S. 242, 250
n.4 (1986). In making this determination, the court should review all the evidence icdh® re
giving credence to the evidence favoring the-nmvant as well as the “evidence supporting the
mowving party that is uncontradicted and unimpeached, at least to the extent that evideese c
from disinterested witnessesReeves v. Sanderson Plumbing Prods.,, 1580 U.S. 133, 151

(2000).



B. Application
Encana argues that Plaintiff is not an intendedebeiary of the “day work” contract
between Encana and H&P; thus, it cannot be held liable for a breach of the “day woreticontr
Encana further argues that Chapter 95 of the Texas Civil Practice & Remedesiptds to
and bars Plaintiff's commelaw negligence claim because Encana did not have control over the
manner in which Plaintiff's employer's work was performed and Encana had no actual
knowledge of the danger that caused Plaintiff's injury.

1. There is no genuine dispute of material fact that Piatiff is not an intended
beneficiary of the “day work” contract.

Plaintiff alleges Encana breached the “day work” contract by failing feepisosupervise
H&P’s employees and failing to stop drilling work after it knew the pipe wrarghes alleged
cause of Plaintiff's injuries-was not functioning properly and presented a danger to employees.
Encanaargueghat Plaintiff cannot show that ldhis employer wee intended beneficiaries of
the “day work” contract, and thus, Plaintiff cannot enforce the contract againstaEnca

Under Texas law, to state a claim for breach of contract, a plaintiff musé #ll¢dghe
existence of a valid contract; (2) performarmetendered performance by the plaintiff; (3)
breach of the contract by the defendant; and (4) damages sustained by tifegdarresult of
the breachSmith Int’l, Inc. v. Egle Group, LLC490 F.3d 380, 387 (5th Cir. 2007) (quoting
Valero Mktg. & Supply Co. v. Kalama Int’l, LL.G1 S.W.3d 345, 351 (Tex. AppHouston [1st
Dist.] 2001, no pet.)).

There is a presumption against conferring tmpadty beneficiary status on a nron
contracting partyS. Texas Water Auth. v. Loma23 S.W.3d 304, 306 (Tek007)(citing MCI

Telecomms. Corp. v. Tex. Utils. Elec. C395 S.W.2d 647, 652 (Te2999)).The contracting
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parties’ intent controls whether a third party may enforce a givenawmbnid. The intent to
confer a direct benefit upon a third partyustbe clearly and fully spelled out or enforcement
by the third party must be deniedd. (quoting MCI Telecomms. Corp995 S.W.2d at 651
“Incidental benefits that may flow from a contract to a third party do not cdonéeright to
enforce the contractld.

Plaintiff brings his breach of contract claim to attempt to enforce the “day work”
contract. The contracting parties of the “day work” contract were origidins and H&P.
Plains subsequently assigned its interest in the contract to Encana. Althairgf Rjuotes
from the “day work” contract at lengthe fails to present any evidence that he or his employer
are intended beneficiaries dfiat contract. Further, Plaintiff presents no evidence that the
contracting parties-Encana and H&P-clearly and fully spelled out their intent to confer a
direct benefit upon Plaintiff or his employer in the “day work” contract.

Plaintiffs employer and Encana contracted under a separate agreetinerSA—for
Frank’s torun the casing into the oil well. Plaintiff does not allege a breach of the MSAadnste
Plaintiff argues that Encana breache “day work” contract. The “day work” contract,
however, never identifies Frank’s as an intended beneficiary. The costates thatthe term
‘DayworK or ‘Daywork Basis means [H&P] shall furnish equipment, labor, and perform
services as herein provided, for a specified sum per day under the direction, supervision and
control of [Encana] (inclusive of any employee, agent, consultant or subtconteagaged Y
[Encana] to direct drilling operation$)The provision only identifies Encana, H&P, and any
other party engaged by Encana to direct drilling operations. But Plaintiff pgaserdvidence
that his employer was engaged by Encardirectdrilling operatonson the propertyPlaintiff's
employer wa®nly engaged by Encana to provide casing well services under the separate MSA.
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The*“day work” contract also statésat Encana “shall be solely responsible and assumes
liability for all consequences of operations by both parties while on a Daywork’ Béser than
those specifically assumed by H&P. But this language only indicates ham&aod H&P—the
contracting partiess-may hold each other liable under the terms of the “day work” contract.
Plaintiff presats no evidence that indicates that he or his employer are intended beneficiaries of
this contract, regardless of the liabilities that Encana and H&P each assitmeespect to one
another.

The “day work” contract does contemplate a “casing programi$ plovision, found
two pages after the aforementioned provision related to directing drillingtapes, states that
Encana “shall have the right to designate the points at which casing witl &r@dséne manner of
setting, cementing and testing” anatfEncana “may modify the casing program, however, any
such modification which material increases [H&P’s] hazards or costs canbenipjade by
mutual consent of [Encana] and [H&P] and upon agreement as to the additional compensation to
be paid [H&P] as aesult thereof.” Docket no. 59 at 3. Although the “day work” contract
contemplates certain aspects of the “casing program,” it only does so with respactiha and
H&P’s responsibilities and rights with respect to that specific area of wakk pfovison does
not clearly and fully spell out any intent to confer a direct benefit upon Plaontiffs employer
to allow them to enforce the “day work” contract.

Plaintiff argues that Encana had specific contractual responsibilities tmeleiday
work” contract. Although this may be true, this fact alone does not confer a direct benefit upon
Plaintiff to enforce the contract between Encana and H&P. Plaintiff may dider claims to
allege against Encana, but for a breach of contract clainmost, Plainff only presents
evidence that he and his employer are incidental beneficiaries to the “dayceotkéct.There
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is no genuine dispute of fact that Plaintiff cannot enforce the “day work” condr&old Encana
liable for breach of contract.

2. There is nogenuine dispute of material fact thatChapter 95 applies to Plaintiff's
negligence claim and thaEncana had no “control” over Plaintiff's work.

Plaintiff alleges Encanlad contractual control of all aspects of the drilling operation and
was negligent when it failed to correct an obviously dangerous condition, properly sapervi
subcontractors, and shut down the drilling job after it became aware that the pigéemweas
defective and highly dangerousncana arguethat Chapter 95 of the Texas Civil Practice and
Remedies Code applies to and bars Plaintiff's comlaannegligence claim because Encana
had no control over the manner in which Plaintiffs work was performed and had no actual
knowledge of the danger that caused Plaintiff's injury.

Chapter 95 of the Texas Civil Practice and Remedies Code sets out the afipleadbil
limitations on a property owner’s liability for personal injury, death, or ptgpgamage to
independent contractor€hapter 95 only applies to a claim(1} againsta property owner,
contractor, or subcontractor for personal injury, death, or property damage to an owner, a
contractor, or a subcontractor or an employee of a contractor or subcontrac(@); thiatl arises
from the condition or use of an improvement real property where the contractor or
subcontractor constructs, repairs, renovates, or modifies the improvemextCiv. PRAC. &

ReM. CoDE § 95.002. Chapter 95 applies to “alégligence claims that arise from either a
premises defect or the negligentigty of a property owner or its employees by virtue of the
‘condition or uselanguage in section 95.002(2Abutahoun v. Dow Chem. Cd63 S.W.3d 42,

50 (Tex. 2015). Chapter 95 goes on to set out the potential liability of such a property owner

A property owner is not liable for personal injury, death, or property damage to a
contractor, subcontractor, or an employee of a contractor or subcontractor who
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constructs, repairs, renovates, or modifies an improvement to real property,
including personal injury, death, or property damage arising from the failure to
provide a safe workplace unless:

(1) the property owner exercises or retains some control over the mannerhn whic
the work is performed, other than the right to order the work to start oristop o
inspect progress or receive reports; and

(2) the property owner had actual knowledge of the danger or condition resulting
in the personal injury, death, or property damage and failed to adequately warn.

Id. 8 95.003. If Chapter 95 applies to a negligence claim, Texas courts have found tha it is th
exclusive remedy for that clairseeArsement v. Spinnaker Expl. Co., LL4D0 F.3d 238, 247
(5th Cir. 2005).
a. Chapter 95 applies to Plaintiff’'s negligence claim.

Encana argues that it is a propestyner and that Plaintiff is an employee of a contractor.
Under Chapter 95, a “property owner” is “a person or entity that owns real {yrqoienarily
used for commercial or business purpdségx. Civ. PRAC. & ReEM. CoDE § 95.0013). “Well -
settled law hals that a mineral lease conveys a fee simple determinable interest in real
property,” and the production and marketingpdfand gas is evidence of using the property for
commercial or business purposegncis v. Coastal Oil & Gas Corp130 S.W.3d 76, 84 (Tex.
App.—Houston [1st Dist.] 2003, no petBncana provides evidence that it owned the mineral
lease covering the property in question for the purpose of producing oil and gas. ke
at 11; 592 at 1.Plaintiff states he was an employee orik’'s, and Encana provides evidence
that Frank’s was hired as an independent contractor. Docket nos. 59 at 11; 59-5 at 6.

Frank’s was hired by Encana to run the casing into the well on the propecketDwm.
59-2 at 2Mineral wells are “improvementgd real property, as stated by Chapter 95, as a matter

of law. Petri v. Kestrel Oil & Gas Properties, L.P878 F. Supp. 2d 744, 771 (S.D. Tex. 2012)
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Further, the “installation of casing is an integral part of the construction ofl.4 Rainter v.
Momentum Energy Corp.271 S.W.3d 388, 399 (Tex. AppEl Paso 2008, pet. denied). Thus,
Frank’s was a contractor that constructed or modified an improvement to opaktgrunder
Chapter 95, and Plaintiff is an employee of Frank’s who engaged in the same. Rlagsiffiot
dispute the applicability of Chapter 95 or present any contrary evidence. There is neegenui
dispute of fact that Chapter 95 applies to Plaintiff's negligence claim.

b. Encana had no “control” over the pipe wrangler.

Encana next argues that it did not retain or exercise “control” over the condition or
activity that allegedly injured PlaintifffTo be held liable, the property owner must exercise
control overthe “mode or method” of the contractor’'s workot merelythe right to order the
work to start or stop or to inspect progress or receive repiats Civ. PRAC. & REM. CODE §
95.003 Arsement400 F.3d at 249.

Encana argues it did not have contractual control over the pipe wrangler thdtewas t
source of Plaintif6 alleged injury, but rather that H&P did. Appendix E of the “day work”
contract setout certain responsibilities that H&P undertook, including providing its personnel
with “proper and welmaintained equipment”; “ensuring that all operations are conducted in a
safe manner, and for promptly correcting and reporting to [Encana] and to [H&RXpyees
and subcontractors all known or suspected hazards or unsafe conditions”; instructing its
personnel to “report any known or suspected hazards or unsafe conditions”; and “esgablishin
corrective actions to ensure the development and implementation of identifiectroeés.”
Docket no. 58 at 19. Plaintiff also assertedthat H&P assumed these safetyated

responsibilities in his Amended Complaint. Docket no. 49 at 4. Now Plaintiff argueth¢hat
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“day work” contract actually demonstrates tBatcanahadcontractuakontrol overthe details of
the casing operation such that it mayHeld liable under Chapter 95.

The “day work” contract, under the sectiantided “Casing Program,” states that Encana
“shall have the right to designate the points at which casing will be set anantihemof setting,
cementing and testing.” Docket no.-8%t 3. Encana may modify the casing program, but any
modification “whidh materially increases [H&P’s] hazards or costs” requires mutual consent
between Encana and H&MRJ. As Encana argues, the requisite control factor is “narrowly
construed: the owner must control the ‘mode or method’ of the contractor’'s wodeiment
400 F.3d at 249. Although tleontract gives Encana control over where the casing will be set
and the manner of settingementing, and testing does not give Encana contractual control
overthe manner in which the pipe wrangler was operated. NorRlaggiff present evidence to
show that Encana had contractual control dlierequipmentised, the safety of that equipment,
or establishingany corrective actionsAs Appendix E of the contractates, and as Plaintiff
alleges H&P maintained contractual control over these modes or methods of Plaintiff'sswork
the use and safety of the equipment used, including the pipe wrangler. Encana wasttedy enti
to receive reports from H&P should H&P identify any safety issue withghgpment.

The right to control certain work “must extend to the operative detail of the dontsac
work” and “must relate to the injury the negligence causewood Texas Forge Corp. v.
Jones 214 S.W.3d 693, 700 (Tex. AppHouston [14th Dist.] 2007, pet. dedjePlaintiff does

not allege negligence due to the points at which the casing was set, or the manttergof se

! Although Plaintiff argues that a property owner may be held liable if therghisr e
actual control or contractual control, Plaintiff does not argue or present any@vigesuggest
that Encana had actual control. Plaintiff only argues that Encana had contcaatwal over the
pipe wrangler under the “day work” contract.
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cementing and testing. Plaintiff alleges negligence due a safety defect impéh&nangler
equipment and the failure of employees to report known or suspected hazards or unsafe
conditions.Plaintiff alleges in his owrive complaint that H&P had control ovénese modes

and methods of Plaintiff's worlEncana and H&P specifically contracted that H&P would retain
control over these aspects of the work.

Plaintiff presents no evidence that Encana had the typertfactual contralequired by
Chapter 95 to impose liabilityAccordingly, there is no genuine dispute of fact that Encana
cannot be held liable under Chapter 95 for Plaintiff's injatkegedly caused by the pipe
wrangler. The Court need not analyze if Encana had actual knowledge of the danger imncondit
that allegedly caused Plaintiff’s injury.

CONCLUSION

For the foregoing reasons, Plaintiff's Motion for Reconsideration (docket no. 62) is
DENIED, Plaintiff's Motion for Leave to Amend Plaintiff's First Amended Cdammt (docket
no. 63) is DENIED, and Defendant’s Motion for Summary Judgment (docket no. 59) is
GRANTED. Accordingly, Plantiff’s claims ardISMISSEDWITH PREJUDICE.The Clerk is
directed to issue a Judgment in favor of Defen#antana and that Plaintiff takes nothing on its
claims. Defendant may submit its Bill of Costs within 14 days in the form directece lylé¢ink
should it desire to pursue these costs.

It is so ORDERD.

SIGNED thislstday ofMarch 2018.
\

Sy —

XAVIER RODRIGUEZ
UNITED STATES DISTRICT JUDGE

17



	DISCUSSION

