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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

ALTON CRAIN, 8
8
Plaintiff, 8
8

V. 8 Civil Action No. SA-16€V-832-XR
8
JUDSON INDEPENDENT SCHOOL 8
DISTRICT, 8
8
Defendant 8

ORDER

On this date, the Court considered Plaintiff's Partially Unopposed Motion for lteave
File Third Amended Complaint (docket no. 82) and the response and reply thereto.

In August 2016, Plaintiff Alton Craifiled this lawsuitpro se asserting claims under
Title VIl and the Equal Pay Act for race and sex discrimination againstripioger, Judson
ISD. Because the Title VII claimsese not yet fully exhausted, Plaintiff could not proceed on
these claims initially, and the Title VII claims were dismissed without gigguThe claims
were exhausted in May 2017, and Plaintiff fled an amended complaint asserting both the
Equal Pay Act and Title VII claims in June 2017.

After a discovery dispetthat was referred to the Magistrate Judge in September 2017,
the Court extended the discovery deadline to December 31, 2017. After another discovery
dispute, the Court held a hearing, after which it appointed counsel for Plaintifforibe
required De¢ndant to provide certain documents and permit a 30(b)(6) deposition and advised

that Plaintiff could move to repen discovery. The order further permitted Plaintiff to “file an
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Amended Complaint, with the amendment limited to existing claims and thgoaddi a
request for attorney’s fees.” Appointed counsel filed an appearance on Deddmber

On February 23, Plaintiff filed a partially unopposed motion to file an amended
complaint. The motion is unopposed insofar as the proposed amended complaint clarifies the
existing Title VII and Equal Pay Act claims, batopposed to the extent it seeks to add a new
claim under § 1983The Equal Pay Act claim alleges that Judbasdiscriminatel against
Crain by paying him less than female teaching staff, and includes a retaliatonTdie Title
VII claim asserts discrimation on the basis of race and sex, and includes a retaliation claim.
The proposed 8§ 1983 claimlleges that Judson ISD has violated Crain’s “constitutional
rights,” specifically by instituting a pretextual policy change forcing dlicbmn schedulingin
August 2014 and by requiring him to accept a lower hourly rate ttigtrpaid to female
teaching staff for work after September 2014.

Defendant opposeamendment to allow the new § 1983 claim, arguing thas
outside the scope of the leave permitted and good cause does not support the amendment.
Defendant contends that the new claim would cause prejudice “as it would regeirgadygs
restarting the cagse including reopening discoveryPlaintiff recognizes that the Court
permitted amendmendnly with regard to existing claims and the addition of @nelfor
attorney’s fees, but asserts that “the § 1983 claim is based on the same opetstisadac
transactions as Plaintiff's Title VIl and Equal Pay Act claims and would rekat& for
limitations purposeso the filing of Plaintiff's original complaint.” Plaintiff thus asserts that
the claim requires no new discovery, and merely required knowledge of the lawptioasea

plaintiff would not have.



Standard

Generally, Rule 15(a)f the Federal Rules of Civil Procedure governs amendment of
pleadings before trial. Rule 15(a) permits a party to amend a pleading with thengpposi
party s consent or th€ourt’s leave, and provides that leave should be ditaely . .. when
justice so require’s. FED. R.Civ. P.15(a). The decision to grant or deny a motion to amend is
within the sound discretion of the trial couktvatar Exploration, Inc. v. Chevron, U.S.A., Inc
933 F.2d 314, 320 (5th Cir. 1991n. exercising its discretion, thewurt considers such factors
as undue delay, bad ita or dilatory motive repeated failure to cure deficiencies by
amendments previously allowed, undue prejudice to the opposing party by virtue of allowing
the amendment, and futility of amendmédfaman v. Davis371 U.S. 178, 182 (1962).

Motions to amendfiled after the court-ordered deadline to amend pleadirags also
subject to the strictérgood causestandard of Rule 1&w. Bell Tel. Co. v. City of El Pgso
346 F.3d 541, 546 (5th Cir. 2003). Rule l6@quiresthata partyshow good cause for not
meeting the deadline before the more liberal standard of Rule 15(a) will dpply factors
are relevant to good caus#l) the explanation for the failure to timely move for leave to
amend; (2) the importance of the amendment; (Jerg@al prejudice in allowing the
amendment; and (4) the availability of a continuance to cure such prejuttice.”

Analysis

Because even the more lenient standard of Rule 15 precludes amendment where it
would be futile, the Court first addresses thiseshold inquiry to determine whether addition
of a § 198%laim is permissible in thesgrcumstances, kere the underlyingonductfor both

claims is the same.



Section 1983 provides that any person who, under color of state law, deprives another
of “any rights, pivileges or immunities secured by the Constitution and laws shall be liable to
the party injured.” 42 U.S.C. 8 1983.Johnston v. Harris County Flood Control Distri&69
F.2d 1565 (5th Cir. 1989), the Fifth Circuit addressed the relationship betwikeNTand §
1983. It held that Title VIl is the exclusive remedy for a violation of its owmgeand thus a
violation of Title VII alone is not an underlying statutory violation for purposes pbsgimg
liability under 8§ 1983Id. at 1573.“But when a public employer’s conduct violates both Title
VIl and a separate constitutional or statutory right, the injured employe@unslye a remedy
under § 1983 as well as under Title VIid:

The JohnstonCourt examined Supreme Court precedent indicatiag ttre remedies
available under Title VII and 8§ 1981 are-extensive and not mutually exclusive, gondnd
that“the legislative history of Title VII manifesi&a congressional intent to allow an individual
to pursue independently his rights under both Title VII atéroapplicable state and federal
statutes,” including 88 1983 and 198dl. at 157475. The Court also pointed to its prior
precedent in which it “effectively recognized that Title VIl does not poechn action under 8
1983 arising from the same facttd’ at 1575. In sum, the Court concluded,

Although Title VII supplements and overlaps § 1983, it remains an exclusive

remedy when a state lmcal employer violates only Title VII. When, however,

unlawful employment practices encroach, not only on rightsted by Title

VII, but also on rights that are independehtTitle VII, Title VII ceases to be

exclusive. At this point, 8 1983 and Title VII overlap, providing supplemental

remedies.

Id. at 1576. Thus, because the Plaintiff sought to vindicate rights independent of the rights

Title VII created,specifically his Title VII right to be free from retaliation for testifying at an

EEO hearing and his First Amendment rightestify freely before the CommissioreCourt
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because that testimony was protected spdechould pursue remedies under both statides
at 1575-76.

Seven years later, however, another Fifth Circuit paoekideredlackson vCity of
Atlanta, Tex.73 F.3d 60 (5th Cir. 1996). lracksonan AfricarAmerican male sued th@ity
and individual defendants for racial discrimination under both Title VIl and 8§ 1983, aad it w
undisputed that “these two federal claims arise out of identical fact situaiohglentical
allegations of racial discriminationltl. at 61. In a discussion callédhen § 1983 and Title
VIl meet,” the Court agreed with the defendants that “allegations of discronynaéatment
in connection with public employment that form the basis of a Title VII claim canmuattfee
basis of a second, separate claim under § 1983 as Vaelat 63. It reasoned that Congress
intended for Title VII, with its own substantive requirements, procedural rules, eredlies,
to be the exclusive means by which an employee may pursue a disacamiiaim and that
allowing a plaintiffto state a discrimination claim under 8 1983 as well would enable him to
sidestep the detailed and specific provisions of Title VII. Consequently, it helgl 1883 was
“not available to [the plaintiff] for either alternative or additional relief” witea allegations
of racial discrimination were “sufficient to establish a clear violation of Title"Vd. As a
result,it held thatthe § 1983 claim should have been dismissed.

The Court reconciled these two decisionsSiouthard v. Texas Board of Criminal
Justice 114 F.3d 539 (5th Cir. 1997). I8outhard female employees sued for sexual
harassment and hostile work environment under Title VIl and § 1983 and § 1985 (conspiracy).
In a discussion called “the intersection of 42 U.S.C. § 1983 and Title VII,” the Court

addressed the argument thhe claims under 42 U.S.@8 1983 and 1983(5yere precluded



“because Title Vlprovides the exclusive remedy in this federal employndedrimination
suit” Id. at 548. The defendant argued ttie trial judgeerred as a mattef law in allowing
plaintiffs to asserboth Tile VIl and 8 1983 claimdased on the sanumderlying facts, citing
Jackson v. City of Atlantd heSouthardCourt reasoned:

In Jackson the court emphasized that plaintiffs allegte same
conduct to support a claim under both statutes. Howevédghnston v. Harris
County Flood Control Dist.the plaintiffs claims under both Titl&Il and
section 1983 were also based on identical facis identical allegations. In
Johnston this court foundthat because the allegedly discriminatory conduct
violated rights under Title VII and rights independent of Titf#, the same
facts created claims under both remedi@acksonis inconsistent with
Johnston and Johnston as theearlier opinion, controls our decision in this
case.

The Johnstonresult is consistent with that reached dtyer circuits
considering the question. These courts hd&wend that a public sector
employee may assert claino$ racially discriminatory employment practices
under both Title VIl and section 1983, because the Constitution provides a right
independent of Title VII to be frefom race discrimination by a public
employer.

In this case, plaintiffs alleged sexual harassnaent sex discrimination
by their public emloyer. Sex discrimination and sexual harassment in public
employment violate the Equal Protection Clause oft@rteenth Amendment.
The circuits addressing thesue have allowed plaintiffs suing their public
employersfor sexual harassment and sex dismation to assentlaims under
both Title VI and section 1983.

Plaintiffs’ allegations of sex discrimination and sexumisconduct
assert claims under sections 1983 and 1985¢)are not preempted by Title
VILI.

Id. at 549-5((citations omitted)
In 2001, the Fifth Circuit included in dicta the following footnote:

[T]he district court stated that even if Evans had alleged a racial
discrimination claimunder8 1983, her claim would still fail. Citingackson v.
City of Atlanta 73 F.3d 60, 63 (5th Cir.1996), the court conclutteat Title
VIl was the exclusive remedy for Evass claims of employment
discrimination, and thus, she could not purkee claims under § 1983. This
conclusion is incorrect. lIbouthard v. Texas Board of Criminal Justidd4
F.3d 539 (5thCir.1997), a panel of this court pointed out tdatksonwas
inconsistent with an earlier panel opinialghnston v. HarrisCounty Flood
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Control District 869 F.2d 1565 (5th Cir.1989), in that thecksorpanel found

that because the pldifi in Jacksonhad predicated his Title VIl and § 1981

claims on the same discriminatory acts, the plaintiff was precluded<suamy

under both statuteSee Southardl14 F.3d at 549. Instead, tBeuthardpanel

clarified that even if a plaintifalleges the same conduct for both Title VII and

§ 1981 claims, he or she may seek redress under both statutes, as tbheg

“conduct violates both Title VII and a separate constitutional or statutory

right.” Id.
Evans v. City of Housto246 F.3d 344, 356 n.9 (5th Cir. 2001).

Although Southardand Evanswould appear to have settled the mattsexemplified
in Jones v. City of Port ArthuNo.1:12-CV-287, 2013 WL 149706 (E.D. Tex. Jan. 11, 2013),
the intersection of § 1983 and Title VIl and thecksonand Johnstondecisions continue to
generatecontroversy.The MagistrateJudge inJoneshad concluded that although the plaintiff
could not pursue claims under Title VII because he had not timely exhausted his
administrative remedies, he could pursue a claim under 8 1983, which does not require
exhaustion. The defendant®jected and relied odackson noing that adistrict courthad
followed Jacksonas recently as 2012and arguing thaSouthardand Evans“misinterpreted
and misunderstoodlacksori’ Id. at *3. The defendants pointed out thatlohnston the Fifth
Circuit allowed a claim to proceed under 8§ 1983 for FirsteAdmentiolations(violation of
the First Amendment right to testibefore a commissionsrcourt) that could not have been
brought under Title VIl while Jacksondismissed the 8§ 1988iscriminationclaim that was
essentially identical to the Title VII clainThe defendants asserted ttia courtin Southard
“misinterpreted an alleged inconsistency between the results idothestonand Jackson
opinions in reaching their alleged differing conclusions, when it stated)taistonand

Jack®n were based on identical facts and identical allegatioB<. Tex. No.1:12-CV-

00287RC-ZJH Docket no. 36 at 5 n.2. Defendants argued“fagthile the factual basis may



have been similar, or even identical,essablished above thklacksoncase involved identical
discrimination in employment rights under Title VIl and the I&Mmendment, whereas
Johnstonnvolved rights that were not identical, and were legally independent of one another.”
Id. The defendants argued that the languagevianswas dicta and was based on the same
misunderstandindd. The district court did not share thefdndants’ critismanddeclined to
follow district court cases that continued to cleecksoninsteadholding thd “Title VII does

not provide the exclusive remedy for discrimination claims against a govetrreamgloyer”
andholdingthatthe plaintiff could proceed with his 8§ 1983 clairtt.

It appearssettlal that a public employee cannot sués lemployer under 8 1983 for
violating Tide VII. And although there remains soraecertainty most cases hold that
public employeecan bringparallel causes of action againgte governmenemployer under
Title VII (for Title VII violations) andunder § 1983 foseparateonstitutional violations, even
if both claims are premised on the same facts and cagnthaighthese casegenerally
involve Title VII claims against public employers and 8§ 1983 claims againsemgioyer
individuals. Robertson v. Bd. of Sup of La. State Uniy.273 F.3d 1108 (5th Cir. 2011)
(unpublished) (holding that Title VIl does notprovide the exclusive remedy for race
discriminationin employment even when the 8 1983 claims are based on the samge facts)
Davis v. Dallas Indep. Sch. Dist48 F. Appx 485, 490 (5th Cir. 2011) (in additida Title
VII, a “plaintiff may also assert claims of racidiscrimination and retaliation against a
government entity under 42 U.S.C. § 1981 8nt983); Lauderdale v. Tex. Dépof Crim.
Justice 512 F.3d 157, 165 (5th Cir. 2007 B¢ction 1983 and Title VII argarallel causes of

action’”) ; Hunter v. Jefferson Parish Public Sch. Si.17-2015 2017 WL 4619741 (E.D.



La. Oct. 13, 2017) (“Section 1983 claims and Title VII claims may be asserted corlgurrent
.."); Gallentine v. Houstin Auth. of City of Port ArthuexT, 919 F. Supp. 2d 787, 810 (E.D.
Tex. 2013) (plaintiff may assert claims under Title VII and § 1983 even iflb@s¢he same
conduct so long as the conduct violates both Title VII and a&epeaonstitutional or statutory
right); Davis v. Dallas Area Rapid TransiNo. 3:02CV-2595M, 2002 WL 172646, at *3
(N.D. Tex. Feb. 1, 2002) (“Th&outhardcourt clarified that even if a plaintiff alleges the same
conduct for both Title VII and 8§ 1983 claims, she may seek redress under both statates, as
as the ‘conduct violates both Title VII and a separate constitutional or statigbty).
Accordingly,the Court will presume thamendment to include the § 1983 claim would not be
futile.

The Court thus turns to thgood-causefactors (1) the explanation for the failure to
timely move for leave to amend; (2) the importance of the amendment; (3) potegjtidiqe
in allowing the amendment; and (4) the availability of a continuance to cure such @rejudic
Plaintiff contends that the failure to move for leave to amend to add the § 1983 claimas due t
the fact that Plaintiff was pceedingoro seand would not have known of the availability of a
§ 1983 cause of action. The Court finds that failure to movemind previosly was not
intentional.

With regard to the importance of the amendment, the Court finds that the amendment
is not important on these fadiecausehe 8§ 1983 claim provides no additional relredt
available to Plaintiff under Title VIIPlaintiffs commonly use 8§ 1983 to assert claims against
individuals who do not qualify as employers under Title VII, and thus the § 1983 claim

provides supplemental relief to the Title VII claif®ee, e.g Rafique v. City of Fort Worth



No. 406-CV-645-Y, 2007 WL 4754768 (N.D. Tex. Nov. 13, 2008ylvie v. City of Dallas
No. 3:0:CV-1549, 2002 WL 1155857 (N.D. Tex. May 29, 2002gre, howeve Plaintiff
asserts claims only against Judson ISD, and thus the § 1983 claim provides no adeligdnal r
not already available undgre Title VII Claim.

With regard to the potential prejudice in allowing amendment, the @odd that the
amendment would cause prejudice to Defendéfiten a plaintiff contends that he has been
discriminated against in his employment in violation of the equal protectause of the
Fourteenth Amendment, the evidentiary framework for Title VII cases & tasdetermine
whether the defendant intentionally discriminated against the plaiftiéfs, he “inquiry into
intentional discrimination is essentially the same for individual actioosght under 8 1983
and Title VII” Lauderdale 512 F.3d at 169.awrence v. Univ. of Tex. MedicBlanch 163
F.3d 309, 311 (5th Cir. 1999)Employment discrimination claims brought under 42 U.S.C.
88 1981, 1983, and 2000d are analyzed under tlleriary framework applicable to claims
arising under Title VII of the Civil Rights Act of 1964, as amended at 42 U.S.C. § 2000e et
seq”); see also St. Matg Honor Ctr. v. Hicks 509 U.S. 502, 506 n.1 (1993)Thus,
additional discovery would not be required on this aspect of the claim.

However, because liability under 8 1983 can be found against a governmental entity
only if based on official custom or poli©y the actions of an officiglolicymake, the § 1983
claim would add an additional layer of complexity to this case and require additional
discovery. As such, the Cadimds that it would prejudice Defendant. Although a continuance

could provide the time to conduct this additional discovery, the Court finds that it would not

! However, therés language in some cases indicating that theng be somaspecs, such as what constitutes an
adverse employment action, that may difieee McCullough v. Houston Cty., Ted87 F. Appx 282, 287 (5th
Cir. 2008) (oting that‘adverse employment actibis defined more broadly under § 1983 than itnisler Title
VII). If so, this could be confusing to a jury if this case proceeds to trial.
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cure all prejudicegspeciallygiventhe length of timehat this case has already been pending
A continuane would result in additional delays and costs, while providing no additional
benefit to Plaintiff in terms of reliefThe potential prejudice, coupled with the lack of
importance of the amendment, weigh heavily against amendment.
CONCLUSION

Based on a consideration of the ga@aise factors and in exercising its discretion, the
Court finds thaamendmento include a new 8§ 1983 claim is not warranted. The motion for
leave to amen@docketno. 82)is GRANTED IN PART and DENIED IN PARTThe motion
is DENIED agto the addition of a § 1983 claim but GRANTED in all other respects.

AMENDED SCHEDULING ORDER

The Court further finds that the trial in the case should {setrén light of Defendaid
advisory. Accordingly, thedeadline to file a Final Joint Pretrial Order and any motion in
limine isOctober 24, 2018.

The Final Pretrial Conference shall be heldTdwrsday, November 1, 2018 at 9:30
a.m.

TheJuryTrial Date isNovember 26, 2018 at 9:30 a.m.

It is so ORDERED.

SIGNED this3rd day of April, 2018.
\

o

XAVIER RODRIGUEZ
UNITED STATES DISTRICT JUDGE
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