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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

TROY CURTIS, TDCJ No. 1923080,
Petitioner,

V. Civil No. SA-16CA-867DAE

LORIE DAVIS, Director,

Texas Department of Criminal Justice,
Correctional Institutions Division,

W W W ) w w P W @ w

Respondent.
MEMORANDUM OPINION AND ORDER

Before the Court arBetitionerTroy Curtis’s Petitiorfor Writ of HabeasCorpus pursuant
to 28 U.S.C. § 2254 and accompanying Memorandum in Sufipacket Entries “DE” 1, 2)the
Respondent’s Answer @15),and Petitioner's Traverse ED16) thereto Also before the Court
is Petitioner’s Motion to Stay and Abate these proceedingB. 1(I).

In his petition, Curtis challenges the constitutionality of h2011 guilty plea for
aggravated robberyfor which he was placed on deferred adjudication community
supervision—as well as thesubsequent revocation of his deferred adjudication in 2014 for
violating the terms of his probatiorSpecifically, Curtis contends th&1l) his plea of guilty was
involuntary due to the ineffective assistance of his trial counsel; and (2) heeckaadifective
assistance at the revocation hearing due to counsel’s failure to (a) presentrayfukedefense,

(b) adequatelyinterview him to obtain the facts of the casand (c) request a continuance in
order toprepare a defense. Having revexithe record and pleadings submitted by bothies
the Court conclude®etitioneris not entitled to relief under the standards prescribed by the

Antiterrorism and Effective Death Penalty Act of 1996 (AEDPB&ge28 U.S.C. § 2254(d).

Dockets.Justia.com


https://dockets.justia.com/docket/texas/txwdce/5:2016cv00867/835214/
https://docs.justia.com/cases/federal/district-courts/texas/txwdce/5:2016cv00867/835214/17/
https://dockets.justia.com/

I. Background

In September 2011, Curtis pleaded guilty in Bexar County to aggravated robbery and was
placed on community supervision for a period of ten years following the trial coud&s or
deferring adjudication. Curtis was later found to have violated the terms of hisigmeblag
was arrested for criminal trespass and tampering with evidendesugust 2013-and his
community supervision was revokedhe trial court adjudicated guilt and Curtis veasitenced
to twentyfive years imprisonment. State v.Curtis, No. 2009 CR-0800A (Dist. Ct. Bexar
County, 227th Judial Dist. of Texas Mar. 31, 2014

On direct appeal to the Fourth Court of Appe@isrtis challenged the sufficiency of the
evidence supporting the trial court’s findings that he violated the conditions of hisipnodat
affirming Curtiss conviction, theappealscourt accurately described tharest that lead to the
revocation of Curtis’'s community supervision:

Deputy Pete Gamboa was acting in his-chffy capacity as a security
officer for the Springhill Apartments when he was notified by the apartment
manager thaCurtis was on the property without permissioDeputy Gamboa
approached Curtis and asked Curtis whether he knew he was not permitted on the
property. Curtis acknowledged that he did not have permissideputy Gamboa
informed Curtis of the criminal trpass signs at the entrance, and then asked if
Curtis had anything illegal on him that would poke or prick Deputy Gamboa if he
conducted a padown. Curtis stated that “he had bought something” and was
willing to show Deputy Gamboa where he purchased thgsd Before Deputy
Gamboa had an opportunity to jmitwn Curtis, Curtis pulled a substance out of
his right sock, pushed Deputy Gamboa back, and swallowed the subsidigce.
Deputy Gamboa secured Curtis, Deputy Gamboa asked him to open his mouth,
but Curtis had already swallowed the substan&ased on Deputy Gambaa
experience and training in the identification of narcotics, the substancéndnad t
appearance of crack cocainBeputy Gamboa arrested Curtis for tampering with
evidence.

Curtis v. Stag, No. 0414-236-CR, 2015 WL 672228at *1 (Tex. App.—San Antonio,

Feb.11, 2015, no pet.) (mem. op.).



OnJanuary 4, 201&Curtisfiled his firststate habeas corpus applicatrarsing the same
allegations that are now being presented to this Couvtaddismissed by the Court of Criminal
Appealsfor being noncompliant with Texas Rule of Appellate Procedure BxlIparteCurtis,

No. 8,57801 (Tex. Crim. App.Feb. 10, 2016). His second state habeas corpus appljcation
filed February 19, 2016, rad the same allegations awds deniedvithout written order orthe
findings of the trial court without a hearing agust 17, 2016 Ex parte Curtis, No. 84,578-02
(Tex. Crim. App.). The instanfederal habeas petition was placed in thegm mail systm on
August 25, 2016and filemarked on August 29, 2016.

[l. Standards of Review

A. Review of State Court Adjudications

Curtiss federal petition is governed by the heightened standard of review providee by t
AEDPA. 28 U.S.C.A. § 2254 Under 8§ 2254(d)a petitionermay not obtain federal habeas
corpus reliefon any claim that was adjudicated on the merits in state court proceediregss unl
the adjudication of that claim either: (1) resulted in a decision thaterdsary to, or involved
an unreasonable application of, clearly established federal law, as determired Sypteme
Court of the United States, or (2) resulted in a decision that was based on an unreasonable
determination of the facts in light of thei@ence presented in the state court proceeddrgwn
v. Payton 544 U.S. 133, 141 (2005). This intentionally difficult standard stops just short of
imposing a complete bar on federal court relitigation of claims already rejéttetate
proceedings.Harrington v. Richter 562 U.S. 86, 102 (2011) (citirféglker v. Turpin 518 U.S.

651, 664 (1996)).
A federal habeas court’s inquiry into unreasonableness should always be obghgve r

than subjective, with a focus on whether the state court’s afiplcof clearly established



federal law was “objectively unreasonable” and not whether it was incorrect or
erroneous.McDaniel v. Brown 558 U.S. 120 (2010)Mggins v. Smith539 U.S. 510, 5201
(2003). Even a strong case for relief does not meanstht court’s contrary conclusion was
unreasonable, regardless of whether the federal habeas court would have eeddife@nt
conclusion itself.Richter, 562 U.S. at 102Instead, a petitioner must show that the decision was
objectively unreasonabl&hich is a “substantially higher thresholdSchriro v. Landrigan550

U.S. 465, 473 (2007)0ckyer v. Andrade538 U.S. 63, 7596 (2003). So long as “fairminded
jurists could disagree” on the correctness of the state court's decision, acatates
determination that a claim lacks merit precludes federal habeas Riatfter, 562 U.S. at 101
(citing Yarborough v. Alvarado541 U.S. 652, 664 (2004))n other words, to obtain federal
habeas relief on a claim previously adjudicated on the mestata courtCurtis must show that
the state court’s ruling “was so lacking in justification that there was anweelbunderstood
and comprehended in existing law beyond any possibility for fairminded desagne.” Id. at

103 see also Bobby v. Dixph65 U.S. 23, 24 (2011).

Furthermore, except for the narrow exceptions contained in 8 2254(e)(2), a habeas
petitioner is precluded from further factual development in federal court andretyi®n the
evidence presented to the state court when chatigngi state court finding.Cullen v.
Pinholster 563 U.S. 170, 1882 (2011). Reasoning that “[i]jt would be strange to ask federal
courts to analyze whether a state court’s adjudication resulted in a decidiamrémsonably
applied federal law to facts not before the state co®ifyholsterexplicitly held that “[i]f a
claim hasbeen adjudicated on the merits by a state court, a federal habeas petitisher m
overcome the limitation of 8 2254(d)(1) on the record that was before that state clolirt.”

Thus, “evidence introduced in federal court has no bearing on § 2254(d)i@y'rend this



Court’s review “is limited to the record in existence at the fiofehe state court decision]gi,
the record before the state coutt’”

B. Review of Sixth Amendment Claims

The Court reviews Sixth Amendment claims concerning the allegdfective assistance
of trial counsel(IATC claims) under thefamiliar two-prong test established t&trickland v.
Washington466 U.S. 668 (1984)Under Strickland a petitioner cannot establish a violation of
his Sixth Amendment right to casel unless he demonstrat€k) counsel’'s performance was
deficient and (2) this deficiency prejudiced his defense. 466 U.S. 8&&R0. According to
the SupremeCourt, “[sjJurmountingStricklands high bar is never an easy taskPadilla v.
Kentucky 559 U.S. 356, 371 (2010).

In determining whether counsel performed deficiently, courts “must be highly
deferential” to counsel's conduct, and a petitioner must show that counsel’s pederied
beyond the bounds of prevailing objective professional standdddsat 68789. Counsels
“strongly presumed to have rendered adequate assistance and made all siglatisaons in
the exercise ofaasonable professional judgmeéntBurt v. Titlow 134 S.Ct. 10, 17(2013)
(quoting Strickland 466 U.S.at 690. “A conscious and informed decision on trial tactics and
strategy cannot bihe basis for constitutionally ineffective assistance of counsel unles®iillis s
chosen that it permeates the entire trial with obvious unfairnégsstton v. Cockre)l343 F.3d
746, 5253 (5th Cir. 2003). As the Supreme Court explaififflust asthere is no expectation
that competent counsel will be a flawless strategist or tactician, an attorney magy faattéd
for a reasonable miscalculation or lack of foresight or for failing to preparehfatrappear to be
remote possibilities.”Richter, 562 U.S. at 110.For this reasgnevery effort must be made to

eliminate the “distorting effects of hindsight.'Strickland 466 U.S. at 689Yarborough v



Gentry, 540 U.S. 1, 6 (2003) (“The Sixth Amendment guarantees reasonable competence, not
perfect avocacy judged with the benefit of hindsight.”) (citations omitted). Accolyirtigere
is a strong presumption that an alleged deficiency “falls within the wide m@ihgsasonable
professional assistance.’Feldman v. Thaler695 F.3d 372, 378 (5th Ci2012) (quoting
Strickland 466 U.S. at 689)).

To demonstrate prejudice, petitioner “must show that there is a reasonabtdgloility
that, but for counsel's unprofessional errors, the result of the proceeding would have been
different. A reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Strickland 466 U.S. at 694 Because this showing of prejudice must be “rather
appreciable,” a mere allegation of prejudice or the possibility of a differettiome is not
sufficient to satisfy the prejudice prong$trickland Crane v. Johnsqri78 F.3d 309, 312 (5th
Cir. 1999); Armstead v. Scqtt37 F.3d 202, 206 (5th Cir. 1994). As the Supreme Court
explained: “[T]he question in conductir®jricklands prejudice analysis iaot whether a court
can be certairrounsel’'s performance had no effect on the outcome or whether itstblpos
reasonable doubt might have been established if counsel [had] acted diffefeiuiyer 562
U.S. at 111(emphasis added) (citinggong v. Belmonte$58 U.S. 15, 27 (2009)). Rather, the
“likelihood of a different result must be substantial, just conceivable.”ld. at 112.

Finally, IATC claimsare considered mixed questions of law and factaedanalyzed
under the “unreasonable application” standard of 28 U.S.C. § 2254(8K&)Gregory v. Thaler
601 F.3d 347, 351 (5th Cir. 2010Where, as here, the state court adjudic#tedATC claims
on the merits, this Court must revieav petitioners claims under the “doubly deferential”
standards of botistricklandand Section 2254(d)Woods v. Ethertgnl36 S. Ct. 1149, 1151

(2016) (citirg Pinholster 563 U.S.at 190); Knowles v. Mirzayan¢géb56 U.S. 111, 112 (2009)



(same) In such cases, the “pivotal question” is hwhether defenseounsel’s performance fell
below Stricklands standards, but whether “the state court’s application of Stieckland
standard was unreasonabldichter 562 U.Sat 101. That is to say, the question to be asked in
this case is not whether counsel’s actions were reasonable, but whetheis'dmr reasonable
argument that counsel satisfi8tricklands deferential standard.Id. at 105.

lll. Analysis

A. Curtis’s Challenge tothe Guilty Plea(Claim 1).

In his first allegation, Curtis argues that his 2011 plea of guilty tcaagtgd robbery was
involuntary due to the ineffective assistance of his trial counsel, Deborah Burkerdig to
Curtis, Ms. Burkéailed to adequately investigate his case and improperly rejected a plea offer to
simple robbery without consulting him, which forced him to later enter an “unknowieg”gdl
guilty to aggravated robbery. For the reasons discussed below, howeverighatigntitled to
federal habeas reliein this claimbecausét is barred by the statute of limitations codified2@
U.S.C. 8§ 2244(d)(1).Moreover,the allegation was rejected by the state court du@ugtiss
state habeas proceedind3ecausehe record does not supp@rtiss claim that his guilty plea
was involuntary, and he fails to demonstrapeinsel’'s performance was either deficient or he
was prejudiced by any alleged deficien€urtis has not shown th#te state cat's merits
adjudication was either contrary tor an unreasonable application of, clearly bkshed
Supreme Court precedentederal habeas relief thereforeunavailable. Richter 562 U.S.
at101.

1. Petitioner’s first claim is time-barred.

Under the AEDPA, a state prisoner has one yedile a federal petition for habeas

corpus, starting, in this case, from “the date on which the judgment becamebyiriak



conclusion of direct review or the expiration bettime for seeking such review28 U.S.C.
§ 2244(d)(1)(A). Petitioner argues that his limitations period should not start Matith 31,
2014,when his community supervision was revoked and his guilt was adjudicated. (DE 16).
However,his first claim for relief challenges the voluntariness of his guilty plea whetkoldis
placement on deferred adjudication in the first pla(ieE 1, 2). Although an order of deferred
adjudicationis not a judgment under Texas law, the Fifth Circuit has found that it is a judgment
under relevant federal lgvincluding AEDPA'’s statute of liations SeeCaldwell v. Dretke
429 F.3d 521, 52829 (5th Cir. 2005)(finding a state court order of deferred adjudication
community supervision was a final judgment for purposes of triggering the lfdudraas
limitations period. Thus, the statute of limitations for challenging the original guilty plea began
to run when the trial court’s order deferring adjudicatiblecame final by the conclusion of
direct review or the expiration dh¢ time for seeking such review28 U.S.C. § 2244(d)(1)(A).
Following his plea of quilty, Curtis was placed on deferred adjudication on
Septembel 2, 2011, and did not appeaHis convictionthereforebecame finah month later on
October 12, 201,2when thetime for appealing his judgment and sentence expil®@éeTex. R.
App. P. 26.2 (providinga notice of appeamust be filed within thirty days following the
imposition of a sentenge As a result, the limitations period und&r2244(d)for filing his
federal habesa petition expired a year later on October 12, 2012. Although §(@%2¥also
provides that “[tlhe time during which a properly filed application for Spatgtconviction or
other collateral review with respect to the pertinent judgment or claim dingeshall not be
counted toward any period of limitation under this subsectiGuytis’'s state habeas petitions
have no tolling effect on the limitations period because they were not filedhenbeginning of

2016,well after theoneyear statute of limitations expiredcott v. Johnsqr227 F.3d 260, 263



(5th Cir. 2000). ConsequentlyCurtis’s 8 2254 petition, filed on August 25, 2636ver three
years and nine months after the limitations period expHieduntimely, and relief is barred
under the AEDPA.

Curtis has noprovidedany reason to equitably toll the limitations period in this case.
The Supreme Court has made clear that a federal habeas corpus petitioner mamsethibhi
the doctrine of equitable tolling “only if he shows (1) that he has been pursuing his rights
diligently, and (2) that some extraordinary circumstance stood in his nehpravented timely
filing.” McQuiggin v. Perkins133 S. Ct. 1924, 1931 (2013jplland v. Floridg 560 U.S. 631,
649 (2010). In his reply to the Respondent’s Answer, Cudtes not assert any extraordinary
circumstance prevented him from filing earlier; instead, he contendghthi@nitations period
should not start until the adjudication of his guilt in March 2014. (DE 1623t But Curtis’'s
ignoranceof the appropriatdaw and unfamiliarity with the legal process do not justify equitable
tolling. U.S. v. Petty530 F.3d 361, 3666 (5th Cir. 2008)see alscSutton v. Cain722 F.3d
312, 31617 (5th Cir. 2013) (a garden variety claim of excusable neglect does not warrant
equitable tolling). Moreover, “[e]quity is not intended for those who sleep on their rights.”
Manning v. Epps688 F.3d 177, 183 (5th Cir. 2012ecause Curtifailed toassertanyspeific
facts showing that he was prevented, despite the exercise of due diligence parthfrom
timely filing his federal habeas corpus petition in this Court,fing$ claim is untimely and
barred by §244(d)(1).

2. Petitioner has not shown that higyuilty plea was involuntary.

A voluntary guilty plea waives all ngurisdictional defects preceding the pleEollett v.
Henderson411 U.S. 258, 265 (1973)nited States v. Scrugggl4 F.3d 258, 2662 (5th Cir.

2013); United States vDaughenbaugh549 F.3d 1010, 1012 (5th Cir. 2008). This includes



errors of constitutional dimensiorUnited States v. Bro¢cd88 U.S. 563, 5734 (1989). Thus,
the only claims that survive a gtyilplea are those implicatintpe validity of the plea itsf.
Tollett, 411 U.S. at 26)nited States v. Glinse209 F.3d 386, 392 (5th Cir. 2000).

A guilty plea is valid only if entered voluntarily, knowingly, and intelligenthyjth
sufficient awareness of the relevant circumstances and likely consequeBcadshaw v.
Stumpf 545 U.S. 175, 183 (2005W)jnited States v. Hernande234 F.3d 252, 254 (5th Cir.
2000). A plea is intelligently made when the defendant has “real notice of the trueafiahee
charge against him.Bousley v. United State$23 U.S. 614, 618 (1998) (internal quotation
marks omitted). And a plea is “voluntary” if it does not result from force, threasppar
promises, misrepresentations, or coercibmited States v. Amayal11 F.3d 386, 389 (5th Cir.
1997). The longstandinggst for determining the validity of a guilty plea is whether the plea
represents a voluntary and intelligent choice among the alternative courséisrobaen to the
defendant.Hill v. Lockhart 474 U.S. 52, 56 (1985)jnited States v. Juare72 F.3d381, 385
(5th Cir. 2012).

The record in this case indicat€sirtiss plea was a voluntary and intelligent choice.
Curtis signed the “Court's Admonishment and Defendant's Waivers and Affidavit of
Admonitions” (DE 11-2 at 26-29 statinghe waived his congutional rights associated with a
trial freely and voluntarily and he understood the consequences of his waiver. In thisedbc
Curtis stated that he understood the court's admonishments and that he was sétisftae
advice and representation bys attorney. Curtis also signed the plea bargain along with a
stipulation of evidence and judicial confession where he again indicated that haaowiére
court’s admonitions, was aware of the consequences of his plea, and that haspleduntarily

given. (DE 11-2 at 30-34).
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Any documents signed by the defendant at the time of the guilty plea are emtitled t
“great evidentiary weight.”United States v. Abre®0 F.3d 29, 32 (5th Cir. 1994jtobbs v.
Blackburn 752 F.2d 1079, 1081 (5th Cir. 1985 Petitionets signature onthe guilty plea
documents is prima facie proof of the validity of the pl&aeriot v. Whitley18 F.3d 311, 314
(5th Cir. 1994). “The subsequent presentation of conclusory allegations which are ueslupport
by specifics is subject to summary dismissaBtackledge v. Allison431 U.S. 63, 74 (1977)
Curtishas not provided any evidence or argument that would overcome this strong presumption.

Nor has he established that his counsel rendered ineffective assistance andscounsel’
actions compelled him to plead guilty. The appropriate standard to evaluate theesféss of
counsel with regartb a guilty plea is the familigBtricklandtwo-part test. Hill v. Lockhart 474
U.S. 52, 58 (1985) (citin§trickland 466 U.S. at 668)Again, the petitioner must first show his
counsel’'s performance fell below “an objective standard of reasonabfengssckland 466
U.S. at 68889. But, in the context of a guilty plea, provi8gicklands prejudice requirement
turns “on whether counsel’s constitutionally ineffective performancetatfebe outcome of the
plea process.”Hill, 474 U.S at 59. Thimeans, “in a guilty plea scenario, a petitioner must
prove not only that his attorney actually erred, but also that he would not haxgutedbut for
the error” and, instead, “would have insisted upon going to tridtrhsteadv. Scott 37 F.3dat
206 (citations omitted). This assessment will turn partially on “a prediction of whatuttome
of a trial might have been.Id.

Petitionerassertghat his plea was involuntary because his trial attorney, Deborah Burke,
initially turned down a plea offer to simple robbery without his permission. Aside the fact
that such an allegation does little to establish that Curtis’s actual guilty plea (Eedpp the

alleged proffer for a lesser offense) was involuntary, it is also conteavby the record in this

11



case. The plea bargaisigned by Curtis indicatethe State offered a punishment of ten years
imprisonment and a $1,500 fine for the felony offense of aggravated robbery which had a
potential range of punishment from five to ninaigpe years. (DE 112 at 2629). There is
nothing in the record to sugsfethat Ms. Burke was offered, and rejected, a plea for simple
robbery. In fact, it suggests the oppositén an affidavit submitted to the trial court during
Curtis’s state habeas proceedings, Ms. Burke stated she never had a discussinimganpéa
to robbery as opposed to aggravated robbery, much less was offered such BpBl4&1§ at
258). Thus, Curtis’s conclusory allegatisrninsufficient toraise aconstitutional claim.Perillo
v. Johnson79 F.3d 441, 444 (5th Cir. 199&och v. Pucktt, 907 F.2d 524, 530 (5th Cir. 1990).

Regardless,wen assumingounsel was deficienCurtisstill cannot showhe would not
have pleadd guilty to aggravated robbemnd would have instead insisted on going to trial but
for counsel’s error.Armstead, 37 F.3d at 206. Again, such assessment will turn partially on
“a prediction of what the outcome of a trial might have bedn.” The record is silent as to
whetherCurtis would have made the decision to plead not guilty andogoal had he been
informed of a previous plea offer for simple robbeHowever,the record does indicate that in
signing the waiver and stipulations of the trial court, Curtis understood the clag@ajast him,
admitted he committed the offense of aggravated robbery, the plea was in hisdoest, iahd
he was satisfied with the advice of counsel. (DEL&1lat 257). Thus, based on the record
before the Court, it appears unlikelgtRionerwould have chosen to go trial.

In light of the record evidence supporting the voluntariness of his guilty plea, in addition
to the factCurtisfailed to prove counsel’s performance was deficient or his plea was involuntary
due to ineffective assistance of counsel, this Court must findCidis entered into hiplea

voluntarily, knowingly, and intelligently. MoreoveGurtis completely failed to prove that, but

12



for his attorney’s actions, he would have chosen to proceed to Plitionerhastherefore
failed to establish a claim of ineffective assistance of coungdill, 474 U.S. at 58.
Accordingly, federal habeas relief must be denied bed@etsgonerfails to meet his burden of
proof undethe AEDPA. 28 U.S.C. § 2254(d).

B. Curtis’s IATC Claims Regarding the Revocation Proceeding (Claim 2).

In his second claim for relief, Curtiglleges that his attorney, Debor&8urke, was
ineffective both before and during his March 24, 2014, revocation hea8pecifically, Curtis
asserts counsel failed: (1) investigate the facts and speak to witnesses, (2) interview him about
the facts of the case, and (3) seek a continuance to mltoe/ time to prepare a defens&milar
to his previous claimthese allegations were rejected by the state coumgl@urtis’'s state
habeas proceedings. (DE-1%). Because Curtis has not shown tiejection on the merit®
be contrary to, or an unreasonable application of Strecklandstandard, federal habeas relief is
unwarranted Richter, 562 U.S. at 101.

To start the record contradicts Curtis’s assertions concerning counsellegriag
investigation and preparation. At the request of the trial court, counsel submittefttawntaf
during Curtis’s state habeas proceedings responding to the allegdtioeffective assistance.
In part, counsel stateshe had “reviewed all reports, photos, witness statements, and discussed
the facts with [Curtis] and [his] wife.” (DE 118 at 25859). This uncontroverted affidavit,
which was found credible by the trial court and is therefore entitled to a giresgmption D
correctness, is itself evidence that counsel's-hg@ing investigation and preparation fell
“within the wide range of reasonable professional assistané®ldman 695 F.3d at 378.
However, counsel’'s “rigorous defense” (DE-18 at 258) at the heagns perhaps even more

persuasive. In spite of her belief that the state had not provided proper notice of ¢as char
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against her client, Ms. Burke successfully persuaded the state to abandon an asgaait ittea
outset of the heariny.She also exnsively crossxamined the state’s two witnesses, and called
three witnesses, including Curtis himself, to testify. In light of the reckemhonstrating
counsel's thorough representation, the Court finds Curtis’'s allegations thatlkcdaifed to
prepae or present a “meaningful defense” to be conclusory and basef=sBeazley v.
Johnson,242 F.3d 248, 270 (5th Cir. 20019effserving and conclusory allegations will not
support federal habeas relief).

Furthemore even if counsés performance can somehow be considered deficiethdor
reasons stated in Curtis’s petition, there still is no reasonable probabitityh¢halleged errors
would have affected the outcome of his revocakiearing. Strickland 466 U.S. at 694 Again,
Curtis must establish thahe “likelihood of a different result must be substantial, not just
conceivable.”Richter, 562 U.S. at 112This Curtis has failed to do, as he has not pointeshyo
evidence that would lead reasonable jurists to believe hbadid not commit either of the
underlying offenses-criminal trespass and tampering with evidentleat led to the revocation
of his community supervision. Thus, because the state court’s rejection of GATG £laims
was clearly reasonable, deferenoest be accorded to the determination and federal habeas
relief denied.

V. Motion to Stay

In a separate motio(DE 10) Curtis requests that this Court stay and abate these
proceedings to allow him to return to state courfptesentnew claims centered around an

unexhausted affidavit that purporbgdvill prove him innocent of the criminal trespass charge.

! Curtis contends that this alleged lack of proper notice dhbave promptedounsel to seek a

continuance. But in light of the fact that counsel was clearly prepared foedhady Curtis fails to demonstrate
that such a continuance was necessary or would have been gréetitbch 907 F.2d at 52{stating“counsel is
not required to make futile motions or objections.”

14



This Gourt has “broad discretion to stay proceedings as an incident to its power t dentr
own docket.” Clinton v. Jones520 U.S. 681, 706 (1997) (citingandis v. North American Co.
299 U.S. 248, 254 (1936)). Although AEDPA did not deprive district courts of that authority,
the statute did circumscribe their discretion by requiring that the decision ® asstay be
compatible with the purposes of the AEDPRhines v. Webeb44 U.S. 269, 276 (2005). Thus,
a stay is available “only in limited circumstancedd. Specifically, in order to grant a stay of
the proceedings, the Supreme Court held that (1) the district cwst determine “there was
good cause for the petitioner’s failure to exhaust his claims first ingiaté’; (2) regardless of
good cause, an abuse of discretion would occur if the district court grantéticngrea stay
“when his unexhausted claims are plainly meritless”; and (3) a stay should nonhtesl giha
petitioner engages in abusive litigation tactics or intentional dellds.’at 27778. Curtis does
not fall within these “limited circumstances.”

Curtis wishes to return to staiourt to exhaust claims of actual innocence and
withholding of evidence regarding the affidavit of Tryphosa Bald{iag 7), a former resident
of the apartments where Curtis was arrested. Curtis contends that theswinéd establish his
innocence by @ntradicting testimony given at the hearing, as the affiant stateshiatoes not
know who Curtis is and therefore could not have assisted the apartment manager yndentif
Curtis for purposes of being given a warning not to trespass. WBtis Gasprovided no reason
why this affidavit, as well as the accompanying claims, could not have been piesetie
state court during his original state habeas proceedings. Infdegdd appears to fault his trial
counsel for not speaking with or calling Ms. Baldwin as a witness, which indibédesvtdence
could have been obtained well before his stabeasproceedings. As such, Curtis cannot

establish “good cause” unddre Rhinesstandard

15



Moreover,an abuse of discretion would occur if this Gogiranted a stay becauee
unexhausted claims are “plainly meritles®Rhines 544 U.S. at 277.Because Curtis failed to
properly raise the claims in his prior state habeas proceedisigequiredby 28 U.S.C.
§ 2254(b)(2) they are subject to dismissas unexhausted and procedurally defaulteder
Supreme Court and Fifth Circuit precedent. As the Fifth Circuit recentlyiexepl,

Failure to exhaust state remedies and state procedural default are related
but distinct concepts. If a claim is merelywexhausted but not procedurally
defaulted, then, absent waiver by the state, a district court must either dismiss the
federal petition or stay the federal proceeding while the petitioner exhhests t
unexhausted claim in state court. But if a claim ishbahexhausted and
procedurally defaulted, then a district court may deny the federal petitiaghdutr
A claim is both unexhausted and procedurally defaulted where “the prisoner fails
to exhaust available state remedies, and the state court to whichisibeep

would have to present his claims in order to exhaust them would find the claims
procedurally barred....”

Norman v. Stephen817 F.3d 226, 231h.1 (5th Cir. 2016)(quoting Kittelson v. Dretke426

F.3d 306, 315 (5th Cirk005)). Thus, alhough thenormal rule is that a claim grocedurally
barredfrom federal reviewonly whenthe last state court to consider the claim expressly and
unambiguouslyapplied a state procedural bauch a rule does not apply to cases where a
petitioner has failed to &aust state remedies and the state court to which he would be required
to present the claim would now find the claims procedurally bar@deman v. Thompspbs01

U.S. 722, 735 n.1 (1991).

Here, even if Curtisvere given another opportunity to retumstate court, there is no
guestion that the Court of Criminal Appeals would dismiss any application asssivece
pursuant to Texas Code of Criminal Procedure Article 18@7of the Texas Code of Criminal
Procedure.The Fifth Circuit hagonsistently held that where a petitioner raises claims in federal
court that have not previously been presented to the state courts, and Articl& ¥1\duld

apply to foreclose review of the claims if presented in a successive state habeasi@pslich

16



is an adequate state procedural bar foreclosing federal habeas review of the Seane.qg.,
Bagwell v. Dretke 372 F.3d 748, 7556 (5th Cir. 2004) (holding a petitioner procedurally
defaulted by failing to “fairly present” a claim to the statmurts in his stte habeas corpus
application) Smith v. Cockrell311 F.3d 661, 684 (5th Cir. 2002) (holding unexhausted claims
were procedurally barred)pnes v. Johnsoril71 F.3d 270, 2787 (5th Cir. 1999)game). Any

new claims Curtis wishes to prest would thereforebe procedurally defaultedSee Keeney.v
TamayeReyes 504 U.S. 1, 40 (1992) (holding that an unexhausted claim is procedurally
defaulted for federal habeas purposes if the claim would now be proceduralty ipathee state
court); Martinez v Johnson 255 F.3d 229, 239 (5th Cir. 2001) (same).

As a result, Curtiss precluded from federal habeas review of his new clainhsss he
can show cause for the default and resulting prejudice, or demonstrate that thefaitung’$o
consider his claimwill result in a “fundamental miscarriage of justiceColeman 501 U.S.at
750-5% Barrientes v. Johnso221 F.3d 741, 758 (5th Cir. 2000kurtis has madeo attempt to
demonstrate cause and prejudice for his failure to raise thages in state courtNor has he
made any ampt to demonstrate that the Court’'s dismissal of these claims will result in a
“fundamental miscarriage of justice."Consequently, écausethe new claims wereclearly
available during his state habeas pemlieg but not properly asserted, the procedurally defaulted
claims areconsidered meritless under tR@inesstandard.Neville v. Dretke423 F.3d 474, 480
(5th Cir. 2005) (holding that a procedurally barred claim is “plainly meritlassierRhines.
Themotionto stay and a#ite these proceedingstherefore denied.

V. Certificate of Appealability

The Court must now determine whether to issuaergficate of appealability (COA See

Rule 11(a) of the Rules Governing 8 2254 Proceedirigsler—E| v. Cockrell,537 U.S. 322

17



335-36(2003) (citing 28 U.S.C. 8§ 2253(d)). A COA may issue only if agtitioner makes “a
substantial showing of the denial otanstitutional right. 28 U.S.C. § 2253(c)(2). If a district
court rejects a petitioner’s constitutional claims on the merits, the petitionerdemsinstrate
“that reasonable jurists woulithd the district court’'s assessment of the constitutional claims
debatable or wrong.’Slack v. McDaniel529 U.S. 473, 4842000). This requires g@etitioner to
show “thatreasonable jurists could debate whetherpétition should have been resolved in a
different manner or that the issupgsesented were ‘adequate to desermeoaragement to
proceed furthet” Miller—El, 537 U.S. at 336 (citatioomitted)

A district court may deny &OA sua spontewithout requiring further briefing or
argument. SeeAlexander v. Johnsor211l F.3d 895, 898 (5th Ci2000). For the reasons set
forth above, theCourt concludes that juristsf reason would not deteathe conclusion that
Curtis was not entitled to federal habeas reli®$ such, a COAvill not issue.

VI. Conclusion and Order

Petitioner has failed to establish thhe state couts rejectionof the aforementioned
claimson the meritduring hs state habeas corpus proceeslimgs either (1) contrary to, or
involved an unreasonable application of, clearly established federal lawteasided by the
Suprene Court of the United States, or (2) based on an unreasonablaidatien of the facts
in light of the evidence presented in tpetitioner's state trial, appellate, and habeas corpus
proceedings.As a resultCurtiss federal habeas corpus petition does not warrant federal habeas

corpus relief.
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Accordingly, based on the foregoing reasdfidS HEREBY ORDERED that

1. Federal habeas corpus relieDENIED andPetitioner Troy Curtis Petition for Writ
of Habeas Corpus pursuant to 28 U.S.C. § 228&ttign (DE 1) is DISMISSED WITH
PREJUDICE;

2. Petitioner’'s motion for a stay and abeyance (DESIDENIED;

2. No Certificate of Appealaility shall issue in this case; and

3. All other remaining motions, if any, db&ENIED, and this case isow CLOSED.

It is SOORDERED.

SIGNED this 9th dayof March 2017.

Fd
David Aa Ezra
Senior United States Distict Judge
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