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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

TERRI NIEMIETZ, )
)
Plaintiff, )
)
V. )  Civil Action No. SA-17-CV-401-XR
)
CITY OF CONVERSE, ET AL ., )
)
Defendants. )
)
)
ORDER

On this date, the Court considered the status ofabimestyled and numbered case
After careful consideration, th@ourt GRANTS IN PART and DENIES IN PARDefendant’s
Motion to DismisgDocket no. 11).

BACKGROUND

Plaintiff filed her Original Complaint on May 8, 2017. Docket no. 1. Plaintiff brings
causes of action pursuant to Title VII of the Civil Rights Act of 1964, as amended.$42.U
8 2000eet seq); the Americans with Disabilities Act of 1990'ADA”) , as amended (42 U.S.C.
8§ 12101et seq); the Age Discrimination in Employment Act (“ADEA”) (29 U.S.C. § 6@t
seq); 42 U.S.C. 8§ 1981, 1981a, and 1983; and the Texas Labor Code, Chapter 21 and § 52.031.
Id. at 2-2.

Plaintiff is a former employee of the City of Converse. $heviously filed a charge of
discrimination againsthe City of Converse Police DepartmegtiCCPD”) on or about May 16,
2016 with the Equal Employment Opportunity Commission (“EEO(@)at 3. Plaintiff alleged

discrimination based on age, race, and disabiitye alsccomplained of sexual harassment by
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City Manager Lanny Lambertid. Plaintiff further alleged she experienced retaliation from
Lambert, newly hired Police Chi&idel Villegas, and Mayor Al Suarez in the form of a hostile
work environmentld. She resigned from her employment with the City On February 9,
2017, the EEOC issued a Notice of Right to SdePlaintiff then brought this suit on May 8,
2017.

Plaintiff statesshe was employed by the City of Converse at the city’s police department
in 2007 as the first ever Communications SupervigbrShe resigned from that position with
twenty-eight years of Emergency Services experience and tviieetyears of law enforerent
experienceld. at 4. Plaintiff alleges she experienced no employment problems with any prior
employers or the City of Converse, until she complained about sexual harassmest aga
Defendant Lambertd.

Plaintiff alleges Lambert subjected her to sexual harassment in the formlzdssxk and
inappropriate texts, jokes, and pictures sent to her cell phone, usually during latg é&emsn
Id. Plaintiff informed Rick JamisorRolice Chiefat that time, about the communication and that
she wanted ita stop, and she followed the City’s policy to report the conduct, specifically
reporting it to Human Resourcdd. Plaintiff alleges that a few days later, Lambert stated in a
Directors meeting that all Directors needed to be careful about textiogdgudtes, but that he
later told Plaintiff, “three other women in prior cities complained on me angoallget are
warnings and they don’t do much morkl”

According to Plaintiff, Lambert ceased sending messages and texts,eboegdn to
experienceetdiation for reporting the sexual harassmddt.She alleges that in October 2015,
she was renvestigated for a 201%vork incident that theCity previously investigated and
originally “corrected with a letter of counseling” issued to Plainkdf.at 4-5. Plaintiff alleges
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she was cleared of any new alleged violations, but Lambert wanted to now suspemnty he
because of her sexual misconduct replort.Shortly thereafter, Plaintiff alleges forméhief
Jamison retiredbecauséne was under duressid pressure from Lambert to suspend Plaintiff for
one to two days without payd. After Jamison’s departure, Plaintiff received a written
reprimandld.

At a later norspecified date, Plaintiff alleges Lambert asked her, “You readyglo fior
your jol??” Id. Plaintiff alleges Lambert escalated efforts to force her out of her jobwiok
Jamison’s resignationd. Plaintiff allegesthe City of Converse contacted outside organizations
to outsource Plaintiff's jobld. The organizations were allegedlyddo not inform Plaintiff, but
shelearned of these facts through friends in law enforcenhgrRlaintiff states this information
influenced her decision to resighd. Plaintiff alleges that in 2016, many police department
employees over the age oftipretired, including Plaintiffld. at 6.

Plaintiff alleges she experienced retaliation through changed work hours aed exina
income following a cancellation of aMemorandum of Understanding between the City of
Converse and Alamo Area Councils@bvernments.ld. In April 2016, new Police Chief Fidel
Villegas, hired by Lambert, arrived and stated Plaintiff's schedule wouldgehts midnights.
Id. Plaintiff alleges in her first meeting with Villegas, he “belittled and yelled at her tvéh
office door open and other employees around, humiliating [h&t].Plaintiff alleges Lambert
provided Villegas with information to harass, criticize, ridicule, and humiliateltheVillegas
allegedly told Plaintiff she was “nothing” and “not knowledjle erough to teaclicertain]
classes.ld.

Plaintiff states after this meeting and “other illegal actions by Defendahis,decided to
resign and told Villegas she was giving him her noti¢geat 6-7. Villegas allegedly asked her to
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wait “because it wouldolok bad if she quit right after he startettd”! at 7. Plaintiff states the
Assistant City Manager said in a meeting that Plaintiff's salary could be upay t&t least two
officers instead of her, leading Plaintiff to believe “[o]bvioustg City wantd her gone and
they would continue to force her outd. Plaintiff turned in her written notice dated April 13,
2016, and resignedd. Plaintiff allegeshe City of Converse’s attempts to outsource her position
ceased following her resignatidd. Plaintiff alleges she was ford¢o forego obtaining her full
retirement benefits because she could no longer tolerate the acts agaidst her.

Plaintiff alleges Mayor Suarez influenced the decisions of Lambert, wkedtasllegas
to “makelife miserable” for Plaintiff. Plaintiff states th&uarezcommented thatore diversity
was needed in the Cityd. Plaintiff alleges older workers and workers “in other protected
classes” were replaced by those “outside of their protected didss.”

Plaintiff states her medical bills for rheumatoid arthritis treatment were “[ansthke
against [her] continued employment” becaskeand older employees maxed out on the $3,700
insuranceamount the City had to pay émeir behalf.Id. at 7-8. Plaintiff alleges omments were
made during insurance meetings that “older people were costing the city and oegaléttt at
8.

Plaintiff states she has been unable to securetifudd employment since she was
allegedly forced to leave her positidd. She alleges Defendants are “blacklisting” her because
they are “vengeful and motivated by discrimination and retaliation againsirioe she caused
problems for them.Id.

Plaintiff now brings claims for discriminatoryetaliation, “retaliatory hostile work

environment,’race discrimination, age discrimination, disability discrimination, and blacklisting,



as well as action against Defendants Villegas, Lambert, and Suarezrinntiie@dual and
official capacitiesld. at 9-14.
DISCUSSION
. Legal Standard

“To survive amotion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fAshctoft v. Igbal 556
U.S. 662, 678 (2009quotingBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). A claim
for relief must contain (1) “a short and plain statement of the grounds for the court’s
jurisdiction”; (2) “a short and plain statement of the claim showing that the pleaéetitled to
the relief”; and (3) “a demand for the relief ght” FED. R. Civ. P.8(a). In considering a motion
to dismiss under Rule 12(b)(6), all factual allegations from the complaint should beatakee,
and the facts are to be construed favorably to the plaiRgfihnandezvontez v. Allied Pilots
Assoc,. 987 F.2d 278, 284 (5th Cir. 1993). To survive a 12(b)(6) motion, a complaint must
contain “more than labels and conclusions, and a formulaic recitation of the elemeamsusie
of action will not do.”Twombly 550 U.S. at 555.

[I.  Application

Plaintiff's live complaint is hard to follow in terms of which claims are being brought
against which Defendants, but her Response to Defendants’ Motion to Dismiss (Docket no. 14)
more clearly delineatemmongDefendants and the allegations against them. The @alufirst
analyze claimsgainst Defendants CCPD and City of Converse, then claims against individual

Defendants Villegas, Lambert, and Suarez.



A. City of Converse Police Department

Plaintiff named as Defendant the CCPD in her Original Complaint. Docket no. 1.
Defendants argue that Plaintiff fails to state a valid claim against the CCRDskelt is not a
jural entity and lacks the legal capacity to be sued. Docket no. 11 at 9.

The “[c]apacityto sue or be sued” is governed by “the law of the state where the court is
located.” FED. R. Civ. P. 17(b) (3). Thus, Texas law governs on this quesfiansue a city
department in Texas, “[the department] must enjoy a separate legal existence,” niesniing
must be “a separate and distinct corporate entibafby v. Pasadena Police D&p939 F.2d
311, 313 (5th Cirl991) (internal citations omitted). Thus, unless the “true political entity” has
explicitly “[granted] the servient agency with juralthaority,” it may not sue nor be suddarby,

939 F.2d at 313.

Plaintiff pleads no facts that demonstrate that the City of Converse masdytlae CCPD
with jural authority as a separate entity. Courts routinely dismiss claiaiasagyovernment
departmets and agencies that lack independent jural status, even when they are reskin
with the government entitySee, e.g.Order Granting Motion to Dismissjughes v. City of
Schertz 2007 WL 3128511, at 2 (W.D. Tex. Sept.28, 2007) (dismissing aity’s fire
department that was sued together with the city, which had reserved in its athgrvevers and
had not exptitly granted jural authority)As a result,Plaintiff fails to stateany claim against
Defendant CCPD upon which relief can be granted

B. Municipal Liability

Plaintiff brings claims for discriminatory retaliation, “retaliatory hostile work

environment,race discrimination, age discrimination, disability discrimination, and blaclgistin

against the City of Converse. Docket no. 1.



1. Discriminatory Retaliation

Title VII prohibits employers from retaliating against employees for engaging in
protected conduct, which includes filing charges of harassment or discronind2 U.S.C.

8§ 2000e3(a); Perez v. Region 20 Educ. Serv. C8B07 F.3d 318, 325 (5th Cir. 2002). In her
complaint, Plaintiff alleges that she was retaliated against based on hemdbapposition to
the discriminatory practices of Lambert and reporting those practices supenvisor. Docket
no. 1 at?9.

Where, as he, there is no direct evidence of discrimination, courts apply the
McDonnell-Douglas burdenshifting framework to Title VII retaliation claimsMcDonnell
Douglas Corp. v. Greerd11 U.S. 792 (1973)]lenkins v. City of San Antonio Fire Diep/84
F.3d 263,267-68 (5th Cir. 2015). To make out the prima facie case, a plaintiff must prove that
(1) she engaged iconduct protected by Title VI[2) she suffered a materially adverse action
and (3) a causal connection exists between the protected activityeaadvigtrse actiodenking
784 F.3d at 269 (citingryain v. Wal-Mart Stores Tex. |. B34 F.3d 473, 484 (5th Cir. 2008)).

For an employment action to be materially adverse, “a plaintiff must showathat
reasonable employee would have found the challeagedn materially adverse, which in this
context means it well might have dissuaded a reasonable worker from making orisgpgport
charge of discrimination.Burlington N. & Santa Fe Ry. Co. v. Whi&18 U.S. 53, 68 (2006)
(internal quotations omitted}.his standard “prohibit[s] employer actions that are likely to deter
victims of discrimination from complaining to the EEOC, the courts, and their employdrile
accounting for the fact that “petty slights, minor annoyances, and simple lgdo@fmaners
will not create such deterrencéd. The standard is objective, but “the significance of any given
act of retaliation will often depend upon the particldscumstancesContext matters.ld. at

7



68—69.If a plaintiff proves she suffered an adverse action, she must finally grave tausal
link existed between the protected activity and adverse a@sns v. Fort Bend Cty765 F.3d
480, 489 (5th Cir. 2014}ert. denied sub nonfort Bend Cty., Tex. v. Davyid35 S. Ct. 2804
(2015).

Defendant does not contest that Plaintiff engaged in protected conduct. Becaype the t
of conduct protected by Title VII is broadly defined as opposition to any peactade unlawful
by Title VII, see Crawford v. Metro Gov't of Nashville and Davidson County, T&35. U.S.
271, 27+78 (2009) theCourt assumes Plaintiff engaged in protected activity when she reported
the alleged sexual harassment.

Plaintiff alleges she experienced retaliation when she wawestigated for a 2012 work
incident, receved a written reprimand following that investigation, learned the City contacted
outside organizations in an attempt to outsource her job, changed work hours, denied extra
income, and endured verbal harassment from Defendant Villegas. Defendantsiarglserttiff
fails to allege she suffered a materially adverse action, and that shefallege any causal
connection.

Plaintiff alleges that she was forced to resign after facing the altetgdtion following
her harassment report. Taken togetl##gintiff sufficiently pleads she suffered a materially
adverse action. She alleges actions that might have dissuaded a reasonable anonkerking
or supporting a charge of discrimination. Plaintiff, howevails to sufficiently allege that a
causal connection exists between any materially adverse action and her harasspwht

Temporal proximity “between protected activity and alleged retaliation is tsuase
enough to establish causation at the prima facie stRgeter v. Houma Terrebonne Housuth.

Bd. of Comrirs, 810 F.3d 940, 9489 (5th Cir. 2015). The Fifth Circuit has accepted gaps of
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about two months as sufficiently close support an inference of a causal limkchard v.
Cingular Wireless LLC233F. App’'x. 334, 338 (5th Cir2007);Evans v. City of Houstqr246

F.3d 344, 354 (5th Ci2001) (noting that “a time lapse of up to four months has been found
sufficient”); seeStroud v. BMC Software, In2008 WL 2325639, at *6 (5th Cir. June 6, 2008)
(noting a fivemonth lapse, by itself, does not support an inference on a causal link, but two and
a half months is short enouglcf, Barkley v. Singing River Electric Power Ags433 F. App’x

254, 260 n.10 (5th Ci2011) (noting the Supreme Court has cited cases finding three and four
month gaps insufficient)Plaintiff alleges she was -avestigated for the 2012 incident in
October 2015, two months after she complained of sexual harassmangust 2015 The
written reprimand seemingly came in Jaiyua016, some five months after Plaintiff's report.
Plaintiff alleges no date for when the City allegedly attempted to outsourc¢oltreran
outsourcing the City intended to not tell Plaintiff abeuthich was never carried out, nor does
she allege a date for when she \alilsgedly denied extra income. Plaintiff finally alleges Chief
Villegas changed her work hours and verbally harassed her in April 2016, ten months after her
report.

Althoughthe firstalleged actioroccurstwo months after Plaintiff's report, the temporal
proximity aloneof the events leading up to Plaintiff allegedly being fortedesignfails to
support an inference of a causal lifaintiff fails to state additional facts to establish a causal
link, particularly given that she received a written reprimand and no suspensioriethpted
outsourcing never took placghe allegedo date orclearactor with respect to the denied extra
income and she alleges no connection between the subject matter of the verbal assault and her

report.



In sum,because¢he Court finds thallaintiff does not allege facts on afi the necessary
elements of her discriminatory retaliation claim, Plaintiff fails to state a claim upon védiieh
can be granted

2. Retaliatory Hostile Work Environment

Plaintiff states a claim fdfretaliatory hostile work environmehtDocket no. 1 at-910.

It is unclear, however, as to whether Plaintiff intends to bring an additional clametdétiation,

or a claim for hostile wik environment. Although Defendants ask the Court to dismiss all claims
against Defendants, Docket no. 11 at 2, Plaintiff alleges that Defendants’ Mobigntiss does

not specificallyaddress Plaintiff's claim foretaliatoryhostile work environment. Docket no. 14

at 2.

Given the lack of clarity relating to both Plaintiff's actual claim and Defetsdd/lotion
to Dismissthe Court requests the parties to prepare to clarify the claim and motion to dismiss
the upcoming status conference on Thurs&aptember 28

3. Section 1983 Race Discrimination

Under42 U.S.C. 81983 a claim of municipal liabilityrequires proof of three elements:

a policymaker; an official policy; and a violatioh constitutional rights whose ‘moving forae’

the policy or custom.Piotrowski v. City of Houstqr237 F.3d 567, 57&th Cir. 2001)(citing
Monell v. Dept of Soc. Servs. of City of New Y,0d36 U.S. 658, 6941978)). There is no
respondeat superioliability for a municipality under Section 83. Bd. of Comrirs of Bryan
County v. Brown520 U.S. 397, 4031997); Monell, 436 U.S. at 690. Thenaonstitutional
conduct must bédirectly attributable to the municipality through some sort of official action or
imprimatur; isolated unconstitutional aens by municipal employees will almost never trigger
liability.” Piotrowski 237 F.3d at 578The municipdk policy or custom must cause the
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employee to violata person’sonstitutional rightsFraire v. City of Arlington 957 F.2d 1268,
1277 (5th Cir. 1992).

Plaintiff alleges that because Defendants discriminated against her basezk @s ra
white individual, they denied her equal protection under the law. Docket no. 1Refeéddants
argue that Plaintiff fails to allege a formally adopted poticxustom that caused a violation of
her constitutional rights. Docket no. 11 at 5.

Plaintiff states that the City of Converse discriminated against her leetéayor “Al
Suarez (Hispanic) commented more diversity was needed among the Ciplayees,” ad
thereafter, employees were forced to resign or prematurely retire and wexadepl others
“historically cansidered minorities.” Docket no. 1 at 1@lthough Plaintiff alleges the
municipality’s conduct was at fault, she fails to allege any offi€lay policy or custom.
Plaintiff only claims that employees, unidentified by race, left their positadter Mayor Suarez
made comments about needing more diversity. Comments do not rise to the levetialf offi
policy that Plaintiff must allege, nor are comments sufficient to indicate a “petsisten
widespread practice . . . which, although not authorized by officially adopted and prmdulga
policy, is so common and wedlettled as to constitute a custom that fairly represents municipal
policy.” Piotrowski, 237 F.3dat 579 (quotingWebster v. City of Houstpid35 F.2d 838, 841 (5th
Cir. 1984)(en banc). Accordingly,Plainiff fails to state a claim for race discriminatiomder
Section 1983 upon which relief can be granted.

4. TitleVIl RaceDiscrimination

Section 703(a)(1) of Title VII of the Civil Rights Act of 1964 provides that “[als be
an unlawful employment practice for an employer . . . to discharge any individuwdheswise
to discriminate against any individual with respect to his compensation, tesndti@ans, or
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privileges of employment, because of such individual's race.” 42 U.S.C. §-208D€2012).
Plaintiffs may establish claims of race discrimination through either directrarmstantial
evidenceMcCoy v. City of Shrevepord92 F.3d 551, 556 (5th Cir. 2007). When a plaintiff relies
on circumstantial evidee,as Plaintiff does herghe plaintiff may establish a prima facie case
by showing she “(1) is a member of a protected class; (2) was qualified for thernp@8) was
subject to an adverse employment action; and (4) was replaced by someone afutbele
protected class, or, in the case of disparate treatment, shows that othedyssitilated
employees were treated more favordbMcDonnell Douglas Corp. v. Greedll U.S. 792, 802
(1973);Bryan v. McKinsey & C9375 F.3d 358, 360 (5th Cir. 2004

Plaintiff alleges Defendants discriminated against her based on race as adikitual
and “employees of the city were forced to resign or prematurely retire ardrem@aced by
those historically considered minorities.” Docket no. 1 at 10. #Hfasafficiently pleads the first
three elements: she is a white individual, was qualified for her position, andesxgelian
adverse employment action by allegedly being forced to resign. Pldnatifever, fails to allege
that she was replaced by seome outside of the protected cladkhough Plaintiff states that
other employees were repladeglthose historically considered minorities, Plaintiff never alleges
shewas replaced by someone outside of her protected dmssdoes she allege that othe
similarly situated employees were treated more favorably. AccordiRdyntiff fails to state a
claim for race discrimination under Title VIl upon which relief can be gant

5. AgeDiscrimination

Under the ADEA, it is unlawful for an employer to “digninate against any individual
with respect to his compensation, terms, conditions, or privileges of employmenisdexa
such individual's age.” 29 U.S.C. § 623(a)(1). To prove a disparate treatment claim pursuant t
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the ADEA, “[a] plaintiff must proe by a preponderance of the evidencethat age was the ‘but
for cause of the challenged employer decisidarbss v. FBL Fin. Servs. IncG57 U.S. 167
177-78 (2009)see also Cervantez v. KMGP Servs., Co, B49 F. Appk 4 (5th Cir.2009).

In general, to establish a prima facie caseagé discrimination, a plaintiff must
demonstrate: (13hebelongs to the protected group of persons over the age of forty; (2) was
qualified for her position; (3) was discharged; and (4) was replaced with someone younger or
outside the protected grou@ervantez v. KMGP Servs. Co. In849 F. App’x 4, 8 (5th Cir.
2009).

Plaintiff alleges Defendantdorced her and other older employees to resign or
prematurely retire, after which they were replaced by youegpgoyeesDocket no. 1 at 11
Although Plaintiff resigned from her position, she claims she was constructiesligadged,
despite her qualifications and experience in the posiftaintiff specifically alleges she was
replaced by someone younger with no prior dispatch knowledge of experience. Dockat 0. 1
At this stage in the casPJaintiff sufficiently statesa claim for age discrimination upon which
relief can be granted.

6. Disability Discrimination

Under the ADA, it is unlawful to discriminategainst a qualified individual because of a
disability “in regard to job application procedures, the hiring, advancement, or discharge of
employees, employee compensation, job training, and other terms, @agdind privileges of
employment.”42 U.S.C. § 12112(a).

In general, to establish a prima facie casalisfbility discrimination, a plaintiff must
demonstrate: (13hehas a disability(2) she is an individual qualified for the job in questi)
despite hequalifications, ke suffered an adverse employment action; and (4) that a member of
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another class who was similadjtuated was treated more favorab@koye v. Univ. of Tex.
Houston Health Sci. Ctr.245 F.3d 507, 5323 (5th Cir.2001); McKay v. Johanns265 F.

App’x. 267, 268 (5th Cir2008).The term “disability” inclués “being regarded as haviaegch

an impairment (as described in paragraph (3)).” 42 U.S.C. § (P1@ individual meets the
requirement of “being regarded as having such an impairment” if the indiViestablishes that

he or she has been subjected to an action prohibited under this chapter because of an actual or
perceived physical or mental impairment whether or not the impairment limits or éveerto

limit a major life activity” Id. 8 12102(3).

Plaintiff alleges Defendants discriminated against her in the terms anti@whaf her
employment based on her disability of rheumatoid arthBeket no. 1 at 11. Defendants argue
that Plaintiff fails to allege she wasgarded akavingan impairmenbecause she fails to assert
facts to establish that City officials knew of her rheumatoid arthritis prior tadsggnation.
Docket no. 11 at 14.

Plaintiff only makes conclusory statements that Defendants regarded her rheumatoid
arthritis as disabling her. She does not allege that Defendants even knew about hatordleum
arthritis, much less that thdgrced her to resign because they perceivedaledeing disabled.

By stating that she maxed out on her insurance and some unidentified individuals commented
during insurance meetings that older people costing the City more needed to gof édeat
not meet her burden to show she is entitled befren a claim for disability discrimination
Accordingly, Plaintiff fails to state a claim for disability discriminatiapon which relief can be

granted
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7. Blacklisting

Plaintiff alleges that Defendants blacklisted her by intending to preventrdrwer
engaging in or securing employment with another. Docket no. 1 at 14. A person commits an
offense under Texas Labor Cogl&2.031 if the person: (1) blacklists or causes to be blacklisted
an employee; or (2) conspires or contrives by correspondence or any other manner taprevent
employee discharged by a corporation, company, or individual from procuring emptoyme
TEX. LAB. CoDE § 52.031 As Plaintiff states, Defendants do not move to dismis®leklisting
claim against Defendant City of Converse. Accordingly, Plaint8estion 52.03tlaim against
Defendan(City of Converse survives.

8. TexasLabor Code § 21.051

Plaintiff alleges albeit generallyclaims based orfsection 21.051 of the Texas Labor
Code. Under Section 21.051:

an employer commits annlawful employment practice if because of race, color,

disability, religion, sex, national origin, or age the emplo§Brfails or refuses to

hire an individual, discharges an individual, or discriminates in any other manner

against an individual in connection with compensation or the terms, conditions, or

privileges of employment; of2) limits, segregates, or classifies an employee or

applicant for employment in a manner that would deprive or tend to deprive an

individual of any employment opportunity adversely affect in any other manner

the status of an employee
TEX. LAB. CoDE § 21.051 Plaintiff's claims appear to be wrapped up with allegations similar to
those under Title VII, the ADA, the ADEA, and § 1983, as discussed above. Defendants,
howeve, do not move to dismiss Plaintiff's Section 21.051 claims, and instead only specificall

move to dismiss the federal claims. Accordingly, at this tRtantiff's Section 21.051 claims

survive. Given the similarity between thfederal and statelaims of discrimination, the Court
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requests Defendantsarify to the Court itheyintend to move to dismiss the state law claims at
the status conference scheduled on Thursday, September 28.
C. Defendants Villegas, Lambert, and Suarez in their Individual Capacity

Plaintiff named as Defendants Villegas, Lambert, and Suarez in their individual
capacities. Docket no. Plaintiff alleges these three Defendaimtentionally deprivecdher of
equal protection of the laws and discriminated against her on tle dfagace as well as
deprivedher of herrights, privilegesand immunities secured by Title VII, teDA, andthe
ADEA. Id. at 13. Plaintiff also alleges Defendants Villegd_ambert, and Suarez blacklisted her,
intending to prevent her from engagingoinsecuring employment with anothkt. at 13-14.

1. TitleVIIl, ADA, and ADEA Claims

Defendants first argue that Plaintiff's claims under Title VII, the ADA, trel ADEA
should be dismissed because these Defendants are not employers, and there is no individual
liability for employees under these statutes. Docket no. 1+t Flaintiff agrees she cannot
raise claims under Title VII, the ADA, and the ADEA agaitist individual Defendants in their
individual capacities. Docket no. 14 at 5. AccordingMaintiff fails to state a claim against
Defendants Villegas, Lambert, and Suanmezheir individual capacitiesinder Title VII, the
ADA, and the ADEA.

2. Blacklisting Claim

Plaintiff also brings a blacklisting claim against Defendants Villegas, Lambaed
Suarez in their individual capacity. As with the blacklisting claim against DafenCity of
Converse, Defendants do not move to dismiss the blacklisting claim aganstditsidual
Defendants. Plaintiff's Section 52.031 claim against Defendants Villegasbért, and Suarez
in their individual capacity survives.
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3. Section 1983 Claim

Defendants also argue that Plaintiff's equal protection claim should be didngse
raising the defense of qualified immunitifter a defendant asserts qualified immunity as a
defense, the burden is on the plaintiff to negate qualifredunity. Hyatt v. Thomas843 F.3d
172, 177 (5th Cir. 20160 determine if a plaintiff meets this burdeourts conduct a twetep
inquiry. “First, [a plaintiff] must claim that the defendants committed a constitutional violation
under current law. Secondis]he must claim that the defendantattions were objectively
unreasonable in light of the law thatsvelearly established at the time of the actions complained
of.” Atteberry v. Nocona Gen. Hospt30 F.3d 245, 253 (5th Cir. 2005) (internal citations
omitted).

First, Plaintiff sufficiently alleges a constitutional violation by bringing a clainrdoial
discrimination that deprived her of equal protection under the law. Under 42 U.39318
Plaintiff may bring a claim for employment discriminati@ee Jett v. Dallas Indep. Sch. Dist.
491 U.S. 701 (1989) (“Section 1983 provides an explicit remedy in damages which, with its
limitations on municipal liability, Congresthought ‘suitable to carry . into effect’ the rights
guaranteed by § 1981 as against state actors.”) (citation omitted$, Plaintiff alleges a
violation of a clearly estaldhed constitutional right.

Second, Plaintiff does not sufficiently allege that Defendants’ actions wegetiob|y
unreasonable in light of the law clearly established at the time of thogedaletions. Even
taking all of Plaintiff's allegations as ue and construing those facts favorably to Plaintiff, she
fails to meet the pleading standard to defeat a qualified immunity defelasetiff does not
allege Defendants fired hbecause of her race, nor that other employees were fired or forced to
retire because of their racgeelott v. Kenedy Indep. Sch. Djs2009 WL 2843367, at *2 (W.D.
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Tex. Aug. 31, 2009jdenying motion to dismiss where plaintiff sufficiently alleged defendants
“voted against contract renewal because Lott is white/Anglo andusieds are Hisparijc
Instead, Plaintiff merelgtateshat Mayor Suarez commented that more diversity was needed in
the City, and later that workers in protected classes were replaced by“‘thiside of their
protected class.” Plaintiff makes the clusory allegation that Defendants took “adverse action”
against Plaintiff “because of her racel'b survive her heightened pleading requirements,
Plaintiff must pleadvith * factual detail and particularityriot mere conclusionary allegatiohs
Anderson v. Pasadena Indep. Sch. D34 F.3d 439, 443 (5th Cir. 1999ackson v. Widnall

99 F.3d 710, 71516 (5th Cir.1996).By only pointing to one Defendant’s comments and relying
on a conclusory allegation, Plaintiff fails to allege objectively unreaserattions carried out
by Defendants that would violate a clearly established constitutional right.

Because of the foregoing analysis, the Court need not consider Defendants’rartpaine
Plaintiff may not bring a Section 1981 claim against Mayor Suaseean elected official.
Accordingly, Plaintiff fails to state aSection 1983claim for race discrimination against
Defendants Villegas, Lambert, and Suarez in their individual capagitas which relief can be
granted

D. DefendantsVillegas, Lambert, and Suarezin their Official Capacity

Plaintiffs also named Defendants Villegas, Lambert, and Suarez in theialatapacity
Docket no. 1. Defendants argak official capacity claims should be dismissed because dfficia
capacity suits only impose liability on the entity the official represents, met ghe City of
Converse is a named Defendant, the claims against Defendants Villegas, Lantb&uwarez in

their official capacity are redundant. Docket no. 11 at 9.
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Official-capacity suits “generally represent only another way of pleading an action
against an entitpf which an officer is an agenhtMonell v. Dep't of Soc. Servs. of the City of
New York 436 U.S. 658, 690 n. 58978). InKentucky v. Grahamthe SupremeCourt held
“[t]here is no longer a need to bring official capacity actions against ¢msedrnment offtials
[because] unddvionell. . .local government units can be sued directly.” 473 U.S. 159,185,

n. 14 (1985)Plaintiff fails to profferany rdief that can be granted with her officiedpacity
claims that cannot be obtained with the claims made against Defendant City of gonver
Accordingly, it is appropriate to dismiss the officiedpacity claims against Defendants Villegas,
Lambert, and Suaz as redundantSee SanderBurns v. City of Plano594 F.3d 366, 373 (5th
Cir. 2010) (noting that plaintiff's § 1983 claims against a government entity “redtienfe
official capacity claim against [an employee of that entity] redunda&stro Romero v.
Becken 256 F.3d 349, 355 (5th Ci2001) (dismissing as duplicative allegations against
municipal officers in their official capacities where the plaintiff also brougnelagainst the
government entity). The Court therefodesmissesPlaintiff's official-capacity claims against
Defendants Villegas, Lambert, and Suarez

CONCLUSION

In her Response to Defendant’s Motion to Dismiss, Plaintiff requests the oppottunity
amend her Original Complaint and replead to address any deficiencies noted Byuirt.
Docket no. 14 at 4.

Defendant’'sMotion to Dismiss(Docket no.11) is hereby GRANTEDIN PART and
DENIED IN PART. Plaintiff's claims against City of Converse Police Departmenire
DISMISSED WITH PREJUDICE.Plaintiffs claims against Cityof Converse forage
discrimination under the ADEABIacklisting and under Texas Labor Code § 21.051 survive,
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and all other claimsagainst City of Conversare DISMISSED WITHOUT PREJUDICE.
Plaintiff's claim against Villegas, Lambert, and Suarez for biatkl survives, and all other
claims against Villegas, Lambert, and Suarez in their individual capawtyDISMISSED
WITHOUT PREJUDICE. Plaintiffs claims against Villegas, Lambert, andr&uan their
official capacity are DISMISSED WITH PREJUDICIEhe Court requests the parties to prepare
to clarify the “retaliatory hostile work environment” claim and motion to dismiss at the
upcoming status conference on Thursday, September 28.

It is so ORDEHRED.

SIGNED this25th day of September, 2017.
\

Sy —

XAVIER RODRIGUEZ
UNITED STATES DISTRICT JUDGE
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